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PREFACE. 


The  aim  of  this  work  is  to  furnish,  for  the  information  and  use 
of  lawyers,  students  of  comparative  jurisprudence,  and  persons  in- 
terested in  the  study  of  the  Japanese  law,  a  systematic,  treatise  in 
the  English  language  on  the  JAPANESE  CIVIL  CODE,  com- 
piled in  such  a  form  as  to  facilitate  reference  to  the  subiects  dealt 
with. 

As  the  CIVIL  CODE  is  largely  based  on  the  conceptions 
of  continental  jurists,  Anglo-American  lawyers  are  specially  liable 
to  fail  in  grasping  the  true  signification  of  its  terminology  when  they 
have  to  rely  exclusively  on  a  mere  translation  of  the  articles.  It 
would  therefore  seem  that  a  distinct  need  exists  for  a  handbook 
explanatory  of  the  text  and  technical  terms  and,  with  the  aid  of  cross 
references,  providing  a  key  to  its  interdependent  portions. 

The  text  is  so  arranged  by  means  of  logical  grouping  under 
specific  headings,  as  to  coordinate  the  provisions  bearing  upon  each 
particular  subject  thus  obviating  unnecessary  expenditure  of  time 
and  labour  in  referring  to  the  numerous  interrelated  and  correlated 
articles  scattered  throughout  the  Code. 

A  table  has  been  provided  showing  the  corresponding  Articles 
of  the  French  German  and  Swiss  Civil  Codes  which  it  is  hoped  will 
prove  useful  to  professional  readers. 

It  is  believed  that  a  careful  study  of  the  book  will  enable  the 
inquirer  to  comprehend  the  underlying  principles  and  philosophy 
of  what  may  not  inappropriately  be  termed  the  "  Common  Law  " 
of  Japan,  as  well  as  acquire  a  practical  general  knowledge  of  the 
entire  field  of  law  covered  by  the  Code,  which  largely  constitutes  the 
foundation  of  the  Japanese  legal  system. 

The  writer  earnestly  hopes  that  this  attempt  to  interpret  the 
Japanese  Civil  Code  will  prove  of  equal  service  to  both  lawyers  and 
laymen,  that  it  wiil  assist  in  leading  to  a  more  discerning  view  of  the 
subject  and  serve  to  promote,  if  even  so  slightly,  a  better  understand- 
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ing  between  Japanese  and  foreigners  whose  mutual,  interests  bring 
them  together  in  commerce,  industry,  and  social  intercourse. 

I  am  indebted  to  Mr.  Nagahara  Eiichi  for  much  useful 
assistance  in  the  preparation  of  this  book,  and  to  Prof.  W.  B.  Mason 
for  his  kind  and  efficient  help  in  reading  the  proofs,  furnishing 
many  valuable  criticisms  and  suggestions  regarding  the  arrangement 
of  the  text,  and  seeing  the  work  safely  through  the  press. 

J.  E.  DE  B. 

Hara-no-Dai, 
Yui-ga-hama, 

Kamakura,  Japan. 
July,  1921. 
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1.  Historical  Sketch.  In  ancient  Japan  there  was  no  Civil 
Code.  Though  the  laws  of  the  TaihS  Period  (A.D.  701-04)  some- 
what resembled  a  Code,  they  differed  greatly  from  what  we  now 
understand  by  the  term  ;  in  those  days  simpler  social  conditions  pre- 
vailed, minute  and  elaborate  regulations  were  not  in  requisition. 
Under  the  Tokugawa  regime,  too,  legal  relations  were  comparatively 
few  as  the  country  was  divided  up  into  fiefs  the  communication  be- 
tween which  was  far  from  frequent  and  intimate,  with  the  result  that, 
except  in  respect  to  personal  affairs,  civil  law  was  generally  unde- 
veloped. The  very  conception  of  "  civil  affairs  "  was  so  ill-defined 
that  criminal  punishment  was  often  attached  to  rules  bearing  on 
civil  matters.  In  short,  the  Government  in  those  days  was  a  form 
of  militarism,  it  being  held  by  the  authorities  that  the  people  should 
be  made  to  conform  to,  but  not  to  know  the  law.  Therefore,  no 
special  importance  was  attached  to  civil  regulations,  justice  being 
administered  according  to  principles  of  custom  and  morality. 

In  olden  times  the  study  of  jurisprudence  was  practically  confin- 
ed to  Chinese  law  as  it  existed  under  the  Tang,  Ming  and  Tsing 
dynasties.  But  on  the  opening  of  the  country  to  foreign  intercourse 
and  when  European  lore  began  to  find  its  way  in,  French  law  ap- 
peared in  these  islands  and  gave  a  fresh  stimulus  to  the  study  of  juris- 
prudence, the  first  European  code  in  a  Japanese  setting  being  the 
French  Code  which  was  translated  by  the  Legal  Systems  Investiga- 
tion Bureau  in  1870.  In  July,  1872,  a  Law  School  was  established 
as  an  adjunct  to  the  Department  of  Justice  and  jurisprudence  was 
taught  in  the  French  language.  Hence  a  majority  of  the  lawyers  of 
those  days  were  chiefly  familiar  with  French  law.  Later  on,  the 
study  of  German  law  was  introduced.  When  the  Government 
founded  a  Law  College  in  the  Imperial  University  with  a  Chair  of 
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English  law,  the  large  number  of  graduates  began  to  wield  much 
influence  in  legal  matters.  At  first,  English  law  only  was 
taught  in  the  College  ;  but  in  1885,  chairs  of  French  and  German 
law  were  also  added  and  it  was  then  felt  that  it  was  not 
sufficient  to  study  the  law  of  any  single  country,  but  equally  neees- 
sary  to  compare  the  legal  principles  ruling  in  different  lands  and 
supplement  such  comparative  study  with  investigations  into  legal 
history.  In  the  .meantime,  not  merely  jurists  but  judges  and  bar- 
risters -'were,  in  no  small  degree,  influenced  by  the  legal  principles 
underlying  the  law  of  the  particular  country  which  they  had  studied 
and  their  arguments  were  often  based  on  those  principles  though  they 
pretended  to  rely  on  custom  or  the  existing  statutes.  This  was 
perhaps  inevitable  in  dealing  with  practical  problems  because  the 
statutes  relating  to  civil  matters  were  few  "arid  imperfecta  and 
although .  each ,  province  had  customs  peculiar  to  itself  under  the 
feudaUsystem;  there'  were  not  many; general  to  the  entire'lEmpire.  ,- 
t:  >  ;  To^feceLifchisr^situatiori^the  Government  began,  soori  after,  the 
fl&fbration,:to:make  preparations  for  iEhe' enactment  of  various  codes/ 
wmle^ori-tte' other  .hand,  the'!whole'adniihistrative.  systeiri -was  re->' 
fanned.,  ilri.' January,..  1870,  a "' Legal  Systems  Investigation 
Bureau:.";  was  established^  its  'first  work  being  the.  translation  'of  the 
French  Code,-  to  which  'referenee  has  already  beerr: made..':  This 
translatipniproved  a  valuable  work  .of  reference,  many  judgements 
being1  indirectly  based  "iipon  it.  r   '  •  .  ■•   r. , 

--><■■  :i  In  the  summer  Of  1875,  the  Government  appointed  a  Compi- 
lation Committee  for  the  drafting  of .  a  Civil  Code,  which,  setting  to 
work  in  June,  1876,  -completed  their  work  in  April,  1878.  But 
this  ,was  so  slavish:  an  imitation:  of  the  French,.  Code  that,  the 
authorities  were  dissatisfied  with  it  and  asked  M.  BoissonadeT, 
i  French  jurist,  in  the  following,  year,,  to  .compile,  a  more  satisfac- 
tory Code  on  the  -basis-'  of  -the  "laws  and  legal  doctriries'  operating 
in  Europe  and  America.'     • 

'In  April,  1880.  a  Civil  Code  Compilation  Bureau  was  newly 
organised  for  the  purpose  of  deliberating  upon  the  draft  submitted 
by  the  French  jurist,  with  the  result  that  the  Books  on  Property  and 
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Acquisition  of  Property  were  finished  in  March,  1886.    In  that  year, 
however,  the  Bureau  was  closed  and  a  Law  Investigation, Commit- 
tee was  appointed  instead  in  order  to  compile  Codes  .urgently  wanted 
in  connection  with  the  contemplated  revision  of  the  /Treaties^;  hutithe. 
attempt  ended  in  failure.    Then,  in  1887,  :a  Importing  y  Committee* 
composed  of,  jurists  versed  in  foreign  laws  and  juditjM  &ffa.irs  was ' 
appointed  to  inquire  into  and  explain  the:  proposed,  drifts  After  ifull. 
discussion  of  the  various  articles,  the  Books  on  Property,;  Ae<pisitiori' 
of.  Property,  Security  for  Obligations/  Evidence,  andoPersojjal  Mat-r: 
ters  were  promulgated  in  April  and  October,  1890,-  arid  ;it  was 
announced    that   all  these   should  be  put  into  execution  as  from.. 
January  1st,  1893.  /  :  a.i-:  ti:  ■ ... -.  .-' 

The  new  Code,  however,  met  with  severe  criticism-:  on  the  ground 
that  it  was  defective  both  theoretically  and  prftotitally,!  and:besides;- 
did  nonconform  to  tbenmanners  and,  customs  of  the  nation* .;  It  was, 
therefore,  decided  in  November,  1892,  with  the:  approval  of  the.  Diet, 
tojputioff  execution  until  the  end  Of  1896,  so  that  the  whole; Code 
might,  in  ^the  interval,  be  amended.  < .  In  March,;  ^893,  a  Code 
Investigation  Committee  was  organized,  and.  the  ; three  books  of 
General  Provisions,  Eeal  Eights,  and  Obligations  were  drafted  in 
-1895,  passed  by  the  Diet  with  little  amendment  in  1896  and  prot 
mulgated'  on  28th  April,  of  the  same  year.  But  it  was  not  until 
July  16,  1898  that  they  came  into  force. .  along  with  the  Books  of 
Belatives  and'  Succession,  the  Law  Concerning  the  Application  of 
the  Civil  Code  and  other  accessory  laws  .promulgated  in  the  pre?? 
ceding  month.  .  .    r;.-.'-.         ■>:.  £      ..  ,(  ,  -i 

The  compilers  of  the  new  Code  now  in  forca  made-  most  of  .-the/' 
criticism  evoked  by  the  first  Code  of  1893.  Man$  provisions  ./par* 
taking  Of  the' nature  of  public  law  contained  in  the-/ old  ;Gode  were 
expunged:  in  order  to  be  included,  in,  administrative 'Jaw.  Provisions 
relating  to  procedure  and  evidence  were  also  left  out  *  because  it  was 
felt  that  they  would  be  better  embodied  in  the  Code  of  Civil  pro- 
cedure and  other  Adjective  laws.  Instead  of  an  almost  exclusive 
adhesion  to  French  law,  as  in  the  old  Code,  the  new  made  wide 
use  of  the  laws  of  Germany,  France,  Belgium,  Holland,  Switzer- 
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land,  Great  Britain,  tbe  United  States,  etc.  while  the  rules  and 
practice  of  their  own  country  were  not  neglected.  Further,  the 
arrangement  of  the  Code  was  altered  both  for  the  sake  of  convenience 
and  theoretical  considerations,  while  the  tedious  and  tautological 
phraseology  of  the  old  Code  was  Japonised  as  well  as  simplified  and 
unified.  Established  custom  was  specially  kept  in  view  in  connec- 
tion with  the  Books  of  Belatives  and  Succession.  In  the  Book  of 
Eelatives,  for  instance,  the  relations  between  the  head  and  members 
of  a  house  were  emphasised.  While  Succession  was  dealt  with  by 
the  old  Code  in  the  Book  of  Acquisition  of  Property  as  being  one  of 
the  causes  for  which  property  is  acquired,  a  separate  Book  was  re- 
served for  the  matter  in  the  new  Code  because  the  most  important 
form  of  succession  in  this  country  is  that  to  a  house,  in  which  form 
the  succession  to  the  headship  of  a  house  is  the  principal  feature,  the 
property  of  the  house  accruing  to  the  heir  as  a  necessary  consequence 
of  his  succession  to  the  headship. 

2.  Language  of  the  Code.  As  a  consequence  of  the 
Code  having  been  compiled  on  the  basis  of  European  models,  its 
terminology  has  been  borrowed  from  the  same  sources.  This  has 
necessitated  the  adoption  of  an  extensive  vocabulary  of  special 
technical  words  which  are  chiefly  translations  from  German  origi- 
nals. The  result  is  that  it  often  becomes  a  task  of  no  mean  difficulty 
to  render  these  legal  terms  into  appropriate  English  equivalents ; 
therefore,  notwithstanding  the  exercise  of  considerable  care  it  has  been 
found  virtually  impossible,  in  many  instances,  to  avoid  cumbrous  and 
somewhat  strange  forms  of  expression  and  at  times  to  make  use  of 
a  paraphase  in  the  endeavour  to  preserve  the  meaning  of  the  Japan- 
ese text.  To  attempt  to  translate  an  Oriental  language  literally  is 
a  hopeless  task,  while  a  free  translation  of  a  technical  text  is 
always  risky.  An  endeavour  has  been  made  to  steer  a  medium 
course  between  metaphrase  and  free  translation,  and  as  the  explana- 
tions furnished  are  fairly  full  it  is  believed  the  sense  of  the  original 
has  been  preserved  to  an  extent  which  will  enable  readers 
clearly  to  understand  the  underlying  idea  of  the  Japanese  draughts- 
men. 
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It  may  be  of  interest  to  state  that  the  legal  language  of  Japan 
has  been  created  by  using  combinations  of  Japanese-Chinese  charac- 
ters pronounced  in  the  manner  peculiar  to  this  country,  great 
ingenuity  having  been  displayed  in  forming  the  necessary  compounds. 
Mr.  J.  H.  Gubbins  in  his  excellent  Dictionary  of  Chinese*-  Japanese 
Words  in  the  Japanese  Language  aptly  quotes  as  follows  from 
Meadows'  "  Chinese  and  their  Rebellions  "  : — 

"  The  genius  of  the  language  permits  in  this  way  the  creation 
"of  new  words  and  the  expression  of  entirely  new  ideas  so  idib- 
"  matically  as  to  render  all  definition  and  explanation  unnecessary  by 
"  at  once  conveying  them  directly  and  forcibly  to  minds  for  whom 
"  the  synthetical  operation  is  more  a  mechanical  than  a  conscious 
"  effort." 

Owing  to  the  rich  and  inexhaustible  material  available  in  the 
form  of  ideographs,  the  Japanese  language  is  capable  of  vigorous 
and  unlimited  growth ;  and  it  is  no  exaggeration  to  say  that  the 
human  intellect  is  probably  incapable  of  conceiving  any  idea — how- 
ever abstruse  or  profound — which  cannot  be  immediately  represented 
with  extraordinary  lucidity,  brevity  and  accuracy  by  Chinese- 
Japanese  characters  and  then  incorporated  into  the  vernacular 
through  the  medium  of  the  sound  of  the  ideographs  employed.  The 
result  of  the  system  is  that  foreign  ideas  and  expressions  are  assi- 
milated so  fast  that,  as  Mr.  Gubbins  justly  remarks,  "a  vocabulary 
of  today  may  be  out  of  date  tomorrow,"  and  it  is  possible  for  the 
Japanese  to  coin  easily  understandable  combinations  of  charac- 
ters to  express  any  kind  of  scientific  and  technical  terms  ad 
infinitum. 

The  following  will  serve  to  illustrate  the  process  of  translating 
legal  words  into  Japanese  by  means  of  ideographs. 


M.impo  (Civil  Law), 


V 


[Compounded  from  "  min  "  (Js;)  "  the  people,"  "  the 
mass  of  the  nation.  +  "  ho  "  (?£)  "  a  law  "  or  "  a  precept  " 
(the  n  in  min  changes  into  m  in  combination  for  the  sake  of 
euphony) — thus,   "  (the)  law  (of)  the  people,"  or  "  people's* 
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law,"  or,  in  other  words,  "Civil Law"  or   "  law  pertaining 
to  the  mass  of  the  citizens."] 

SJwho  (Commercial  Law). 

[Compounded  from  " sho  "  (|&)  "  commerce"  or  "trade " 
+  "  ho  "  (&)  "  a  law  "  or  "  precept  "—thus,  "  commerce 
law  "  or  "  commerce's  law,"  or  in  other  words,  "  Commer- 
cial Law."] 

Eeiho  (Criminal  Law.) 

[Compounded  from  "hei"  (ffl)  "punishment"  + 
"ho"  (j&)  "a  law"  or  "precept" — thus,  "punishment 
law  "  or  "  penal  law,"  or  in  other  words,  "  Criminal  Law."], 

Kempo  (Constitutional  Law). 

[Compounded  from  "  Ken  "  (M)  "  a  fundamental  pat- 
tern "  +  "  ho  "  (•?£)  "  a  law  "  or  "  precept  "  (the  n  in  ken 
changes  into  m  in  this  combination  (for  the  sake  of  euphony) 

thus  "'  a  law  (which  serves  as)  a  fundamental  pattern  (for 

all  laws),"  or  "  Constitutional  Law."] 

I-shi-hyoshi  (Expression  of  intention). 

[Compounded  from  i  (&)  "  thought  "  +  shi  (Jg)  "  to 
think  and  dssire  "  =  i-shi  "intention"  +  hyo  (^)  "to 
manifest  or  show  forth,"  or  "  evince  "  +  shi  (^:)  "  to  dis- 
play or  notify " — thus  "  to  express  an  intention "  or 
"  Expression  of  intention."] 

Shinri  ryilho  (Mental  reservation) 

[Compounded  from  shin  (ifr)  "mind"  +  ri  (|g)  "  the 
inside  "  or  "  inner  part  "  +  ryu  (&)  "  to  retain  "  +  ho  (#|)  "  to 
hold,  guard,  or  preserve  " — thus  "  to  retain  and  preserve  or 
guard  the  inside  or  '  innermost  part '  of  one's  mind,"  this  being 
the  meaning  of  "  mental  reservation  "  or  "  arriere-pensee." 

3.  Meaning  of  Civil  Law.  The  Civil  Code  lays  down  the 
broad  general  rules  of  private  civil  law  :  it  virtually  embodies  what 
may  appropriately  be  termed — for  lack  of  a  better  expression — the 
"  Common  Law  "  of  Japan. 
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Law  may  be  subdivided  into  (1)  public  and  (2)  private  law. 

Public  Law  (Koho)  regulates  and  governs  tbose  relations  in 
which  a  certain  party  participates  as  the  subject  (holder)  of  authori- 
tative power.  Parties  which  are  the  subjects  (holders)  of  power  are 
the  State  and  other  public  bodies,  such  as  local  bodies  like  Cities '(Shi);- 
Towps  (Gho),  and  Villages  (Mur'a).  ..  ^Public  law,  thereforey  is  that : 
class  of  law  which  regulates  the  relations  in  which  the, State  and, 
other  public  bodies  participate  in  their  capacity'  as  subjects  (holders) 
of  power  ;  in  other  words,  it  is  "that  law  which  regulated  their,  internal 
and  external  relations 'in  cases  where  the  State  and  other  public; 
bodies  operate  as  such.  In  cases  where  the  State  and  .'other,  public; 
b6dies' act  or  operate'  on  the  <  same4  footing  as  ordinary;'  private 
individuals,  they  are  governed  not  by  public,  but  by  private'  law. 
'  *  v.  Private  Law  (Shiho)  on  the  othfe't  hand,  governs  those  delations  • 
which  ordinary  persons  participate  on  a'n  ;  equal  footing.  ^Inasmuch 
as  the  law  which  governs  the 'relations,  in  whichthe  State  and,  other 
public  bodies  participate -in .  their  capacity'  as::  ^subjects  (holders)  of, 
power  is  public  law,  it  naturally  follows  that  private  law  is  the  law 
which  "governs  relations  other  than  those  governed  by  public  law.) 
When,  therefore,  the"  State  and  other  public  bodies  enter  into  certain 
relations  with  private  individuals  on  an  equal  footing,  such  relations 
come  within  the  purview  of,  and  are  governed  by,  private  law. 
This  happens  when  the  State  buys  or  sells  goods,  grants  or  contracts 
loans  for  consumption,  or  enters;  into  agreements  for  the  hiring  of 
services,  etc.  '  -  > 

A  view  contrary  to  the  above' is: held  by  some  scholars  concern- 
ing the  distinction  between  public!  and  private  law.  According  to 
this,  public  law  is  regarded  as  one  which  has  for  its  main  abject  the 
maintenance  of  public  interests,  while. the  main  object  of  private  law 
is'  said  to  be  the  maintenance  of  .private,  interests  ;;  but : it  appears 
somewhat  unsound  to  attempt  to  distinguish  between  public  and 
private  law  in  this  manner,  for  the  obvious  reason  that  it  would  not 
be  easy  to  decide  which  law  is  mainly  intended  for  the  protection  of 
public,  and  which  for  the  protection  of  private,  interests. 

Civil,  law  is  a  "  general  law  "  (futsu-ho),  and  this  term  admits 
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of  various  interpretations.  It  is  sometimes  said  to  be  a  body  of 
general  rules  relating  to  persons,  things,  or  relations  in  general. 
Special  law,  as  contrasted  with  general  law  in  this  sense,  is  a  body 
of  rules  relating  to  persons,  things  or  relations  of  a  particular  class  or 
particular  classes — rules  which  differ  or  deviate  from  general  rules. 
Commercial  law  is  a  special  law  in  this  sense.  Special  law  in  this 
acceptation,  therefore,  constitutes  an  exception  to  general  law  and 
restricts  the  scope  of  the  latter's  application.  In  another  sense, 
general  law  refers  to  law  which  is  intended- to  operate  over  the  entire 
area  of  a  eertain  locality,  while  laws  which  are  intended  to  apply  to 
a  limited  part  only  of  a  certain  locality  are  special.  Laws  intended 
for  Formosa  or  Korea  exclusively  are  special  laws  in  this  sense.  In 
both  of  these  senses,  civil  law  is  general  law. 

4.  The  Civil  Code.  What  is  referred  to  as  "civil  law" 
(mvmpo)  in  connection  with  the  classification  of  laws  must  be  care- 
fully distinguished  from  that  which  is  likewise  referred  to  by  legisla- 
tors as  Mvinpo-Hoten  (the  Civil  Code).  The  former  is  substantial 
civil  law  (jisshitsu-teki  mimpo),  while  the  latter  is  formal  civil  law 
(keishiki-teki  mimpo) :  nor  does  the  Civil  Code  exhaustively  compre- 
hend all  the  legal  rules  coming  under  the  headirfg  of  substantial  civil 
law.  Moreover,  the  Code  includes  several  legal  provisions  which, 
strictly  speaking,  do  not  come  within  the  scope  of  substantial  civil 
law.  For  example,  the  Code  contains  quite  a  number  of  provisions 
relating  to  the  burden  of  proof  (shomei  no  sekinin),  which  really 
constitute  part  and  parcel  of  the  law  of  civil  procedure.  Besides, 
substantial  civil  law  is  composed  of  written  law  (seibun-ho)  and 
customary  law  (Jtwanshu-ho).  So  from  this  point  of  view  also  it 
should  be  distinguished  from  the  Civil  Code. 

The  Civil  Code  provides  two  cases  where  custom  is  to  govern — 
namely,  (1)  where  the  parties  concerned  have  an  intention  to  abide 
by  custom,  and  (2)  where  custom  must  be  followed  irrespective  of 
the  intention  of  the  parties.  The  custom  contemplated  in  the  first 
case  is  custom  Qtwanshu)  pure  and  simple: — not  customary  law ; 
whereas  the  custom  referred  to  in  the  second  case  is  customary  law, 
because,  like  law,  it  is  binding  on  the  parties  irrespective  of  whether 
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they  intend  to  abide  by  it  or  not.  For  instance,  the  custom  referred 
to  in  Art.  92  of  the  Civil  Code  (which  provides  that  in  case  there  is 
a  custom  differing  from  the  provisions  of  laws  and  ordinances  not 
relating  to  public  order,  if  it  is  recognized  that  the  parties  to  a  juristic 
act  intended  to  conform  thereto,  such  custom  is  to  be  followed)  is 
custom  pure  and  simple ;  but  the  custom  referred  to  in  Art.  228 
(that  is,  a  custom  relating  to  the  fence  on  the  boundary  line  between 
two  lots  of  land  belonging  to  different  persons),  or  that  referred  to 
in  Art.  263  (that  is  local  custom  relative  to  an  iriai-ken)  etc.,  is 
customary  law.  In  short,  the  word  "  custom "  (kwanshu)  as 
employed  in  the  Civil  Code  may  mean  either  custom  pure  and 
simple  or  customary  law  (Jcwanshu-ho). 

As  for  the  relation  between  the  Civil  Code  and  customary  law, 
if  it  be  held  that  customary  law  exists  only  when  it  is  recognized — 
either  directly  or  indirectly — by  the  legislator,  customs  which  existed 
prior  to  the  enforcement  of  the  Civil  Code,  and  those  Which  have 
come  into  existence  subsequent  to  the  enforcement  of  that  Code,  are 
invested  with  the  force  of  customary  law  only  when  they  are 
recognized  by  special  provisions  in  the  Civil  Code.  But  if  customary 
law  can  exist  independent  of  the  recognition  of  the  legislator,  customs 
which  existed  prior  to  the  enforcement  of  the  Civil  Code  can  only 
have  the  force  of  customary  law  when  recognized  by  the  Code ;  but 
in  order  that  new  customs  may  acquire  that  force,  it  will  not  be 
necessary  to  have  special  provisions  in  tbe  Code.  According  to  this 
view,  however,  the  express  provisions  of  the  Civil  Code  will  be 
liable  to  be  altered  or  repealed  by  customary  law  which  may  come 
into  existence  from  time  to  time  independent  of  the  will  of  the 
legislator. 

5.  Provisions  of  Civil  Law.  The  provisions  of  Civil  Law 
include  (1)  compulsory  and  (2)  optional  provisions.  Compulsory 
provisions  (kyoko-kitei)  are  those  the  application  of  which  cannot  be 
evaded  by  means  of  a  different  expression  of  intention  made  by  the 
parties,  while  optional  or  non-compulsory  provisions  (nin-i  kitei  :  hi- 
kyoko  kitei)  are  those  whose  application  can  be  evaded  by  the  parties 
by  means  of^a  special  expression  of  intention.     The   distinction 
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between  compulsory  and  optional  provisions  is  thus  based  on  the 
relation  between  the  expression  of  intention  of  the  parties  and  the 
law. 

In  order  that  the  parties  may  avoid  the  application  of  optional 
law  by  a  special  expression  of  intention,  it  is  of  course  essential  that 
such  expression  of  intention  should  take  effect ;  and  where  it  is  neces- 
sary that  such  expression  of  intention  should  be  an  express,  or  a  for- 
mal, one,  the  application  of  optional  provisions  can  only  be  evaded  by 
an  express  expression  of  intention  (meishi  no  i-shi  hydshi)  or  by  an 
expression  of  intention  made  in  due  form  as  the  case  may  be.  On 
the  other  hand,  the  application  of  optional  provisions  can  be  evaded 
by  an  implied  expression  of  intention  (mokushi  no  i-shi  hydshi) 
where  it  is  not  legally  required  that  the  expression  of  intention  should 
be  %n  express  or  a  formal  one. 

Optional  provisions  must  be  distinguished  from  provisions  gov- 
erning the  interpretation  of  intentions — that  is,  provisions  according 
to  which  the  expression  of  intention  of  the  parties  is  to  be  interpreted 
in  a  certain  sense  (or  light)  in  the  absence  of  proof  to  the  contrary, 
and  which  operate  only  where  there  is  a  doubt  in  regard  to  the 
meaning,  of  an  expression  of  intention.  The  provisions  in  question 
apply,  in  short,  only  when  an  expression  of  intention  has  been  made 
by  the  parties. 

Where  a  presumption  is  provided  in  civil  law  in  regard  to  the 
meaning  of  an  expression  of  intention  of  the  parties,  there  we  have 
provisions  relating  to  the  interpretation  of  intentions,  for  a  presump- 
tion in  civil  law  can  always  be  rendered  ineffective  by  evidence  to 
the  contrary.  Optional  provisions  may  govern  either  where  no  ar- 
rangement has  been  made  by  the  parties  in  regard  to  a  given  legal 
relation,  or  where,  although  an  arrangement  has  been  made,  such 
arrangement  is  incomplete  or  defective.  In  the  latter  case,  the  legal 
provisions  are  to  be  regarded  in  the  light  of  a  supplement  to  the 
intention  of  the  parties. 

Compulsory  provisions  chiefly  concern  the  public  welfare  or  the 
essence  of  legal  relations.  This  is  the  reason  why  their  application 
cannot  be  evaded  by  a  special  expression  of  intention..    Compulsory 
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provisions  relating  to  the  public  welfare  are  made  for  the  purpose  of 
enabling  the  legislators  to  carry  a  certain  legislative  policy  into 
execution. 

Compulsory  provisions  are  not  necessarily  prohibitory,  although 
many  of  them  are  so. 

As  the  application  of  compulsory  provisions  cannot  be  evaded 
by  a  special  expression  of  intention  of  the  parties,  the  latter  are  free 
to  enter,  or  to  refrain  from  entering  into  a  legal  relation  governed  by 
compulsory  provisions ;  but  when  they  have  once  entered  into  that 
relation,  then  the  legal  relation  of  the  parties  is  governed  by  those 
compulsory  provisions. 

An  act  contrary  to  cdmpulsory  provisions  is  an  act  contrary  to 
law,  although  the  consequences  of  such  act  vary  from  case  to  case. 
When,  however,  the  parties  have  done  a  juristic  act  in  contravention 
of  compulsory  provisions,  such  act  is  void  unless,  indeed,  there  be  a 
special  provision  to  the  contrary.  This  is  particularly  the  case  with 
a  juristic  act  contrary  to  those  prohibitory  provisions  (Jdnshirkitev) 
which  form  a  class  of  compulsory  provisions. 

Acts  which  are  contrary  to  prohibitory  compulsory  provisions 
are,  as  a  rule,  forbidden  even  where  they  are  only  indirectly  contrary 
to  those  provisions.  Acts  indirectly  contrary  to  prohibitory  provisions 
are,  in  substance,  nothing  more  nor  less  than  acts  which  are  calculated 
to  produce  substantially  the  same  result  as  such  acts  as  are  directly 
forbidden  by  the  said  provisions  ;  and  prohibitory  provisions  aim  not 
only  at  putting  a  stop  to  specified  acts  calculated  to  attain  a  certain 
object,  but  also  preventing  such  certain  object  from  being  attained  in 
any  manner  whatsoever.  For  this  reason  it  is  said  that  even  acts 
loldcli  are  indirectly  contrary  to  prohibitory  provisions  come  within 
the  purview  of  such  prohibitory  provisions. 

As  regards  the  question  of  whether  certain  provisions  in  the 
Civil  Code  are  optional  or  compulsory,  special  provisions  are  some- 
times inserted  in  the  Code  itself.  For  example,  while  it  is  provided 
in  Arts.  356,  357  and  358  that  the  pledgee  of  an  immovable  may  use 
and  receive  the  profits  of  such  immovable  according  to  its  proper  use 
and  is  bound  to  pay  the  expenses  of  its  management  ^nd  other 


XIV  INTRODUCTORY   REMARKS 

charges  thereon,  and  that  he  may  not  claim  interest  on  the  obligar 
tion  secured  by  the  immovable,  Art.  359  expressly  provides  that  the 
provisions  of  the  said  three  Articles  shall  not  govern  if  otherwisa 
arranged  in  the  agreement  between  the  parties.  In  case,  however, 
there  are  no  such  express  provisions  in  the  Code  as  to  whether 
certain  provisions  are  compulsory  or  optional,  the  question-must  ba 
decided  by  a  consideration  of  whether  those  "provisions  relate  to  pubfe 
interests  or  to  the  essence  of  legal  relations.  If  given  provisions  aim 
at  (1)  promoting  general  interests  instead  of  merely  benefiting  the* 
parties  who  areimmediately  subject  to' their  application,  or  (2)  if  they' 
are  intended  for  the  maintenancj  of  good  morals*  or  (3)  of  the 
economic  interests  of  the  nation  by  promoting  the  security  of  transac- 
tions and  so  forth,  or  (4)  if  they  are  intended  to  safeguard  and 
protect  the  interests  of  the  weak  from  a  social  point  of  view,  such 
provisions  are  to  be  regarded  as  compulsory ,  because  they  relate  to 
public  interests.  .    ' 

According  to  the  standard  laid  down  above,  the  provisions  of  the 
Civil  Code  relating  to  obligations  must,  on  the  whole,  be  regarded  as 
of  an  optional  nature,  for  the  principle  of  freedom  of  contract 
generally  governs  within  the  scope  of  the  law  relating  to  obligations. 
On  the  other  hand,  the- provisions  of  the  Law  of  "Relatives  and  the 
Law  of  Succession  are  almost  entirely  compulsory.  So  are  chiefly 
the  provisions  of  the  Law  of  Real  Rights. 

According  to  their  contents  and  substance,  the  provisions  of 
civil  law  may  be  classified  as  follows  : — • 

1.  Imperative  provisions  (meirei-teki  kitei)  by  which  it  is 
ordered  to  do  or  refrain  from  doing  certain  acts,  and 
which  therefore  may  be  classified  into  (1)  imperative 
provisions  in  a  narrower  sense  (by  which  it  is  ordered  to 
do  certain  acts)  and  (2)  prohibitory  provisions  ; 
2.  Empowering  {investing)  provisions,  (fuyo-teki  kitei)  by 
which  rights  are  conferred  on  parties,  or  parties  are 
empowered  validly  to  effect  specified  acts — as  in  the 
case  of  a  provision  by  which  a  party  is  enabled  to  cancel 
an  offer  to  enter  into  a  contract. 
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3.  Negative  provisions  (hitei-teki  kitei)  which  comprise  two 

classes,  namely, 

(a)  Provisions  by  which  a  certain  fact  is  specially  prevent- 

ed from  producing  a  certain  legal  effect,  although 
in  the  ordinary  course  of  things  it  ought  to  take 
such  effect.  For  instance,  a  juristic  act  should 
invariably  produce  the  legal  effect  aimed  at ;  but 
juristic  acts  relating  to  matters  contra  bonos  mores, 
or  calculated  to  prejudice  public  order,  axe  void 
because  of  special  negative  provisions.  In  short, 
there  is  a  negative  provision  where  a  fact  exists 
which  would,  under  ordinary  circumstances,  pro- 
duce a  legal  effect,  but  it  is  exceptionally  prevented 
from  doing  so  because  of  another  fact  which  pre- 
vents it  from  producing  such  result ;' 

(b)  Provisions  by  which  the  legal  effect  of  certain  facts,  ia 

terminated — as,  for  example,  provisions  by  which 
it  is  laid  down  that  obligations  are  terminated  by 
performance,  etc.  ; 

4.  Presumptive   provisions  (suitei-teki  kitei) — that  is,  pro- 

visions by  which  on  the  basis  of  a  certain  given  fact 
another  fact  is  presumed,  and  also  provisions  by  which 
a  presumption  is  set  up  as  to  the  intention  of  the  author 
(or  authors)  of  a  given  act.  These  presumptive  provi- 
sions may  be  rebutted  by  proof  to  the  contrary  ; 

5.  Legal  fictions  (gisei-teki  kitei).     These  are  provisions  by 

which  a  certain  fact  is  legally  deemed  another  fact — that 
is,  the  former  is  regarded  as  legally  the  same,  and  pro- 
ductive of  the  same  legal  effect,  as  the  latter.  Legal 
fictions  are  recognized  either  for  considerations  of  legis- 
lative convenience  or  for  the  purpose  of  laying  down  ex- 
ceptional provisions  without  giving  them  the  form  and 
appearance  of  such.  No  proof  to  the  contrary  can  be 
cited  against  legal  fictions ;  and  this  is  where  these  differ 
from  presumptive  provisions.   The  expression  "  minasu" 
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("  to  be,"  or  "  is,"  deemed)  is  usually  employed  in  the 
Civil  Code  in  connection  with,  legal  fictions,; 

6.  Mutatis  mutandis  provisions  (junkyoHeki  kitei,) — provi- 

sions by  which  rules  intended  to  govetn  certain  cases  are 
made  to  apply  to  other  cases  mutatis  mutandis — that  is, 
subject  to  all  such  necessary  modifications  as  may  be 
required  by  the  circumstances  Of  the.q'ase — a  makeshift 
suggested  by  legislative  convenience ; 

7.  Precautionary  provisions   (chui-te'ki   kitei).     These    are 

provisions  existing  merely  for  the  purpose  of  obviating 
doubts,  including  provisions  which,  specifically  intimate 
that  certain  provisions  shall  apply  to  certain  cases,  and 
provisions  which  show  the  result  of  certain  facts  in  order 
to  obviate  the  possibility  of  any  doubts:  notwithstanding 
that  such  result  is  only  just  what  would  naturally  be 
expected  from  the  application  of  general  rules  ; 

8.  Defining  provisions  (teigi-teki  kitei).    These  are  provisions 

which  define  legal  expressions.  Defining  provisions 
are  intended  either  to  anticipate  doubts  as  to  the  mean- 
ing of  legal  terms,  or  to  show  that  certain  terms  are  to 
be  understood  in  a  certain  particular  sense.  Tha  Civil 
Code  affords  examples  of  the  latter  use  of  defining  pro- 
visions when  it  defines  that  "  things  "  (mono)  denote 
corporeal  (material)  things,  arid  that  "  land  and  fixtures 
thereto  are  immovables  "  ; 

9.  Interpretative  provisions    (kaishaku-teki   kitei).      These 

serve  to  clarify  the  meaning  of  certain  provisions — pro- 
visions by  which  the  legislators  themselves  determine 
how  and  in  what  sense  certain  provisions  are  to  be 
understood ; 

Precautionary  provisions  which  are  specially  in- 
tended to  obviate  doubts,  and  defining  provisions  for  the 
purpose  of  clarifying  the  meaning  cf  legal  expressions, 
do  not  determine  the  legal  effect  of  any  act  whatever, 
but  simply  exist  for  the  sake  of  other  provisions.     They 
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are,  therefore,  called  "  incomplete  provisions  "  (fnkwan- 
&en  kitei). 

6.  Interpretation  of  Civil  Law.  The  interpretation  of 
Civil  Law  does  not  differ  from  that  of  other  laws.  "  Interpretation  " 
signifies  the  process  of  ascertaining  the  intention  of  the  legislature  as 
expressed  in  the  law  ;  therefore  although  legal  interpretation  aims  at 
discovering  the  real  intention  of  the  legislators,  it  is  beyond  its  scope 
to  take  cognizance  of  any  intentions  of  the  legislators  which  are  not 
expressed  in  the  authoritative  form  of  law.  Legislative  materials 
may,  therefore,  form  a  basis  for  the  interpretation  of  law  only  to  the 
extent  that  the  thought  implied  therein  finds  expression  in  the 
law  itself. 

Legal  interpretation  (horitsu  kaishaku)  is  exculsively  limited  to 
written  (or  statutory)  law.  It  is,  indeed,  contended  by  some  persons 
that  customary  law  may  also  stand  in  need  of  interpretation  ;  but 
the  question  which  always  presents  itself  in  connection  with 
customary  law  is  merely  whether  a  customary  law  of  a  certain 
intent  and  purpose  is  in  existence  or  not.  In  short,  the  question  of 
what  a  certain  customary  law  means  is,  in  reality,  neither  more  nor 
less  than  the  question  of  whether  a  certain  customary  law  exists  or 
not. 

Legal  interpretation  is  divided  into  two  classes,  namely.  (1)  to 
construe  and  clarify  the  meaning  of  certain  provisions  and  define 
their  contents  and  substance,  and  (2)  to  start  from  one  or  more 
legal  rules  and  discover  another  legal  rule.  The  former  process  is 
the  interpretation  of  law  in  a  narrow  sense  (kyogi  kaishaku),  while 
the  latter  is  the  discovery  of  legal  rules.  Interpretation  in  a  narrow 
sense  is,  thus,  the  interpretation  of  individual  legal  provisions,  and  it 
is  in  this  sense  that  the  expression  "  interpretation  of  law  "  is  usually 
employed. 

(1)  Interpretation  of  law  (in  a  narrower  sense).  In  view  of  its 
methods,  interpretation  of  law  may  be  subdivided  into  (a)  grammati- 
cal and  (b)  logical  interpretation. 

(a)  Grammatical  interpretation  (bunri  kaishaku).  This  refers 
to  a  process  of  clarifying  the  meaning  of  legal  provisions  in  the  light 
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of  the  grammatical  construction  of  the  sentence  and  the  meaning  of 
the  words  employed — that  is,  construing  the  meaning  of  legal 
provisions  {sententia  legis)  on  the  basis  of  words  and  phrases  (litera 
legis)  employed  by  the  legislature.  As  regards  the  interpretation  of 
the  words  and  phrases  which  constitute  the  basis  of  grammatical 
interpretation,  regard  is  always  to  be  paid  to  the  sense  in  which 
they  are  usually  employed  in  the  law.  For  example,  the  expressions 
"  good  faith  "  (zen-i),  "  bad  faith  "  (aku-i),  "to  presume  "  (suitei), 
as  employed  in  the  Civil  Code,  are  employed  in  particular  senses. 
However,  the  words  and  phrases  employed  by  the  legislature  do  not 
invariably  and  necessarily  show  the  sententia  legis  or  intention  of 
the  legislators  exactly  and  accurately.  Nor  do  they  absolutely 
obviate  the  possibility  of  doubt.  This  being  so,  the  conclusion 
arrived  at  as  the  result  of  grammatical  interpretation  may  not  always 
agree  with  the  real  meaning  of  the  legal  provision  under  considera- 
tion. In  order  to  make  sure  of  the  true  meaning  of  a  legal  provision, 
therefore,  it  is  necessary  to  subject  it  to  yet  another  method  of  inter- 
pretation. In  other  words,  when  the  words  and  phrases  employed 
are  ambiguous  or  admit  of  more  than  one  interpretation,  resort  must 
be  had  to  what  is  called  "  logical  interpretation  "  (romri  kaishaku) 
in  order  to  ascertain  what  the  true  meaning  of  the  legislature  may 
be.  In  short,  the  result  obtained  by  grammatical  interpretation  on 
the  basis  of  words  and  phrases  must  be  tested  by  logical  interpreta- 
tion. 

(b)  Logical  interpretation  (ronri  kaishaku).  This  is  a  process, 
by  which  the  meaning  of  legal  provisions  is  ascertained  by  means  of 
logical  reasoning.  The  bases  of  logical  interpretation  are  (1)  the- 
mutual  inter-relations  of  several  legal  provisions,  (2)  the  history  of 
the  law,  (3)  the  legal  theories  and  conceptions  which  prevailed  at. 
the  time  of  enactment  of  the  law,  (4)  the  raison  d'etre  and  motives, 
of  the  legislation,  (5)  the  nature  of  the  relation  provided  for  by  the 
legal  provision,  (6)  the  object  of  the  law,  etc. 

,When  the  meaning  of  a  passage  which  is  ambiguous  or  admits, 
of  more  than  one  interpretation  is  ascertained  by  logical  interpreta- 
tion,  such  interpretation  is    called    "explanatory    interpretation"- 
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(shakumei-kaishaku).  A  logical  interpretation  by  means  of  which 
the  meaning  of  a  passage  is  established  to  be  in  accordance  with  the 
intention  of  the  legislature  is  called  "  confirmatory  interpretation " 
(sho-nin-kaishaku),  whereas  a  logical  interpretation  by  which  the 
meaning  of  given  words  is  extended  or  enlarged  to  cover  the  obvious 
sense  of  a  statute  is  "  extensive  "  (kogi)  or  "  supplementary  inter- 
pretation "  (Jioju  kaishaku).  On  the  other  hand,  a  logical  inter- 
pretation by  which  the  usual  meaning  of  given  words  is  narrowed 
down  is  called  "  restrictive  interpretation  "  (seigen-kaishaku).  In 
this  way,  various  classes  of  logical  interpretation  are  given  rise  to 
according  to  the  relation  between  the  result  of  the  logical,  and  that 
of  the  grammatical,  interpretation.  In  interpreting  legal  provisions, 
resort  ought  not  to  be  had  exclusively  to  grammatical  interpretation, 
but  one  should  also  subject  the  same  to  the  test  of  logical  interpreta- 
tion. 

An  interpretation  by  means  of  converse  reasoning  Qiantai 
rompo)  is  a  kind  of  logical  interpretation.  To  show  that  a  certain 
provision  is  intended  for  a  particular  case  only  by  arguing  that  it  is 
not  applicable  to  other  cases  is  an  interpretation  by  means  of 
converse  reasoning.  This  interpretation  shows  that  the  result 
obtained  by  grammatical  interpretation  should  not  be  extended  or 
enlarged,  but  that  the  given  provision  is  to  be  understood  strictly 
according  to  the  litera  legis.  An  interpretation  by  converse  reason- 
ing is,  therefore,  nothing  more  nor  less  than  a  strict  interpretation 
(gensei  kaishaku).  The  rule  of  interpretation  which  runs  to  the 
effect  that  "  exceptional  provisions  are  to  be  strictly  interpreted," 
simply  means  that  exceptional  provisions  which  have  been  specially 
drawn  to  fit  a  particular  case,  and  in  respect  of  which  there  is  reason 
to  believe  that  they  are  intended  for  that  particular  case  alone, 
should  not  be  made  to  apply  to  other  cases.  It  does  not  imply  that 
exceptional  provisions  should  invariably  be  interpreted  with  a  strict 
regard  for  the  wording.  Even  exceptional  provisions  governing  a 
certain  case  are  not  necessarily  prevented  from  being  applied  to  other 
cases,  if  it  is  reasonable  that  they  should  be  so  applied. 

When  one  legal  rule  conflicts  with   another,  it  is  a  case-  of 
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restrictive  interpretation  to  consider  One  of  them  as  a  general  rule 
and  the  other  as  an  exception,  and  conclude  that  the  former,  which 
is  a  general  rule,  is  not  to  be  applied  to  the  case  presupposed  by  the 
latter,  which  is  an  exceptional  rule.  In  case  the  apparent  conflict  of 
legal  provisions  can  be  harmonized  by  means  of  such  interpretation, 
there"  is  no  real  conflict  of  law.  A  true  conflict  of  law  exists  when 
the  difficulty  cannot  be  removed  by  such  means. 

6.  (2)  Discovery  of  Legal  Rules.  As  legal  rules  are  a 
product  of  the  intention  of  the  legislature,  so  the  intention  of  the 
legislature  can  be  inferred  from  legal  rules.  When  the  legislature 
has  made  a  certain  rule,  and  clothed  it  in  authoritative  form,  it  is  by 
that  rule  that  its  intention  is  directly  expressed — that  is,  the 
contents  of  the  legal  rule  directly  express  its  desire.  On  the  other 
hand,  the  logical  consequences  of  the  legal  rule,  the  general  principle 
on  which  such  legal  rule  is  based,  and  the  logical  consequences  of 
that  general  principle  indirectly  express  the  aims  of  the  legislature. 
These  are  what  is  indirectly  expressed  by  the  legislator.  So  the 
logical  consequences  of  a  legal  rule  specially  made  by  the  legislature, 
the  general  principle  on  which  such  legal  rule  is  based,  and  the 
logical  consequences  of  that  general  principle  constitute  the  substance 
of  other  independent  legal  rules.  Jt  is  in  this  way  that  it  is  possible 
to  discover  other  independent  legal  rules  from  a  certain  legal  rale 
specially  made  by  the  legislature.  This  process  of  discovering  legal 
rules  in  the  light  of  the  spirit  of.  the  legislator  comes  within  the 
scope  of  interpretation  of  law  in  the  wider  sense  of  the  term. 

There  are,  indeed,  many  jurists  who  believe  that  the  discovery  of 
legal  rules  {hold  no  hakken)  is  not  an  interpretation  of  law,  but  this 
is  merely,  the  result  of  their  construing  the  expression  "  interpretation 
of  law  "  in  a  narrow  sense.  If,  however,  the  term  "  interpretation 
of  law  "  is  to  be  taken  in  the  sense  of  clarifying  or  ascertaining  the 
intention  of  the  legislator  as  expressed  in  the  law,  then  the  discovery 
of  legal  rules  may  also  be  regarded  as  a  species  of  legal  interpretation. 
But  as  it  is  held  by  many  jurists  that  the  interpretation  of  individual 
legal  provisions  alone  should  be  regarded  as  legal  interpretation,  the 
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interpretation  of  legal  provisions  may  be  designated  by  the  special 
name  of  "  interpretation  of  law  in  a  narrow  sense." 

Discovery  of  legal  rules,  which  is  a  class  of  interpretation,  may 
be  sub-divided  into  two  parts,  namely  : — 

(a)  Inference  (suiron).  Inference  is  where  the  logical  conse- 
quences of  a  certain  legal  provision,  or  a  fundamental  principle 
underlying  several  legal  provisions  in  common,  or  the  principle  on 
which  a  certain  legal  Iprovision  is  based,  or  the  logical  consequence 
of  such  principle,  are  discovered. 

(b)  Analogy  (ruisui).  Analogical  reasoning  is  where  the 
application  of  the  principle  on  which  a  certain  legal  provision  is 
based  is  extended  to  another  case  which  is  in  essential  points  identical 
with  the  case  contemplated  in  the  said  legal  provision. 

There  are  two  kinds  of  analogies,  namely,  (1)  the  application  of 
the  principle  underlying  a  certain  legal  provision  to  another  case 
which  in  its  essential  points  is  identical  with  the  case  contemplated  in 
the  said  legal  provision — really  a  case  of  mutatis  mutandis  applica- 
tion of  a  certain  legal  provision ;  and  (2)  the  application  of  a  funda- 
mental principle  which  is  common  to  several  legal  provisions  to 
another  case  which  is,  in  its  essential,  features,  identical  with  the 
cases  contemplated  in  the  said  several  legal  provisions. 

Analogy  is  inadmissible  where  the  so-called  "  converse  reason- 
ing "  is  to  be  employed.  In  other  words,  in  case  a  particular  pro- 
vision has  been  specially  made  for  a  particular  case  for  a  particular 
reason,  no  analogical  application  of  the  provision  is  permissible.  Even 
the  result  obtained  by  inference  or  analogy  must  be  altered  or  modi- 
fied if  it  is  not  agreeable  to  the  intention  of  the  legislator  in  view  of 
the  date  of  the  case  under  consideration,  > 

If  in  a  certain  case  whioh  is  not  legally  provided  for  it  is  also 
impossible  to  discover,  either  by  inference  or  analogy,  a  legal  rule 
by  which  it  is  to.  be  governed,  no  legal  rule  exists  for  that  case  and, 
consequently,  there  is  a  defect  of  law  (horitsu  no  Jcekkan).  The 
same  applies  when  a  legal  provision  existing  for  a  certain  case  is  im- 
perfect, and  the  defect  cannot  be  supplemented  by  analogy  or 
inference.  .:    ,     i    : : 
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When  several  provisions  conflict,  but  their  relative  effect  can  be 
determined  because  they  are  related  to  each  other  as  rule  and  excep- 
tion, earlier  and  later  laws  or  general  and  special  laws,  no  conflict 
really  exists  between  them.  But  there  is  a  real  conflict  of  laws 
{hdritsu  no  teishoku)  where  two  or  more  laws  conflict  and  there  is 
nothing  to  determine  their  relative  importance.  In  such  a  case 
there  is  also  a  defect  of  law. 

Whenever  there  is  a  real  defect  of  law,  it  is  incumbent  on  the 
Court  to  discover  a  legal  rule  agreeably  to  the  nature  of  things  or 
reason.  The  discovery  of  a  legal  rule  in  this  connection  is  not  an 
interpretation  of  law,  but  a  means  of  supplementing  a  real  defect  of 
law  by  discovering  a  legal  rule  existing  in  the  nature  of  things  or 
reason,  which  latter  is  au  fond  the  fountain  head  of  law. 

7.  Private  Bights.  Eights  under  civil  law  are  rights  under 
private  law — that  is  to  say,  private  rights.  Private  rights  are 
simply  rights  arising  from  provisions  of  private  law,  therefore  they 
are  distinguished  from  rights  under  public  law  or  public  rights. 
But  both  public  and  private  rights  are  alike  rights,  so  in  order  to 
explain  the  nature  of  private  rights,  it  is  necessary  to  consider  the 
meaning  of  rights  generally. 

As  to  what  rights  are,  various  theories  exist : — 

(1)  "  A  Right  is  a  legally  protected  interest"  (Ihering).     But 

rights  exist  for  the  purpose  of  maintaining  our  in- 
terests, therefore  rights  are  a  means,  and  not  the  end. 
In  short,  rights  are  a  legal  means  for  the  protection  of  our 
interests,  and  they  are  not  identical  with  interests. 

That  rights  are  not  at  once  interests  may  also  be 
gathered  from  the  fact  that  several  rights  sometimes 
exist  in  order  to  maintain  an  identical  interest,  and 
some  persons  hold  rights  in  the  interests  of  others. 

(2)  Bights  are  powers  of  will.    According  to  Windscheid,  a 

person  who  holds. a  right  is  legally  empowered  to  do,  or 
not  to  do,  a  certain  thing  according  to  his  will :  therefore 
a  right  is  a  power  of  will  conferred  by  law.  Against 
this  view,  it  is  argued  that  in  case  the  person  entitled  to 


INTRODUCTORY  REMARKS  XXIII 

a  right  does  not  possess  capacity  of  will,  he  is  not 
empowered  to  do,  or  not  to  do,  a  certain  thing 
according  to  his  will,  and  that  it  is  therefore  incorrect 
to  regard  a  right  as  a  power  of  will.  For  a  person 
not  possessing  capacity  of  will,  however,  a  legal 
representative  is  provided  by  Japanese  law  to  exercise 
rights  on  behalf  of  the  incapacitated  person,  so  that  a 
right  does  not  necessarily  presuppose  the  existence 
of  capacity  of  will.  The  objection  to  the  "  will "  theory 
on  this  ground  is  therefore  unfounded.  But  it  is  open 
to  an  objection  on  another  ground — that  is,  that  a  right 
does  not  necessarily  mean  a  legal  power  to  do,  or  not  to 
do,  a  certain  thing.  Expectant  rights  (of  which  the 
right  of  succession  is  an  instance)  are  also  a  kind  ot 
rights,  but  their  substance  does  not  consist  of  powers  to 
do,  or  not  to  do  a  certain  thing. 
(3)  Bights  are  legal  powers.  Some  scholars  hold  rights  to  be 
legal  powers  pure  and  simple,  while  others  consider 
them  as  legal  powers  for  maintaining  our  interests. 
Persons  entitled  to  rights  always  enjoy  certain  legal 
powers— that  is,  they  have  powers  conferred  by  law. 
In  this  light,  rights  are  legal  powers.  But  rights  are 
not  the  end,  but  a  means:  they  exist  for  us  as 
a  means  of  maintaining  our  interests.  In  denning 
rights,  therefore,  it  is  advisable  to  indicate  that  they 
exist  for  the  maintenance  of  our  rights.  In  this  sense, 
it  is  a  good  definition  of  rights  to  say  that  rights  are 
legal  powers  for  maintaining  our  interests. 

Eights  are  legal — and  not  actual — powers.  Whether 
a  person  entitled  to  a  right  is  actually  enabled  to  main- 
tain the  interest  (to  which  such  right  refers)  is  entirely  a 
question  of  fact,  which  is  determined  by  the  actual  cir- 
cumstances of  each  particular  case.  A  person  entitled 
to  a  right  has  legally  the  power  to  maintain  his  par- 
ticular interest  answering  to  such  right,  but  it  does  not 
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necessarily  follow  that   he   can   therefore  always  and 
actually  maintain  the  said  interest. 

Against  rights,  there  are  duties  or  liabilities  (gimu) 
— legal  restraints  by  which  one  is  prevented  from  in- 
fringing the  rights  of  other  persons — legal  restrictions 
placed  on  our  actions. 

Eights  and  duties  are  correlative  and  mutual  rela- 
tions between  man  and  man  which  owe  their  origin  to 
law.     Bo  where  there  exist  rights  and  duties,  the  parties 
may  be  regarded  as  bound  up  by  ties  of  legal  relations — 
a  vinculum  juris.     But  legal  relations  whose  substance 
consists  of  rights  and  duties  are  not  the  only  legal  rela- 
tions recognized  by  law.     Human  relations  of  life  recog- 
nized by  law — such  as  relations  between  man  and  wife, 
relations  between  parents  and  children  and  other  family 
relationship — and  actual  relations  of  persons  to  things — 
such  as  possession  or  the    relation  between  lessors  and 
lessees — are  also  legal  relations. 
From  the  above,  it  will  be  seen  that  the  term  "  legal  relations  " 
(lioritsu-hwankei)  admits  of  two   interpretations.     In  one  sense,  it 
means  mutual  legal  relations  between  men,  of  which  the  substance  is 
rights  and  duties.     In  another  sense,  it  means  relations  of  life  recog- 
nized by  law.     While  the  former  exist  by  virtue  of  law,  the  latter 
are  actual  relations  which  can  exist  independently  of  law,  but  which 
acquire  the  nature  of  legal  relations  when  recognized  by  law.     The 
expression  *'  legal  relations  in  a  narrower  sense  "  refers  to  the  former. 
But  legal  relations  in  a  narrower  sense  and  legal  relations  in  a  wider 
sense  are  not  alwaj  s  and  necessarily  created  or  terminated  by  the 
same  cause.     A  relation  of  lease,  for  instance — that  is,  the  relation  be- 
tween lessor  and  lessee — may  have  come  to  an  end,  but  the  obliga- 
tory relation — that  is,   the   "  legal  relation  " — between  lessor  and 
lessee  is  not  terminated  so  long  as  the   lessee  fails  to  perform  his 
obligation  (liability).      Likewise,  in  case  a  thing  is  let  subject  to  a 
condition,  the  relation  of  lease  comes  into  existence  as  an  actual  relation 
recognized  by  law,  even  though  the  legal  relation  consisting  of  an 
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obligation  whose  existence  depends  on  the  fulfilment  of  the  con- 
dition will  not  come  into  existence  until  such  condition  is  fulfilled. 

8.  Substance  of  Private  Rights.  Eights  are  legal  powers, 
therefore  rights  under  private  law — that  is  private  rights — are  also 
legal  powers.  But  their  contents  and  substance  vary  according  to 
their  class.  Moreover,  it  often  happens  that  the  substance  of  one 
and  the  same  right  is  composed  of  various  legal  powers. 

The  legal  powers  constituting  the  substance  of  private  rights 
may  be  summarized  as  follows  : — 

(1)  Power  to  claim  (seikyu-rydku).     This  is  the  power  to  de- 

mand a  csrtain  action  (forbeaiance  or  omission)  from 
another  person.  Eights  whose  chief  feature  is  a  power 
to  claim  are  rights  of  claim,  as  explained  on  the  next  page. 
A  right  of  claim  (seikyil-ken)  being  chiefly  composed  of  a 
claim  (seikyu),  a  claim  is  often  understood  in  the 
same  sense  as  a  right  of  claims  as  in  such  phrases 
as  '*  abandonment  of  a  claim "  or  "  assertion  of 
a  claim."  The  word  "  claim  "  is  also  often  used  in  the 
sense  of  a  certain  act.  For  example,  the  act  (koi)  by 
which  a  certain  act  is  demanded  from  another  person  is 
sometimes  referred  to  as  a  "  claim." 

(2)  Power  to   govern  (shihai-ryoku).     This  means  power  to 

control  or  govern,  within  certain  limits,  things  and  other 
material  of  life  or  persons.  As  will  be  explained  later, 
rights  whose  substance  is  chiefly  composed  of  a  power  to 
govern  certain  things  are  real  rights  (rights  in  rem  = 
biiklteri),  while  rights  which  consist  in  powers  to  govern 
persous  are  rights  of  personal  status  (jinshin-ken). 
There  are  also  quite  a  number  of  other  rights  which  are 
composed  of  powers  to  govern. 

(3)  Formative  poioer  (keisei-ryoku).     This  means  a  power  by 

which  a  certain  legal  effect  is  produced- through  one's 
expression  of  intention.  Eights  whose  chief  ingredient 
is  formative  power  are  the;  so-called  formative  rights  to 
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be  explained  later,  of  which  a  right  ot  "  set-off  "  (sosai- 
Jcen)  is  an  example. 
(4)  Expectant  power  (kitai-ryoku).  This  means  a  power 
which  enables  a  person  to  expect  the  production  of  a 
certain  legal  effect  in  his  interest.  In  case  a  person  may 
hope  or  expect  for  the  production  of  a  certain  legal  effect 
for  his  benefit,  if  his  hope  or  expectation  is  assured  by 
law,  he  is  then  legally  empowered  to  expect  the  produc- 
tion of  such  legal  effect.  It  is  to  this  legal  power  that 
the  expression  "  power  to  expect "  refers.  The  right  of 
succession  by  which  a  legal  presumptive  heir  to  a  house 
will  be  enabled  to  enter  upon  tbe  succession  on  its  com- 
mencement, and  the  right  of  a  finder  of  a  lost  article, 
etc.,  are  examples  of  expectant  rights. 

9.  Classes  of  Private  Rights.     In  view  of  their  substance, 
private  rights  may  be  classified  as  follows  : 

(1)  Bights  of  claim  (seikyu-7cen) — that  is,  rights  whose  chief 
feature  is  the  power  to  demand  a  certain  action  from 
another  person,  the  most  important  of  such  rights  being 
obligations. 

As  to  whether  rights  of  claim  against  things  (butsu-jo 
seiJcyu-Jcen)  are  obligations,  opinions  differ.  According 
to  those  who  hold  that  rights  of  claim  against  things  are 
not  obligations,  rights  of  claim  against  things  are  rights 
accessory  to  real  rights  and  not  independent  rights  like 
obligations,  and  this  is  the  reason  why  obligations  must 
be  distinguished  from  rights  of  claim  against  things. 
However,  obligations  and  claims  against  things  do  not 
differ  in  essence.  To  claim  is  the  principal  feature  of 
both  ;  besides,  they  are  both  property  rights,  the  only 
difference  being  that  claims  against  things  are  accessory 
to  real  rights,  while  obligations  have  an  independent 
existence.  Obligations  and  claims  against  things  being 
essentially  the  same,  no  distinction  is  to  be  drawn  between 
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them  in  nature.  It  is  therefore  proper  to  regard  claims 
against  things  as  a  kind  of  obligations. 

But  obligations  and  claims  against  things  which  are  a 
sort  of  obligations,  are  not  the  only  rights  of  claim. 
There  are  rights  of  claim  under  family  law  also,  such 
being  the  right  of  either  of  a  married  couple  to  demand 
cohabitation  from  the  other,  and  the  right  of  a  person 
exercising  parental  power  to  demand  delivery  of  the 
child  from  another  person  who  withholds  its  possession 
from  him. 

(2)  Bights  of  domination  (shihai-ken) — that  is,  rights  whose 

chief  feature  is  power  to  govern  things  or  persons  or 
affairs,  such  being  real  rights,  the  disciplinary  right 
possessed  by  persons  exercising  parental  power,  rights  of 
monopoly,  etc. 

(3)  Formative  rights  (keisei-ken) — that  is,  rights  whose  chief 

feature  is  power  to  produce  a  certain  legal  effect  by  one's 
expression  of  intention,  such  being  a  right  of  annulment 
(torikeshi-ken)  or  rescission  (kaijo-ken)  or  a  right  of 
"  set-off  "  (sosai-ken). 

(4)  Expectant  rights  (kitai-ken) — that  is,  rights  whose  chief 

feature  is  power  to  expect  the  production  of  a  certain 
legal  effect,  such  being  the  right  of  a  presumptive  heir, 
or  the  right  of  a  finder  of  a  lost  article. 

In  view  of  their  subjects,  private  rights  may  be  classified  as 
follows : — 

1.  Property  rights  (zaisan-ken) — that  is,  rights  whose  subject 
consists  of  property  or  material  of  life — in  other  words, 
rights  which  have  economic  valuables  for  their  subject- 
matter  and  which  exist  in  order  to  fulfil  economic  needs. 
The  principal  rights  which  come  under  the  category  of 
property  rights  are  : — 
(a)  Beal  rights  (buk-ken)  which  are  rights  to  govern 
things  and  have  things  for  their  subject  ; 
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(b)  Obligations   (saiken)   which   are   rights   to   demand 

prestation  from  debtors  ; 

(c)  Mental  ownership  (seishin-tehi  shoyu-ken)  which  is  a 

right  to  govern   mental  (immaterial)  products  and 
and   have   such   products  for  their  subject-matter. 
Patent  rights,  copyrights,  trade-marks,  design  rights, 
business  good-will,  etc.,  are  examples  of  such  rights. 
Opinions  differ  as  regards  whether  mental  owner- 
ship is  a  property  right.     When  a  person  entitled 
to  a  mental  right  of  ownership  tries  to  make  profits 
by  means  of  the  mental  products  concerned,  then  the 
mental  ownership  exists  in  order  to  fulfil  economic 
needs,  and  is  therefore  a  property  right  having  pro- 
perty or  material  of  life  for  its  subject-matter.    It  is 
on  the  presupposition  of  such-possibility  that  mental 
ownership  is  said  to  be  a  property  right.     In  case  a 
person  entitled  to  a  right  of  mental  ownership  does 
not  utilize  it  for  the  purpose  of  fulfilling  economic 
needs,   then  the   ownership   is  merely  a  personal 
right. 
Some  scholars  endeavour  to  distinguish  property  rights  from 
other  rights  by  defining  them  to  be  "  disposable  rights,"  but  it  would 
seem  that  this  view  is  untenable,  inasmuch  as  there  are  some  property 
rights  which  cannot  be  disposed  of.     It   is  held  by  others  that  pro- 
perty  rights  are  rights  having  a  monetary  value.     But  all  property 
rights  cannot  be  held  to  possess   a  monetary  value,  although  the 
proposition  that  property   rights  usually  can  be  valued  in  money 
and  thus  have,  in  a  certain  sense,  a  monetary  value,  clearly  admits 
of  no  dispute. 

2.  Bights  in  respect  to  one's  own  person  (jinkaku-ken) — that 

is,  rights  which  exist  in  connection  with  the  person  of  the 
person  entitled — like  the  right  to  life,  bodily  safety,  re- 
putation and  honour. 

3.  Bights  in  respect  to  the  persons  of  others  (jinshin-ken) 

— that  is  rights   which   exist   in   connection  with  the 
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person  of  otber  persons,  such  being  rights  in  respect  of 
domestic  relations,  the  disciplinary  right  of  a  person 
exercising  parental  right,  or  his  right  to  look  after  and 
educate  his  child  ;  and  also  the  right  of  a  head  ot  a 
house  to  designate  a  place  where  he  desires  the  members 
of  his  house  to  live  and  cause  them  to  live  there. 
4.  Bight  of  succession  (sozoku-Jcen) — a  right  which  exists  in 
connection  with  the  rights  and  liabilities  of  the  ancestor 
and  has  the  same  for  its  subject  matter.  The  right  of 
succession  has  two  meanings,  namely  (1)  the  right  to 
enter  upon  the  succession  at  some  future  date — that  is, 
the  right  to  succeed  to  the  whole  of  the  rights  and  liabil- 
ities of  the  ancestor  upon  the  commencement  of  the 
succession  later,  and  (2)  the  right  to  succeed  to  the  whole 
of  the  rights  and  liabilities  of  the  ancestor  in  respect  of 
whom  the  succession  has  actually  commenced.  The 
formex  is  the  right  of  a  presumptive  heir  while  the  latter 
is  the  right  of  an  actual  heir.  Therefore  the  right  of  a 
presumptive  heir  is  a  species  of  expectant  right.  It  is 
more  than  a  mere  hope  that  he  may  some  day  attain 
universal  succession  to  the  rights  and  liabilities  of  the 
ancestor. 


BOOK    I. 

GENERAL    PROVISIONS. 


CHAPTEE  1. 
SUBJECTS  OF  PEIVATE  EIGHTS. 

Section  1. 
Natural  Persons. 

Sub-section  1. 
Enjoyment  of  Private  Bights. 

The  expression  "  subjects  of  private  rights " 
Capacity  (shiken  no  shutai)  denotes  persons  who  are  entitled 
"'  L  to  hold  and  enjoy  rights  under  private  law,  while 
the  qualification  to  hold  and  enjoy  private  rights  is  called  "  capacity 
for  rights "  (kenri  naryoku)*  In  ancient  times,  and  in  fact  in 
comparatively  modern  times,  certain  human  beings — such  as  slaves — 
had  no  legal  capacity  for  rights  ;  but  at  the  present  day,  when  all 
human  beings  are  recognized  as  possessing  capacity  for  rights,  such  a 
state  of  things  is  no  longer  tolerated.  Moreover,  capacity  for  rights 
is  now  not  confined  exclusively  to  human  beings :  there  are  other 
fictitious  entities  which  are  also  legally  recognized  as  having  capacity 
for  rights.  These  are  "  juridical  persons  "  (Jiojin),  which  artificial 
entities  will  be  explained  more  fully  in  Sub-section  1  of  Section  2  of 
this  Chapter  (p.  19).  Subjects  of  private  rights,  therefore,  comprise 
juridical  persons  as  well  as  human  beings  or  "  natural  persons " 
(shizen-jin),  as  they  are  called  in  contradistinction  to  juridical  persons. 

Commencement  '^ae  ^ues*1011  °f  wnat  constitutes  a  natural 

of  capacity      person  is  one  which  must  be  decided  according  to 

for  rights       ordinary  standards   and  conceptions.    Any  being 

that  must  be  regarded  as  a  human  being,  even  though  he  be  more 

*  Rechtsfahigkeit._ 
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or  less  defective  in  physical   organization  and  development,   must 

likewise  be  regarded  as  a  natural  person  and  therefore  qualified  to 

enjoy  rights.     As  to  when  a  natural  person  begins  and  ceases  to  have 

capacity  for  rights,  this  is  a  question  which  must  also  be  determined 

by  the  time  when  he  begins  and  ceases  to  be  a  human  being.     The 

law  therefore  provides  that  the  enjoyment  of  private 

Art*  *  rights  commences  at  birth  (Art.  1),  though  in  certain 

exceptional  cases,  even  a  child  en  ventre  sa  mere — that  is,  something 

which  is  not  yet  a  human  being — is  recognized  as  entitled  to  certain 

inchoate  rights  (see  Arts.  721,  968  and  993).     "  Even  previous  to 

the  enforcement   of  the   Civil   Code,   children  in  the  womb  were 

excluded  from  the  enjoyment  of  private  rights"  (Supreme  Court, 

12th  Jan.,  1899). 

The  capacity  for  rights  of  a  natural  person  of 

-,.„        course   ceases  with   death.     But  when  it  remains 

capacity 

for  rights,  uncertain  for  a  long  period  of  time  whether  an 
death  and  individual  is  alive  or  dead,  it  may  cause  much 
disappearance  embarrassment  to  others  who  are  interested  if  the 
legal  relations  in  which  such  party  is  involved  are  left  indefinitely  in 
an  unsettled  state ;  nor  is  such  a  state  of  affairs  desirable  from  an 
economic  point  of  view.  In  a  case  like  this,  therefore,  the  law 
causes  all  the  legal  relations  connected  with  the  absentee '  to  be 
adjusted  and  settled  on  the  fulfilment  of  certain  formalities,  it  being 
then  legally  presumed  that  he  is  dead,  irrespective  of  whether  he  is 
really  alive  or  dead.  This  is  the-  raison  cCetre  of  the  procedure 
relating  to  "  disappearance  "  (sliisso  no  tetsuzuki). 

Disappearance  (Verschollenheit)  procedure  falls  under  the  com- 
petency of  the  Local  Court  of  v  the  -place  where  the  absentee  whose 
whereabouts  is  unknown  was  last  domiciled.  If 
his  fate  has  been  unknown  for  seven  years  since 
he  left  his  place  of  domicile  or  residence  (or  since  he  was  last 
heard  of  as  in  existence),  any  person  interested  may  apply  to>  the 
Court  for  an  adjudication  of  disappearance  (Art.  30,  1),  in 
which  case  the  Court  gives  public  notice  ordering  the  absentee  to 
notify  the  Court  of    his    existence   within  a  stated   period   (fixed 
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by  the  Court,  but  which  must  not  be  less  than  six  months),   on 

pain  of  an  adjudication  of  disappearance;  and  in  the  event  of  no 

notification  being  made  within  the  period    so    fixed,    the    absentee 

is    adjudged    as    "  disappeared."       But    this    seven     year    clause 

applies  only  under  ordinary  circumstances.     In  the 
Art.  30  2 

~ case  of  an  absentee  Who  has  been  at  the  seat  Of  a 

war,  or  on  a  ship  which  has  foundered,  or  who  has  met  with  any 
other  mortal  peril  which  it  is  probable  might  have  caused  his  death, 
an  adjudication  of  disappearance  may  be  applied  for  if  it  is  uncertain 
whether  he  is  living  or  dead  for  three  years  after  the  war  has  come 
to  an  end  by  the  restoration  of  peace  or  otherwise,  the  ship  has 
foundered,  or  the  other  grave  peril  has  passed  (Art.  30,  2).  When 
an  absentee  has  been  adjudged  as  having  "  disap- 
peared," it  brings"  about  precisely  the  same  result  as 
•if  he  had  actually  died  at  the  end  of  the  said  period  of  seven  or  three 
years  (as  the  case  may  be)  (Art.  31) ;  consequently,  the  succession^ 
his  house  or  property  commences,  his  marriage  is  dissolved,  and  so 
on. 

„        ,.  ..  Such  adjudication,  however,  is  neither  more 

of  adjudication  nor  less  than  a  mere  legal  presumption,  therefore 

of  disappearance  should  it  be  subsequently  proved  for"  certain  that 

the  absentee  is  still  alive,  or  died  at  a  time  other 
Art.  32  1 

than  that  legally  presumed,  the  Court  must,  upon 

the  application  of  the  absentee  himself,  or  any  person  interested, 
cancel  the  adjudication  ;  the  result  being  that  all  the  legal  relations  of 
the  absentee  are  restored  to  the  condition  in  which  they  were  prior  to 
the  rendering  of  the  adjudication ;  without,  however,  affecting  the 
Validity  of  acts  done  in  good  faith  during  the  interval  (Art.  32,  1). 
Thus,  if  a  married  woman  whose  marriage  was  dissolved  in  con- 
sequence of  her  husband  being  adjudicated  as  having  "  disappeared  " 
has  re-married,  neither  the  dissolution  of  the  first  marriage  nor  the 
fact  of  the  re-marriage  is  rendered  invalid  by  the  reappearance  of  the 
absentee ;  and  if  a  person  has  entered  upon  a  succession  by  virtue  of 
an  adjudication  ,of  disappearance  and  sold-  or  given  away  the  property 
of  the  succession,  such  sale  or  gift  continues  valid  even  though  it  is 
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subsequently  proved  that  the  time  when  the  absentee  actually  died 
was   different  from  the  legally  presumed  time  of  his  death,  and 
another  person — the  real  heir  in  view  of  his  actual  time  of  death — 
recovers  the  succession  in  consequence.     But  "  if  the  absentee's  wife 
has  not  married  another  person  in  the  interval  and  still  remains  in  his 
house  when  the  adjudication  of  disappearance  is  cancelled,  his  mar- 
riage with   her  is  properly  to  be  regarded  as  still  continuing  in 
existence  "  {Opinion  of  the  Bureau  of  Civil  and  Criminal  Affairs). 
A  person  who  has  acquired  property  by  virtue  of  an 
adjudication  of  disappearance  need  only  restore  it  to 
the  extent  to  which  he  ist  still  actually  enriched  :  it  is  not  incumbent 
upon  him  to  return  the  whole  of  the  property  acquired  (Art.  32,  2). 
With  regard  to  capacity  for  rights,  it  is  now  a 
Aliens'  capacity.  ml&  that  n0  discrimination  should  be  made -between 
foments  ,. 

persons  according  to  their  personal  status  (mibun),  ■ 

In  olden  times,  when  there  were  as  yet  but  meagre  facilities  for 
international  communication,  aliens  were  usually  kept  at  a  distance, 
and  in  some  cases  were  even  regarded  as  but  little  better  than 
animals  or  as  natural  enemies ;  but  now  that  mutual  intercourse 
between  different  nations  is  closer  and  more  intimate,  even  though 
there  may  be  certain  objections  to  allowing  aliens  to  enjoy  public 
rights,  yet  so  far -as  private  rights— rights  which  are  absolutely 
indispensable  for  daily  existence— are  concerned,  it  is  necessary  that 
aliens  also  should  be  allowed  to  enjoy  them  so  far  as  such  a  course  is 
not  incompatible  with  public  welfare.  The  legislative  precedents  of 
civilized  countries  in  this  respect,  however,  are  not  by  any  means 
uniform.     They  may  be  roughly  classified  thus  :— 

1.— The  principle  of  reciprocity  based  on  Treaty.  According 
to  this,  a  State  grants  to  the  nationals  of  another  State 
the  same  rights  as  those  which  are  granted  to  its  own 
people  by  the  other  State  by  Treaty :  this  is  the  principle, 
acted  upon  in  France,  Italy,  Greece,  etc.— that  is,  in! 
those  countries  which  belong  to  the  French  legal  system ; 
2.— The  principle  of  reciprocity  based  on  law.  According  ta 
this,  a  State  confers  on  the  nationals  of  another  State  th% 
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sama  rights  as  its  own  people  enjoy  under  the  law  of 
the  other  State :  this  is  the  principle  acted  upon  in 
Germany,  Austria-Hungary,  Sweden — that  is,  in  those 
countries  which  belong  to  the  German  legal  system ; 
3. — Tlie  principle  according  to  which  natives  and  aliens  are 
placed  on  an  equal  footing  and  no  discrimination  is 
made  between  them  in  so  far  as  the  enjoyment  of 
private  rights  is  concerned.  This  most  enlightened 
principle  is  the  one  adopted  in  Spain,  Portugal,  Holland, 
Denmark,  the  countries  of  Central  and  South  America, 
and,  practically  speaking,  in  Great  Britain  and  the 
United  States. 

Japan  acts  on  the  third  principle,  inasmuch  as 
the  Civil  Code  provides  that  aliens  enjoy  private 
rights  with  the  exception  of  those  forbidden  by  laws,  ordinances, 
or  treaties  (Art.  2).  In  this  way,  while  the  equality  of  natives  and 
aliens  is  laid  down  as  a  general  rule,  a  sufficient  margin  is  left  for 
such  desirable  legal  exceptions  to  be  made  as  may  be  deemed  pru- 
dent. The  more  important  of  these  exceptions  concern  the  right  of 
owning  Japanese  ships,  mining  rights,  the  right  of  becoming 
shareholders  in  the  Bank  of  Japan,  the  Yokohama  Specie  Bank, 
etc. ;  also  the  right  to  succeed  to  the  "  houses "  of  Japanese 
subjects  and  so  forth.  Land  ownership  has  hitherto  been  withheld 
from  aliens,  but  the  principle  of  reciprocity  based  on  law  is  recogniz- 
ed in  theory  and  will  no  doubt  be  practically  followed  ere  long  in 
respect  to  this  matter,  so  far  as  Japan  Proper  is  concerned.  A  law 
relative  to  this  matter  has  been  passed,  but  is  not  yet  in  force  and 
an  amendment  is  projected.  Meanwhile,  foreigners  can  enjoy  the 
right  of  "  superficies  "  (chijo-Jcen)  created  by  Art.  265  which  is  a 
valuable  right  in  rem  almost  equal  to  ownership  if  registered.  It  is 
something  in  the  nature  of  the  German  "  Heritable  building  right  " 
(Erbbaurecht). 
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Subsection  2. 

Capacity  for  Action. 

To  enjoy  private  rights  is  one  thing  and  to 
Capacity        exercise  them   is    another :    the    one    is   entirely 

distinct  from  the  other.  In  contradistinction  to  the 
qualification  to  hold  and  enjoy  private  rights  which  is  called 
"  capacity  for  rights,"  as  we  have  already  seen,  the  qualification  lo 
exercise  private  rights  is  called  "  capacity  for  action  "  {Koi-norydku  — 
Geschaftsfahigkeit).  Though  persons  holding  and  enjoying  private 
rights  may,  as  a  rule,  exercise  the  same,  yet  there  are  certain 
cases  where  they  cannot,  as  a  matter  of  fact,  do  so ;  while,  in 
other  cases,  though  they  are  not  actually  unable  to  exercise 
them,  yet  it  is  undesirable  (either  in  the  interests  of  such  persons 
themselves  or  in  those  of  the  general  public)  that  they 
should  be  allowed  to  do  so.  This  is  why  by  the  present  law  of  all 
civilized  countries  certain  subjects  enjoying  private  rights  are 
exceptionally  legally  debarred  from  exercising  the  same  at  their 
option :  and  it  is  a  common  practice  in  the  making  of  laws 
to  enumerate  persons  who  are  thus  exceptionally  excluded 
from  the  exercise  of  private  rights,  and  to  leave  it  to  be  inferred 
and  understood  that  all  the  rest  have  full  capacity  for  action. 
Persons  who  do  not  possess  capacity  for  action  are  called  "  per- 
sons incapacitated  to  act ''  (koi  -  munoryoku  -  slia),  or  simply, 
"  incapacitated  persons  "  (mu-noryoku-sha) ;  and  it  should  be  noted 
tbat  some  incapacitated  persons  are  absolutely  devoid  of  any  capacity 
for  action  whatsoever,  while  others  have  some  limited  capacity  for 
action.  Incapacity  for  action  may  be  classified  into  (1)  incapacity 
by  reason  of  minority,  (2)  incapacity  owing  to  certain  physical  and 
mental  defects,  and  (3)  incapacity  on  account  of  being  a  married 
woman. 

„.  (1)     Incapacity    by    reason    of  minority.-^- 

Juveniles  are  not  yet  fully  developed  in  mind  and 
intelligence,  and  they  could  not  be  adequately  protected  were  they 
allowed  to  act  just  as  they  choose  ;  therefore,  persons  who  have  not 
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yet  attained  a  certain  age  are  treated  by  the  law  as  "  minors  " 
(mi-seinen-sha  =  Minderjdhriger)  and  no  capacity  for  action 
whatsoever  is  legally  conferred  upon  them.  As  to  when  a 
person  is  to  be  regarded  as  "  of  age,"  this  is  a  question  which 
must  necessarily  be  decided  in  view  of  the-  conditions  and 
circumstances  of  each  particular  country.  Twenty-one  is  the 
age  which  is  fixed  as  the  age  of  majority  by  most  European 
countries  (France,  Germany,  Great  Britain,  the  United  States, 
Russia,  Italy,  etc.) ;  but  in  view  of  the  comparatively  early 
physical  development  of  the  race,  and  also  in  deference  to  time- 
honoured  custom,  the  Japanese  Civil  Code  fixes  majority 
at  full  twenty  years  (Art.  3).  In  calculating 
when  a  person  comes  of  age,  Art.  143  of  the 
Civil  Code  is  to  be  followed,  therefore  it  was  ruled  that  a  person 
who  was  born  on  the  10th  January,  1877  came  of  age  on  the  9th 
January,  1897  (Opinion  of  the  Bureau  of  Civil  and  Criminal 
Affairs.) 

Of  minors  who,  like  new-born  babies,  have 

Act-3  of         yejj  n0  capacity  0f  wiH;  it  is  hardly  necessary  to  add 

that  they  have  no  capacity  for  action  ;  but  even  in 

the  case  of  such  minors  as  are  already  possessed  of  a  will,  the  law 

considers  their  will  as  still  undeveloped  and  immature  and  does  not 

permit  them  to  do  any  juristic  acts  in  the  exercise  of  their  free 

„  .     .    ,        discretion.     In  order  to  do  juristic  acts,  they  must 
Principal  J        ... 

pirtof         always  obtain  the  consent  of  their  legal  representa- 

Art.  4, 1        tives  (principal  part  of  Art.  4,  1),     Juristic  acts 

done  by  a  minor  at  his  option  may  be  cancelled  (i.e.  are  voidable) : 

though   not    necessarily   void   they  are   not   fully  valid..    An   act 

done  by  a  minor  may,  so  long  as  it  is  not  ratified,  or  the  right 

of  cancellation  is  not  extinguished  by  prescription,  be  cancelled  even 

after,  an  action  has  been  brought  on  the  basis  of  such  juristic  act 

(Supreme  ,  Court,   10th  Jan.,   1902).      A   "  legal  representative  " 

(hotei    dairirrdn  =  gesetzlicher,    Vertreter)  in  this   connection  is   a 

person  (such  as  the  father  or  mother  or  guardian)  who,  by  virtue 

of  the  .provisions' of  tha'law,  ;has  authority'  to  represent;?,  minor 
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(see  Book  V,  Chapter  4  Section  2,  and  Chapter  5,  Section  3,  Sub- 
section 1).     A  "  legal  representative  "  is  a  person  who  is  empowered 
by   law  to  give  consent  to  the  juristic  acts  of  an    incapacitated 
person,  and  the  term  includes  the  father  or  mother  who  exercises 
parental  power  over  a  minor,  or  the  guardian  of  an  incompetent 
person  c5r  of  a  minor  over  whom  there  is  no  person  to  exercise 
parental  power  {Opinion  of  Bureau  of  Civil  and  Criminal  Affairs). 
To  the  above  rule,  however,  there  is  an  excep- 
Ancillary  part  ^on  .  a  mmor  may,  at  his  option,  do  acts  by  which 
of  Art  4  1 

he  simply  acquires  rights  or  avoids  duties  (ancillary 

part  of  Art.  4, 1).  If  restriction  be  imposed  on  a  minor's  capacity 
for  action,  it  is  for  the  purpose  of  protecting  his  interests  ;  but  there 
is  no  adequate  reason  why  his  capacity  should  be  restrained  as 
regards  acts,  such  as  those  just  mentioned,  by  which  he  can  do  no 
harm  to  his  interests  but  only  benefit  himself. 

A  legal  representative  may  sometimes  give  a 

Comprehensive  comprehensive  consent  to  the  intended  acts  of  the 

minor,  as,  for  instance,  when  he  permits  the  minor 

freely  to  dispose  of  certain  property.     Even  in  such  a  case,  the  legal 

representative  may  specify  a  fixed  object  (purpose)  and  limit  the 

disposal  of  the  property  to  such  object ;  but  in  the 

event  of  his  not  doing  so,  the  minor  may  spend,  or 

otherwise  dispose  of  the  money,  etc.  in  any  manner  he  pleases  (Art. 

5).     A  legal  representative  may  also  permit  the  minor  to  carry  on 

one  or  more  businesses,  in  which  case  the  latter 

has  the   same  capacity  as   a   person  of  full   age 

in   so  far  as  such  business  is  concerned  (Art.  6,  1).     But  if  the 

minor  should  show  himself  to  be  still  incapable  of 

carrying  on  a  business  even  though  he  has  been 

permitted  to  do  so,  the  legal  representative  may  at  any  time  cancel 

or  limit  his  permission  (Art.  6,  2).     "  There  is  no  fixed  formality  to 

be  observed  when  a  minor  obtains  the  permission  of  the  person 

exercising  parental  power  over  him  to  his  carrying  on  a  business ; 

therefore,  if  the  person  exercising  parental  power  has  been  found 

exercising  supervision  in  respect  to  a  business  carried  on  by  the 
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minor,  the  latter  is  to  be  considered  as  having  obtained  the  required 
consent "  (Supreme  Court,  22nd  March,  1901).  "  A  minor  who 
has  been  permitted  to  carry  on  a  business  in  accordance  with  Art.  6 
of  the  Civil  Code  may  furnish  his  immovables  as  security  for  the 
purpose  of  such  business  without  obtaining  the  further  consent  of 
the  legal  representative  or  the  family  council "  (Opinion  of  the 
Bureau  of  Civil  and  Criminal  Affairs). 

The  Japanese  Civil  Code  contains  no  provision  similar  to  the 
French  system  of  emancipation  (jiji-san),  or  to  the  German  arrange- 
ment for  adjudication  of  majority  in  favour  of  minors  who  are 
specially  developed  in  intelligence  (Volljahrigkeitserklarung). 

(2)     Incapacity    moing   to   certain  physical 
Incompetent     an^  meniai  defects. — An  act  of  a  person  who  is  in 
an  habitual  state  of  unsound  mind — like  a  lunatic 
or  idiot — is  of  course  absolutely  void  if  it  has  been  done  at  a  time 
when  he  (or  she)  has  been  devoid  of  any  power  of  discernment ;  but 
in  order  to  obviate  the   difficulty  of  the   question   which  would 
otherwise  continually  arise  as  to  whether  any  particular  act  has  or 
has  not  been  done  in  a  lucid  interval  and,  there- 
Adjudication    fore^  jg  or  jg  noj.  yaij^  it  is  provided  for  his  (or  her) 

of  incompetency        ..-,■>■.  .,  ,• 

protection  that  such  a  person  may,  on  the  applica- 
tion of  himself  or  herself  (in  a  lucid  interval,  of  course),  his  wife  (or 

ter  husband),  a  relative  within  the  fourth  degree, 
Art  7 

the  head  of  his  (her)  house,  his  (her)  guardian  (in 

the  case  of  a  minor)  or  curator  (in  the  case  of  a  quasi-incompetent 
person),  be  adjudged  incompetent  (Art.  7)  and  that  the  acts  of  an 
"incompetent  person"  (kinjisdn-sha=Entmundi- 
Acts  of  incom-    ger^  as  ^e  (or  SQe)  js  tDen  called ,  are  voidable  (Art. 
pe  en  person    ^     ^  application  for  an  adjudication  of  incom- 
petency may  be  made  not  only  against  a  person  of 
Art. »  ^  agg  ^  eyen  agajnst  a  mjnorj  as  can  be  easily 

inferred  from  the  provision  of  Art.  7  above  quoted.  "  If  such  an  applica- 
tion could  only  be  made  after  the  party  had  attained  majority,  there 
might  be  an  interval  between  the  application  and  the  adjudication 
during  which  the  lunatic,  etc.  would  be  left  without  any  guardian 


10  GENEEAL   PROVISIONS 

at  all.     Besides,  an  adjudication  of  incompetency  made  against  a 

minor  has  the  effect  of  interrupting  the  extinctive  prescription  of  the 

C        lit'         "S*1*  °^  canceUiQg  tne  ac*s  done  ^y  ^m  during 

of  adjudication  minority  "  {Tokyo  Appeal  Court,  12th  April,  1910). 

of  incompetency  If,  however,  an  incompetent  person  has  so  far 
improved  in  his  mental  condition  that  it  is  no  longer  necessary  to 
debar  him  from  doing  juristic  acts,  the  Court  must  the  cancel  the 
adjudication    of    incompetency    on    the    application  of    the  party 

himself  (or  herself)  or  any  other  person  mentioned 
Art  10 

in  Art.  7  as  empowered  to  apply  for  an  adjudica- 
tion of  incompetency  (Art.  10). 

An  incompetent  person  is  placed  under  a 
guardian  who,  as  his  legal  representative,  represents 
him  in  all  his  acts  (Art.  8),  except  indeed  those  acts  which  cannot 
he  done  by  the  guardian,  such  being  marriage,*  adoption.f  acknow- 
ledgment of  a  natural  child.J  etc.).  Such  acts  can  be  validly  done 
— in  a  lucid  interval,  of  course — even  by  an  incompetent  person 
without  the  consent  of  his  guardian,  and  thus  form  exceptions  to 
the  above-mentioned  rule  that  the  acts  of  an  incompetent  person  are 
voidable.  With  these  few  exceptions,  however,  the  acts  of  an 
incompetent  person  are  voidable,  even  when  they  have  been  done 
with  the  consent  of  his  guardian,  inasmuch  as  it  is  the  duty  of  the 
guardian  of  an  incompetent  person  to  represent  and  act  on  behalf 
of  his  ward,  not  only  to  supervise  and  give  consent  to  the  acts  of  the 
same,  as  in  the  case  of  the  guardian  of  a  minor. 

There  are  persons  who,  without  being  in  an 
Quasi-mcom-     habi^i  state  0f  unsounij  mind,' are  yet  defective 
petent  persons    ....  ,    ,    . 

in  will-power,  such  being  the  case  with  (1)  persons 

of  weak  intellect  (shinshin-mojahu-sha),  (2)  deaf  (rosha),  (3)  dumb 

(a-sha),  (4)  blind  persons  (mosha)  and  (5)  spendthrifts  (rohisha). 

These  may  also  be  placed  under  legal  restraint  by 

an  adjudication  of  the  Court  as ;"  quasi-ineompetent 

persons"    (jun-kinjisan-sha)    (Art.    11),    the    procedure    for   this 


Art.  774. "      t  Art.  847.  '    "  $  Art.  828. 
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•  adjudication  and  fo*  the  cancellation  thereof  being 
the  same  as  that  for  an  adjudication  of  incompet- 
ency and  for  the  cancellation  thereof  (Art.  13).     As  the  differences 
between  an  adjudication  of  incompetency  and  an  adjudication  of 
quasi-incompetency  we  may  here  note  (1)  that  while  an  incom- 
petent person   is   placed  under  a  guardian  (kahen-niri),  a  quasi- 
incompetent  person  is  placed  under  a  "  curator  " 
(hosa-nin)    (Art.    11)    and    (2)    that    while    an 
incompetent  person  cannot  do  acts  at  his  option,  a  quasi-incompetent 
At     f         person  can  do  so  as  a  rule  with  the  exception  of 
quasi-inoom-     certain  important  acts  in  order  to  do  which  he  must 
petent  persons    obtain  the  consent  of  his  curator.     The  curator 
cannot  himself  do  such  acts  on  behalf  of  the  quasi-incompetent 
person,   but   the   latter  does   them   and   the   curator    can   merely 
give  or  withhold  his  consent  to  the  other's  doing  them.     The  acts 
with  regard  to  which  a  quasi-incompetent  person ' 
'  must  obtain  the  consent  of  his  curator  are  (Art.  12, 

1  and  2)  :— 

1. — To  receive  or  invest  capital ; 

2. — To  contract  loans,  or  to  become  surety  (guarantor) ; 
3. — To  do  acts  having  for  their  object  the  acquisition  or  loss  of 
rights  relative  to  immovables  or  to  important  movables  ; 
4. — To  do  acts  relating  to  lawsuits  (to  bring,  respond  to,  or 

withdraw  a  suit,  and  so  on) ; 
5. — To   make    gifts,    compromises    or   enter  into   arbitration 

agreements ; 
6. — To  accept  or  renounce  a  succession  ; 
7. — To  refuse  a  gift  or  legacy,  or  to  accept  a  burdensome  gift 

or  legacy ; 

8.- — To  construct  new  buildings,  to  re-build,  to  make  extensions 

;  to  a  building,  or  to  make  extensive  repairs  ; 

9. — To  make  a  hiring  or  letting  for  a  period  longer  than  that 

fixed  in  Art,  602  (that  is,  1.  ten  years  for  the  hiring  of 

•     •       '  forests  with  the  object  of  planting  or  cutting  trees  ;  2. 

five  years  for  the  hiring  of  other  land  ;  3.:  three  years 
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for  the  hiring  of  buildings ;  and  4.  six  months  for  the 

hiring  of  movables) ; 
10. — Any  other  act  which   the  Court  may  declare  necessary 

for  the  quasi-incompetent  person  to  obtain  the  consent 

of  his  curator  to  do. 
"  When  a  quasi-incompetent  person  does  an  act  in  respect  to 
which  he  must  obtain  the  consent  of  his  curator,  it  is  sufficient  for 
the  curator  to  express  his  consent  to  the  quasi-incompetent  person  : 
it  is  not  necessary  for  him  to  do  so  vis-a-vis  the  other  party  to  the 
juristic  act "  {Supreme  Court,  7th  May,  1908).  "  Complaint 
(kokuso)  or  information  (kohuhatsu)  which  an  injured  party  in  a 
criminal  action  makes  or  gives  in  respect  to  such  offence  in  accordance 
with  the  Code  of  Criminal  Procedure  is  not  an  '  act  relating  to  law- 
suits '  within  the  sense  of  this  Article  "  (Ditto,  12th  March,  1909). 
"  When  the  consent  which  a  defendant — who  is  a  quasi-incompetent 
person — has  obtained  from  his  curator  when  responding  to  an  action 
is  comprehensive  in  its  scope,  it  is  to  be  considered  as  including  the 
curator's  consent  in  respect  to  all  acts  relating  to  the  lawsuit  until 
the  case  shall  have  been  brought  to  a  final  conclusion  "  (Ditto, 
26th  Feb.,  1908).  "  '  Acts  relating  to  lawsuits  '  in  this  connection 
do  not  include  passive  acts  such  as  receiving  service  of  documents  " 
(Ditto,  30th  March,  1907).  "  '  To  contract  loans  '  In  this  connec- 
tion does  not  simply  mean  to  contract  loans  for  consumption :  the 
expression  also  includes  acts  such  as  making  promissory  notes " 
(Ditto,  17th  May,  1906).  "  The  reason  why  the  law  specifies  in- 
competent persons,  etc.  as  incapacitated  persons  and  permits  tbeir 
acts  to  be  cancelled,  is  in  order  to  protect  their  interests  by  enabling 
their  acts  to  be  cancelled  as  a  matter  of  course  without  it  being  neces- 
sary to  prove  the  fact  of  their  being  defective  in  will-power  :  the  law 
does  not  intend  to  imply  that  it  is  to  be  understood  that  acts  of 
persons  other  than  such  incapacitated  persons  are  absolutely  and 
always  valid  "  (Ditto,  11th  May,  1905). 

Art   12  3  Any  act  d°ne  ky  a  3uasi_mcomPetent  person 

contrary   to  the   foregoing   provision   is    voidable 
but  not  void  (Art.  12,  3). 
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„      .  ,  (3)    Incapacity  on  account  of  being  a  married 

xooman. — -\n  ancient  times,  females  were  usually 
looked  down  upon  as  incapacitated  to  act,  and  sometimes  even  as 
incapacitated  to  enjoy  rights.  At  the  present  day,  however,  in  all  civi- 
lized countries,  they  are,  as  a  rule,  placed  on  an  equal  footing  with 
males  in  so  far  as  private  rights  are  concerned.  But  as  a  married 
woman  and  her  husband  constitute,  in  effect,  a  single  body  leading  a 
common  life,  it  is  considered  reasonable  in  the  Far  East  that  she 
should  submit  to  the  authority  of  her  husband  who  is  the  head  and 
leader  of  that  body,  and,  as  a  consequence,  certain  restrictions  are 
legally  imposed  on  her  capacity  for  action.  Thus, 
a  married  woman  must  obtain  her  husband's  per- 
mission to  do  any  of  the  following  acts  (Art.  14, 1) : — 

1.  To  receive  or  invest  capital ; 

2.  To  contract  loans,  or  to  become  surety  (guarantor) ; 

3.  To  do  acts  having  for  their  object  the  acquisition  or  loss 

of  rights  relative  to  immovables   or  to  important  mov- 
ables ; 

4.  To  do  acts  relative  to  lawsuits  ; 

5.  To  make  gifts,  compromises  or  arbitration  agreements  ; 

6.  To  accept  or  renounce  a  succession  ; 

7.  To  accept  or  refuse  a  gift  or  legacy ; 

8.  To   make  a   contract   subjecting    her    to    any    corporal 
restraint. 

Any  act  done  by  a  married  woman  contrary 
to  the  foregoing  provision  is  voidable  (Art.  14,2). 
"  If  a  married  woman  has,  without  her  husband's  permission,  created 
a  right  of  mortgage  on  her  own  immovables  and  obtained  registration 
thereof,  her  husband  may  not.  only  cancel  the  act  of  creation  of  the 
•right  of  mortgage  but  further  demand  the  cancellation  of  the  said  re- 
gistration" (Supreme  Court,  1st  June,  1906).  - "  In  order  to  do  an  act 
relating  to  a  lawsuit,  a  married  woman  must  obtain  the  permission  of 
her  husband.  But  in  order  to  carry  on  a  suit,  it  is  not  necessary  for 
her  to  obtain  her  husband's  permission  in  respect  to  each  several 
instance  ;  and  if  the  husband  has  given  her  unlimited  permission  at 
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the  time  of  bringing  a>  suit,  she  may  validly  do  all  acts  relating  to 
the  suit  through  all  instances  "  (Ditto,  6th  December,  1900,  and  4th 
June,  1904),  "  When  a  married  woman  brings  a  suit  in  her  capa- 
city as  the  legal  representative  of  a  child,  she  need  not  obtain  her 
husband's  permission  "  (Ditto,  10th  April,  1900). 

-,      .  ,  It  will  be  seen  from  the  above  that  the  restric- 

Mamed  women 

compared  with  tions  upon  a  married  woman's  capacity  for  action 

qnasi-incom-  are  mainly  the  same  as  those  imposed  upon  a 
petent  persons  qUasi-incorQpetent  person ;  but  the  reason  for 
imposing  such  restrictions  is  different.  In  the  case  of  a  quasi- 
incompetent  person,  his  capacity  is  restricted  for  the  protection  of 
his  own  interests  because  his  intelligence  is  defective.  In  the  case  of 
a  married  woman,  however,  it  is  not  owins  to  the  defectiveness  of 
her  intelligence,  but  out  of  respect  for  the  authority  of  the  husband, 
that  her  capacity  for  action  is  restricted.  For  this  reason,  the  im- 
portant acts  in  respect  to  which  she  may  not  act  at  his  option  differ 
somewhat  from  those  which  a  quasi-incompetent  person  may  not 
validly  effect  in  the  exerciss  of  his  discretion.  For  example,  a  married 
woman  is  required  to  obtain  her  husband's  permission  to  receive  from 
another  person  a  gift  (zo-yo  =  donation)  or  legacy  (i-zo)  of  any  kind 
lohatsoever ,  while  a  quasi-incompetent  person  is  only  debarred  from 
receiving  a  burdensome  gift  or  legacy  ;  nor  may  a  married  woman 
enter  at  her  optioninto  a  contract  putting  her  under  corporal  restraint 
— a  restriction  from  which  a  quasi-incompetent  person  is  entirely 
free.  On  the  other  hand,  a  married  woman  enjoys 
a  greater  scope  of  freedom,  for  when  her  husband 
confides  in  her  abilities  and  permits  her  to  carry  on  one  or  more 
businesses,  a  married  woman  has  the  same  capacity  as  an  indepen- 
dent person  (a  person  sui  juris)  in  so  far  as  such  business  (es)  is 
(are)  concerned  (Art.  15) ;  and  when  it  is,  owing  to  certain  circum- 
stances (that  is,  (1)  if  it  is  unknown  whether  the  husband  is  alive  or 

Art  17         dead  '  ^  if  tbe  husband  bas  deserted  her  ;  (3)  if 
the  husband  is  an  incompetent  person  or  quasi- 
incompetent  person  ;  (4)  if  the  husband  is  placed  under  guard  in  a 
hospital  or  private  house  on  account  of  lunacy  ;  (5)  if  the  husband 
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has  been  condemned  to  imprisonment  for  one  year  or  to  a  severer 

penalty  and  is  undergoing  such  penalty  ;  or  (6)  if  the  interests  of  the 

husband  and  wife  conflict),   either  absolutely  impossible  or  difficult 

for  her  to  obtain  her  husband's  permission,,  she  is  legally  authorized 

to  act  in  the  exercise  of  her  free  discretion — that  is — without  obtain-! 

ing  the  required  permission  (Art.  17).    The  husband 
A"rt   16' 

may,  should  he  subsequently  find  it  necessary  to  do 

so,  cancel  or  limit  the  permission  he  has  once  given  his  wife  to  do 
any  of  the  acts  above  enumerated,  or  to  carry  on  one  or  more 
businesses ;  but  such  cancellation  or  limitation  cannot  be  set  up 
against  third  persons  acting  in  good  faith  (Art.  16).  Thus,  if  "  A  " 
has  permitted  "  B  ",  his  wife,  to  carry  on  a  business,  but  subse- 
quently forbidden  her  to  enter  into  transactions  of  a  value  exceeding 
Yen  50  each,  and  "  G  "  has  entered  into  a  transaction  with  her  of  a 
value  exceeding  Yen  50  without  knowing  of  the  fact  of  such  limita- 
tion, "  A  "  cannot  cancel  such  transaction.  Further,  it  may  some- 
times happen  that  a  husband  is  a  minor.  In 
Art  18 

such  a  case,  the  husband  himself  being  under  an 

obligation  to  obtain  the  consent  of  his  legal  representative  to  do 
juristic  acts,  he  must  likewise  obtain  the  consent  of  his  legal  repre- 
sentative in  order  to  permit  his  wife  to  do  any  of  the  acts  enumerated 
above,  or  to  carry  on  one  or  more  businesses  (Art.  18).  "  If  both 
husband  and  wife  are  minors,  the  wife  is  to  obtain  the  consent 
of  her  own  legal  representative  in  order  to  do  any  of  the  juristic  acts 
in  respect  to  which  a  married  woman  is  required  ■  to  obtain  the 
permission  of  her  husband  (resolution  of  the  Hosokwai* ).'.'.  -  - 

Protection  of  An   act  done    by    an    incaPacitated    person 

other  party  to    without  fulfilling  the  conditions   legally  required,. 
actsot'incapa-    may  always  be  cancelled.     The  other  party  to  such 
oitated  person    an  ac(;  jg^   tlieref0re,   placed  in  a  very  precarious 
position,  for  while  the  incapacitated  person  (or  his  or  her  legal  re- 
presentative or  husband)  is  free  to  cancel   it  at  any  time,  the  other 

*  The  Hosokwai  (Hcflfli-)  is  a  legal  society  composed. chiefly  of  judges  and 
other  judicial  functionaries,  and  its  resolutions  on  doubtful  points  of  law  carry  great 
weight  though  they  are  not  absolutely  binding. 
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party  cannot  tell  whether  he  will  have  to  abide  by  it  or  have  the  act 
cancelled.     In  order  to  relieve  him  from  this  difficulty,  the  law  pro- 
vides various  remedies  in  favour  of  the  other  party — 
Art  19  1 

"     '  namely,   (1)  when  the   incapacitated   person   has 

become  a  person  of  full  capacity,  the  other  party  who  did  a  juristic 
act  with  him  (or  her)  while  incapacitated  may  notify  him  (or  her) 
to  give  a  definite  answer,  within  a  period  fixed  by  the  other  party 
(and  which  must  not  be  less  than  one  month),  as  to  whether  he  will 
or  will  not  ratify  it,  and  if  no  definite  answer  is  dispatched  within 
the  period  fixed,  the  act  is  regarded  as  ratified  (Art.  19, 1).  "  This 
provision  applies  only  to  a  juristic  act  done  by  a  minor,  who  has 
capacity  of  will  but  no  capacity  for  action,  without  obtaining  the 
consent  of  his  legal  representative — that  is,  a  juristic  act  which  is 
legally  voidable  :  it  does  not  apply  to  a  juristic  act  of  a  minor  who 
has  no  capacity  of  will — that  is,  a  juristic  act  which  is  legally  void  " 
(Tokyo  Appeal  Court,  23rd  January,  1906).  (2)  While  the  in- 
capacitated person  (a  minor,  incompetent  person  or 
Art.  19, 2  and  3       *  .  ,        *     ,    .:. .        , .  '       .    ,      .  ..  .   , 

married  woman)  stall  continues  to  be  incapacitated, 

the  other  party  may  notify  his  or  her  legal  representative  or  husband 
in  the  same  manner  as  above ;  and  if  no  definite  answer  is  dis- 
patched within  the  period  fixed,  the  act  is  likewise  deemed  as 
ratified  ;  but  to  a  legal  representative  such  a  notification  can  only  be 
given  as  to  acts  within  the  scope  of  his  authority  (Art.  19,  2). 
Moreover,  if  the  act  is  one  for  which  particular  forms  are  required, 
it  is  deemed  to  be  cancelled  unless  a  notice  that  such  form  has  been 
complied  with  is  given  within  the  time  above  specified  (Art.  19,  2). 
(3)  If  the  incapacitated  person  has  employed  any  trick,  artifice  or 
fraudulent  device)  in  order  to  pass  himself  (or  herself)  off  as  a  person 
of  full  capacity,  his  (or  her)  act  cannot  be  cancelled 
(Art.  20).  "  This  article  must  be  understood  as 
meaning  that  the  act  cannot  be  cancelled  not  only  when  an  incapa- 
citated person  (4M*  as  a  quasi-incompetent  person)  has  employed  a 
trick  and  induced  the  other  party  to  do  a  juristic  act  with  him  under 
the  mistaken  belief  that  he  is  not  a  quasi-incompetent  person,  but 
also  when  he  has  employed  a  kick  and  thereby  succeeded  in  doing  a 
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juristic  act  with  the  other  party  labouring  under  the  mistake  that  he 
bas  obtained  the  consent  of  his  curator  to  his  doing  such  act " 
{Supreme  Court,  16th  June,  1904.)  "  When  a  married  woman  has 
done  a  juristic  act  after  causing  another  person  to  tell  a  lie  for  her  to 
the  effect  that  she  is  a  spinster,  such  act  cannot  be  cancelled  "  (Osaka 
Appeal  Court,  29th  May,  1910).  (4)  So  far  as  a 
quasi-incompetent  person  or  married  woman  is 
concerned,  the  other  party  who  has  done  a  juristic  act  with  him  or 
her  may  notify  him  or  her  to  ratify  the  act  within  the  same  period 
with  the  consent  or  permission  of  his  or  her  curator  or  husband  ;  and 
if  the  quasi-incompetent  person  or  married  woman  issues  no  notifi- 
cation within  the  period  fixed  to  the  effect  that  the  required  consent 
or  permission  has  been  obtained,  the  act  is  deemed  as  nullified  (Art. 
19,  4).  As  to  a  notification  to  a  minor  or  incompetent  person  to 
ratify  with  the  consent  of  his  legal  Representative  while  he  still  re- 
mains a  minor  or  incompetent,  it  will  be  of  little  or  no  value, 
inasmuch  as  such  an  expression  of  intention  cannot  be  set  up 
against  such  person  (Vide  Art.  98), 

Sub-section  3. 
Bases  of  Life. 

Vario  There  are  various  bases  of  human  activities. 

bases  of  They  include  (1)  the  place  of  permanent  registry 
life  (honseJd),  (2)  the  domicile  (jusho),  (3)  the  place  of 

residence  (kyosho),  (4)  the  place  of  business  or  business  premise? 
(eigyosho),  etc. 

(1)  The  place  of  permanent  registry  is  the  location  of  the 
family  group  to  which  a  person  belongs :  it  is  determined  by 
an  entry  in  the  book  of  family  registries.  (2)  The  place  of  residence 
is  the  place  where  a  person  actually  lives  at  a  given  time  and  it  is, 
therefore,  liable  to  change  from  time  to  time.  (3)  The  domicile,  on 
the  contrary,  is  the  place  which  forms  the  base  and  centre  of  a 
person's  activities  and  relations  in  general — the  place  where  he  is 
legally  deemed  to  have  his  permanent  abode.     (4)  The  place  of 
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business  can  only  be  had  by  a  trader — a  place  where  his  commercial 
activities  centre.  In  many  cases,  these  various  places  coincide  with 
each  other ;  but  such  is  not  necessarily  the  case.  Of  these,  that 
which  has  the  most  intimate  and  important  connection  with  private' 
rights  in  general  is  the  domicile,  to  which,  therefore,  we  will 
confine  our  attention  here.  ' 

J,      .       ,  There  are  two  distinct  principles  according  to 

the  word        which  the  domicile  (Wohnsitz)  of  a  person  is  deter- 

" domicile"  mined,  namely,  (1)  formal  and  (2)  material ;  and 
while  in  some  countries  only  one  domicile  is  recognized  for  each 
person,  there  are  others  in  which  it  is  recognized  that  a  person  may 
possess  two  or  more  domiciles.  According  to  the  formal  principle,  the 
domicile  of  a  person  is  determined  in  the  light  of  a  certain  formality 
only — such  as  notification  to  the  authorities  or  entry  in  a  public 
record,  so  that  it  is  quite  clear  and  distinct  in  appearance  ;  but  the 
domicile  of  a  person  thus  determined  may  often  disagree  with  the 
actual  state  of  affairs,  with  the  result  that  the  intention  with  which 
the  law  attaches  various  effects  to  the  domicile  of  a  person — on  the 
consideration  that  it  is  the  place  of  his  habitual  residence — will  be 
defeated.  For  this  reason,  the  material  principle  is  adopted  in  the 
law  of  most  countries.  The  Japanese  Civil  Code  also  acts  upon  the 
same  principle  and  provides  that  the  principal 
place  where  a  person  lives  (the  base  and  centre  of 
the  life  of  a  person)  is  his  domicile  (Art.  21),  leaving  it  an  open 
question  (to  be  solved  in  view  of  the  facts  of  each  particular  case) 
where  a  given  person  has  his  b-ise  and  centre  of  existence.  And 
though  it  may  be  convenient  in  some  respects  to  recognize  two  or 
more  domiciles  for  a  person,  yet  such  an  arrangement  will,  on  the 
other  hand,  be  liable  to  cause  confusion  and  dispute,  and  it  is,  after 
all,  preferable  that  only  one  domicile  should  be  recognized  for  each 
person.  By  declaring  that  the  principal  place  where  a  person  lives 
is  his  domicile,  therefore,  the  Japanese  law  clearly  indicates  that  each 
person  can  have  only  one  domicile.  In  some  cases,  however,  it  is 
desirable  that  the  validity  of  a  domicile  should  be  conferred  upon  a 
place  other  than  the  domicile  in  respect  to  a  certain  matter  only.    In 
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such  a  case,  a  special  domicile  may,  in  pursuance  of  the  formal 
principle,  be  set  up  in  respect  to  a  certain  matter 
Only;  and  this  is  called  a  "  temporary  domicile  " 
(kari-jusho)  which  is  deemed  the  domicile  in  re- 
Temporary      Spect  to  such  matter  only  (Art.  24).   A  temporary 
demicile  is  set  up  either  according  to    provisions 
of  the  law   ("more    especially,  of    the  law  of  procedure)   or    by 
contract,  as  for  example,  when   "  A  ".   who  has  been  entrusted  by 
"  B  "  with  the  management  of  immovables,  asks  "  B  "  to  set  up  a 
temporary  domicile  at  the  place  of  the  immovables  for  the  conveni- 
ence of  bringing  an  action  in  the  event  of  a  dispute  arising  in  con- 
nection with  the  matter,  and  also  of  making  various  communications, 
and  "  B  "  appoints  a  temporary  domicile  at  the  domicile  of  a  third 
person  accordingly.     As  a  temporary  domicile  is,  as  a  rule,  supposed 
to  be  appointed  for  the  benefit  of  the  creditor,   however,  the  latter 
may,   for  the  purpose  of  making  notifications  01*  bringing  a  suit, 
make  use  of  whichever  he  chooses — the  temporary  or  permanent 
domicile. 

„  .  f+nte  While  the  domicile  of  a  person  is  the  base  and 

for  domicile     centre  of  his  existence  and  various  effects  are  legally 

attached  thereto,  there  are  some  persons  as  to  whom 

it  is  uncertain  where  they  principally  live,  while 

there  are  others  (like  vagabonds)   who  have  no  base  and  centre  of 

existence  at  all.     In  such  a  case,  the  place  of  residence  is  deemed 

the   domicile   (Art.  22).     In  the  case  of  a  person, 

\  .  <-«         whether  a  Japanese  or  an  alien,  who  is  domiciled 

abroad,  his  place  of  residence  in  Japan  is  likewise  substituted  for  his 

domicile  for  the  purposes  of  the  operation  of  domestic   law ;  but 

this  does  not   apply  where,   according  to  the  Law   Concerning 

the  Application  of  Laws,  the  law  of  his  domicile  is  to  govern 

(Art.  23). 

TVT      e  ment  ^  ^e  domicile  or  P^ace  °^  residence  of  a  person 

of  property      being-  a  base  of  his  existence,  he  must,  as  a  rule, 

of  absentee      hold  some  property  there.      Therefore,  when  a 

person  leaves  his  domicile  or  place  of  residence,  it  is  usual  for  him 
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to  appoint  (either  expressly  or  impliedly)  a  manager  for  his  property. 
If,  however,  he  has  not  appointed  such  manager,  or  even  though 
a  manager  has  been  appointed,  his  authority  has 
Art.  25, 1       come  t0  an  end  during  the  absence  of  the  principal, 
the  Court  may,  on  the  application  of  a  person  interested,  or  a  Public 
Procurator,  adopt  necessary  measures  (such  as  the  appointment  of  a 
manager)  for  the  preservation  of  the  property,  because  to  neglect 
such  property  would  be  prejudicial  to  the  interests  of  both  the  owner 
himself  and  the  public  at  large  (Art.   25,  1).     If,  however,   the 
absentee  himself  has   subsequently    appointed    a 
manager,  the  Court  must,  on  the  application  of  such 
manager,   a  person  interested,   or  a  Public  Procurator,  cancel  the 
measures  it  has  adopted  in  regard  to  the  management  of  the  pro- 
perty (Art.  25,  2).     Furthermore,   the  Court  has  power  to  exercise 
necessary  supervision  even  over  the  manager  appointed  by  the  prin- 
cipal.    Thus,  if  it  is  uncertain  whether  the  absentee 
Art.  27  2  . 

is  alive  or  dead,   it  may,  on  the  application  of  a 

person  interested,  or  a  Public  Procurator,  order  hhn  to  prepare  an 

inventory  of  the  property  under  his  management   (Art.  27,  2)  or 

even  replace  him  by  another  manager  of  its  own 

A  ■ff"    Oft 

appointing  (Art.  26).     The  same  applies  with  all 
the  greater  force  to  a  manager  appointed  by  the  Court,  who  must 
prepare  an  inventory  of  the  property  in  question,  the  expenses  being 
always  defrayed  out  of  the  property  of  the  absentee 
'     ''  (Art.  27,  1).     The  Court  has  also  power  to  order 

the  manager  to  adopt  any  such  measures  as  it  may  deem  necessary 
for  the   preservation   of  the    absentee's   property 
(Art.  27,   3);  and  also  permit  the  manager  to  do 
acts  in  excess  of  his  usual  authority  when  his  authority  is  not  speci- 
v  fically  fixed,   or,  if  it  is  uncertain  whether  the 

absentee  is  living  or  dead,  even  in  excess  of  his  au- 
thority as  defined  by  the  absentee  (Art.  28). 

Unless  specifically  fixed  by  the  principal,  the 
Authority       manager  has  only  authority   to  do  (1)  acts  of  pre- 
servation in  regard  to  the  property  of  the  absentee, 
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and  (2)  acts  for  the  purpose  of  improving  or  utilizing  the  things  or 
rights  which  are  included  in  the  property  of  the  absentee  in  so  far.  as 
their  nature  is  not  changed  (see  Art.  103).     In  doing  these  acts,  the 
'manager  must  use  such  care  and  attention  as  an  ordinary  person 
does  in  regard  to  the  management  of  his  own  property — that  is — the 
attention  of  a  good   manager.     Further,  as  he  must  eventually 
return  the  property  under  his  management  to  the 
principal  or  any  0fcher  person  entitled,  the  Court 
may  require  him  to  furnish  proper  security  with  regard  to  the  man- 
agement and  the  return  of  the  property  (Art.  29,  1).     On  the  other 
hand,  the  Court  may  take  into  due  consideration  the  relationship 

between  the  manager  and  absentee -and  various 
Art  29  2 

other    circumstances,     and    award  the    manager 

reasonable  remuneration  for  his  services  payable  out  of  the  absentee's 

property  (Art.  29, 2). 

Section  2. 
jueidical  peesoks. 

Sub-section  1. 
Meaning  of  the  term  "  Juridical  Person." 

Meaninc  of  ^  "  J™^03^  person  "  (Jiojin=juristische  Terr 

the  term        son)  is  a  non-natural  person  specially  endowed  with 

"juridical      a  personality  in  law.  Natural  persons  are  all  subjects 

person  0f  rjg^g  ana  liabilities  ;  bnt  they  are  not  the  only 

subjects  of  rights  and  liabilities.    Under  the  present  law  of  all  civilized 

countries  certain  bodies  (organizations)  of  persons  or  aggregates  of 

property  are  also  legally  endowed  with  a  personality.     When  we 

think  of  a  body  (organization)  of  persons  apart  from  the  persons  of 

whom  it  is  composed,  or  of  an  aggregate  of  property  apart  from  the 

persons  who  derive  benefits  therefrom,  and  further  consider  it  as  a 

subject  of  rights  and  duties  standing  on  an  equal  footing  with  such 

persons  and  view  it  as  enjoying  rights  and  bearing  liabilities  distinct 

from  the  rights  and  liabilities  of  those  persons,  we  see  in  our  mind's 

eye  an  ideal  and  immaterial  entity.    This  is  a  juridical  person — an 
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invisible  and  intangible  creature  existing  only  in  the  contemplation 
of  the  law. 

Public  T^e  ^tate  *tse^  k  a  su^Ject  °^  rigtt*s  an<*  duties 

juridical        in  this  sense,  as  also  are  numerous  self-governed' 
persons         bodies  under  it.     But  these  juridical  persons  are 
constituted  for  the  purpose  of  attending  to  public  affairs ;  they  are 
therefore  called  "  public  juridical  persons  "  (kohojin).     We  will  not 
here  enter  into  a  disquisition  relative  to  the  legal  principles  governing 
them,  because  those  principles  are  the  proper  subject  of  a  work  on 
administrative  jurisprudence.     It  shpuld,   however,  be  noted   that 
Private         public  juridical  persons'  may  also  have  rights  and 
juridical        bear    liabilities    under  private   law  in   the    same 
persons         manner   as   private  persons.     On  the  other  hand, 
juridical  persons  of  which  the  object  is  not  to  attend  to  public  affairs 
are  private  juridical  persons  (shiho-jin)  ;  and  as  the  chief  legal  ques- 
tions involved  therein  come  within  the  limits  of  private  ,law,  it  is  our 
purpose  to  deal  with  them  in  this  Section.    But  even  private  juridical 
persons  do  not  stand  entirely  aloof  from   all  relations  under  public 
law.     On  the  contrary,  as  they  are  calculated  to  affect  public  welfare 
to  a  much  greater  extent  than  private  individuals,  they  are  placed 
in  various  respects  under  the  control  and  superintendence  of  the 
State;  and  the  provisions- of  the  Civil  Code  relating  to  juridical 
persons  include  provisions  which  properly  fall  within  the  domain  of 
public  law.   It  provides,  for  example,  that  the  com- 
petent authorities  supervise  the  affairs  of  a  juridical 
person  and  may  at  any  time  examine,  ex  officio,  into  the  affairs  of 
the  juridical  person  and  the  state  of  its  property  (Art.  67)  ;  and  in 

,  „„         the  event    of    its  officers     misconducting    them- 
Art.  84 

selves,    various  penalties    are  inflicted    on   them 

(Art.  84), 

In  view  of  their  component  elements,  juridical 

Associations  and  persons  maybe  classified  into  (1)  "associations" 
foundations      . 

(shadan—Verein)  and  (2)  "  foundations  "  (zaidan 

=  Stiftung).     An   association  is   a  body  organized  of  a  number 

of  persons  for  the  purpose  of  carrying  on  some  common  business 
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and  which  has  a  legal  personality,  while  a  foundation  is  an 
aggregate  of  property  devoted  to  a  certain  object  and  which  is 
also  possessed  of  a  legal  personality.  Associations  may  be 
formed  either  for  profit  or  for  public  benefit ;  but  foundations 
are  invariably  created  for  public  benefit.  Among  Shinto  and 
Buddhist  temples  and  shrines,  there  are  some  which  have 
long  been  recognized  as  capable  of  holding  rights  and  bearing 
liabilities — that  is — which  are  closely  akin  to  foundations  ;  but  they 
are  excluded  from  the  application  of  the  Civil  Code  and  left  to  be 
governed  by  custom,  at  least  for  the  time  being  (Lata  Concerning  the 
Application  of  the  Civil  Code,  Art.  28),  because  it  would  cause  a 
variety  of  troubles  to  place  them  suddenly  under  the  strict  surveil- 
lance of  a  new  law,  though  the  new  law  must,  of  course,  be  observed 
when  juridical  persons  are  newly  organized  for  religious  purposes. 
Associations  (kumiai= societas)  also  closely  resemble  the  associations 
under  consideration ;  but  associations  (societas)  are  nothing  but  aggre- 
gates of  subjects  (persons  holding  and  bearing)  of  rights  and  duties 
and  they  have  no  independent  personality,  so  that  the  rights  and 
duties  involved  in  an  association  (societas)  are  not  the  rights  and  duties 
of  the  association  itself,  but  of  the  individual  members  of  whom  it  is 
composed  (see  Arts.  667  to  688).  Further,  an  endowment  (ki/u 
zaisan)  pure  and  simple  may  look  very  much  like  a  foundation  at 
first  sight ;  but  so  long  as  it  is  not  possessed  of  a  personality,  it  is 
either  under  the  ownership  of  a  single  person  or  under  the  co- 
ownership  of  a  number  of  persons. 

In  view  of  the  businesses  for  which  they  are 

Juridical        organized,  juridical  persons  may  also  be  classified 

'    nnblic  benefit    ™*°  ^    "  W*'^03^  persons    for     public  benefit " 

and  juridical    (JeoeM-hojin)     and     (2)     "  juridical     persons    for 

persons  for      profit"  (ein-hojin).     Juridical  persons  for  public 

profit.  benefit    are   those  organized  for    the  purpose    of 

prosecuting   works  for>  public  benefit    such    as   those  relating    to 

religion,  charity,  science,'  arts  and  crafts,  etc.     Juridical  persons  for 

public  benefit,  however,  should  not  be  confounded  with  the  public 

juridical  persons  above-mentioned,  inasmuch  as  juridical  persons  for 
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public  benefit  are  not  public  juridical  persons  but  merely  such  private 
juridical  persons  as  do  works  for  the  public  benefit.     Juridical  per- 
sons for  profit  are  constituted  for  the  purpose  of 
■*■"■  promoting  the  economic  interests  of  individual  per- 

sons.    They  are  therefore  also  called  "  economic  juridical  persons  " 
(keizai-jo  910  h6jin)—&  term  which  includes  various  commercial 
companies  and  partnerships  and  various  juridical  persons  constituted 
for  the  purpose   of  carrying  on   agriculture,   mining,  fishing,  etc. 
Commercial  companies  are  provided  for  in  the  Commercial  Code. 
Other  juridical  persons  for  benefit  (that  is,  associations  for  profit, 
there  being  no  "  foundations  "  for  profit) — the  so-called  "  civil  com- 
panies"  (minji-kwaisha) — are  also  formed   and  governed  by  the 
provisions  of  the  Commercial  Code  relating  to  companies  (Art.  35). 
Such  being  the  case,  our  discussion  of  juridical  persons  in  this  Section 
will  mainly  concern  juridical  persons  for  public  benefit.     But,  before 
Civil  and       proceeding  further,  it  may  not  be  out  of  place  to  add 
commercial     a  few  additional  words  about  "  civil  companies,"  as 
companies       the  expression  is  somewhat  misleading.     Civil  com- 
panies are  associations  forming  juridical  persons  (shadan-hojiri)  for 
profit  but  which,  though  organized,  not  in  accordance  with  the  pro- 
visions of  the  Civil  Code,  but  in  accordance  with  the  provisions  of  the 
Commercial  Code  relating  to  commercial  companies,  do  not  undertake 
commercial  transactions  as  a  business.    Shadan-hojin  which  do  com- 
mercial transactions  as  a  business  are  companies  or  commercial  com- 
panies (Commercial  Code,  Art.  42, 1).    "  A  commercial  company  may 
not  make  it  the  object  of  its  business  to  do  acts  under  the  Civil  Code 
even  if  it  alters  the  company  contract :  a  civil  company  for  profit  may 
not  do  commercial  transactions  as  a  business  even  though  it  alters  its 
articles  of  association  "  (Tokyo  Appeal  Court,  16th  February,  1909). 
"  A  company  of  which  the  business  is  to  mine  petroleum  and  refine 
and  sell  it,  makes  it  its  object  to  refine  and  sell  petroleum  which  it 
has  mined  itself,   instead   of  buying   materials,  from  others ;  even 
though  it  mines  petroleum  with  the  intention  of  selling  it  for  profit, 
the  mining  of  it  is  not  to  acquire  it  for  value,  and  though  it  sells  it  for 
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profit  it  does  so  on  its  own  account  ;*  such  a  company  cannot,  there- 
fore, be  registered  as  a  commercial  company,  but  it  is  proper  that  it 
should  be  registered,  in  accordance  with  Art.  35  of  the  Civil  Code, 
as  a  shadan-hojin  for  profit  "  (Opinion  of  the  Bureau  of  Civil  and 
Criminal  Affairs).  "  A  juridical  person  for  profit  may  use  in  its 
name  a  word  indicating  that  it  is  a  company  ,f  and  its  place  of  busi- 
ness may  be  called  a  head  office  or  branch  office  "  (as  the  case  may 
be)  (Ditto). 

Sub-section  2. 

Associations  forming  Juridical  Persons  (shadan-hojin). 

.    .  There  are  three  different  principles  governing 

eovernine  ^e  f°rmation  of  juridical  persons — namely,  (1)  the 
the  formation  of  charter  principle,  (2)  the  laissez-faire  principle  and 
juridical  (3)  the  principle  of  formation  in  accordance  with 
persons  fixed  rules.  According  to  the  charter  principle 
(tokkyo  shugi),  it  is  necessary  to  obtain  a  charter  and  license  for  the 
formation  of  each  juridical  person,  and  it  is  therefore  open  to  the 
objection  that  it  encourages  the  governmental  authorities  to  interfere 
unduly  with  individual  freedom  of  action,  ■  and  may  therefore  tend 
to  obstruct  the  development  of  popular  enterprise.  But  the  laissez- 
faire  principle  (honin  shugi)  is  apt  to  cause  abuse  in  the  opposite 
direction,  because  as  it  imposes  no  restriction  or  hindrance,  it  is  to  be 
feared  that  juridical  persons  may  spring  up  in  such  excessive  num- 
bers that  they  will  endanger  the  interests  of  the  public.  According 
to  the  principle  of  formation  in  accordance  with  fixed  rules  (junsoku 
shugi),  the  conditions,  procedure,  etc.  for  the  formation  of  juridical 
persons  are  duly  provided  by  -  statute  and  juridical  persons  can  be 

*  What  acts  constitute  "  commercial  transactions  "  are  defined  in  detail  in  the 
Commercial  Code.    "  Transactions  whose  object  is  either  the  acquisition  for  value  ojf 

movables with  the  intention  of  disposing  of  them  for  profit,  or  the  disposal  of 

things  thus  acquired  "  are  counted  among  commercial  transactions  (Art.  263,  No.  1). 

+  Commercial  Code,  Art.  18  provides  "Where  no  company  exists,,  no  word 
indicating  the  existence  of  one  must  be  used  in  the  trade  name „." 
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brought  into  existence  by  simply  observing  these  provisions  and 
without  obtaining  any  special  charter  or  license.  This  latter  system 
is  the  most  satisfactory  of  the  three  we  have  considered,  and  it  is, 
therefore,  now  adopted,  in  principle,  by  the  laws  of  most  civilized 
countries.  But  so  far  as  private  juridical  persons  for  public  benefit 
are  concerned,  the  charter  principle  is  also  followed  to  some  extent, 
and  a  certain  measure  of  necessary  control  is  exercised  by  the  State 
because  such  institutions  exercise  a  considerable  influence  upon  public 
welfare. 

In  order  to  create  an  association  forming  a 
juridical  person,  the  founders  must  first  draw  up 
Articles  of  Association — or  a  "  Constitution  " — (teikwan)  embodying 
fundamental  rules  concerning  the  constitution  and  operations  of  the 
projected  juridical  person :  they  must  contain  the  following  com- 
pulsory matters  (Jiitsuyo-tehi  jiho — that  is,  matters  failing  the  inclu- 
sion of  any  of  which  the  juridical  person  does  not  come  into  existence) 
(Art.  37),  namely  :— 

1.— The  object ;  : 

2. — The  name ; 

3.— The  office(s) ; 

4. — Provisions  relating  to  its  property  (capital)  ; 

5.— Provisions  relating  to  the   appointment  and  dismissal  of 
directors ; 
■  6. — Provisions  relating  to  the  Acquisition  or  loss  of  membership. 

If,  however,  the  founders  desire  to  insert  other  particulars  in  the 
Articles  of  Association,  they  may,  of  course,  do  so.  These  are  called 
"optional  matters"  (nin-i-tehi  jiko).  Articles  of  Association  hem? 
the  "  Constitution  "—so  to  speak— of  an  association,  they  cannot  be 
freely  altered  ;  therefore  it  is  convenient  that  detailed  regulations, 
which  are  likely  to  be  altered  from  time  to  time,  should  not  be 
inserted  in  the  Articles  of  Association,  but  separately  provided  for,  as 
such  regulations  are  not  vitally  essential  to  the  formation  of  a  juridical 
person. 

Art.  34  'F°r  tbe  formation  of  an  association  for  public 

benefit,  however,   the  drawing  up   of  Articles  of 
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Association  is  not  the  only  thing  needed,  but  the  permission  of  the  State 
must  further  be  obtained  (Art.  34).  The  founders  must,  therefore, 
make  an  application  for  such  permission  to  the  competent  authorities 
(that  is,  the  Department  of  State  having  charge  of  the  matter  form- 
ing "the  object  of  the  particular  juridical  person),  accompanied  by  the 
Articles  of  Association  and  various  documents  necessary  for  proving 
matters  relating  to  them  :  such  application  must  be  filed  through  the 
local  governor  having  jurisdiction  over  the  place  of  the  principal 
office  of  the  juridical  person.  The  juridical  person  comes  into 
existence  on  the  day  on  which  the  permission  of  the  competent 
Department  is  obtained.  "  An  association  or  foundation  relating  to 
worship,  religion,  etc.,  of  which  the  object  is  not  profit-making,  can 
only  become  a  juridical  person  when  the  permission  of  the  competent 
authorities  has  been  obtained :  so  long  as  such  permission  is  not 
obtained  it  does  not  exist  as  a  juridical  person  "  {Supreme  Court, 
9th  Feb.,  1907).'' 

The  conditions  for  altering  the  Articles  of 
Association  may  also  be  inserted  in  the  Articles  of 
Association  themselves  ;  but  if  there  be  no  special  provision  therein 
to  the  contrary,  they  can  be  altered  only  with  the  consent  of  at  least 
three-fourths  of  the  total  number  of  members.  In  any  event,  an 
alteration  in  the  Articles  of  Association  can  only  be  made  with  the 
permission  of  the  competent  authorities,  because  the  latter  have  given 
permission  for  the  formation  of  the  juridical  person  on  the  basis  of 
the  original  Articles  of  Association  (Art.  38). 

A  juridical  person  is  an  anomaly  ;  it  has  an  artificial  per- 
sonality conferred  upon  it  by  the  law,  notwithstanding  that  it  has  no 
natural  personality  like  a  human  being.  Besides,  it  affects  the 
public  in  various  ways  when  it  comes  into  existence,  therefore  it  "is 
■  necessary  that  its  existence  and  its  nature  should  be  made  known  to 
the  public.  The  registration  of  juridical  persons  is  an  arrangement 
made  with  this  object  in  view.  In  the  law  of  some  countries, 
registration  is  made  a  condition  for  the  formation  of  a  juridical  per- 
son, while  such  is  not  the  case  in  others,  of  which  Japan  is  one  j 
for,  according  to  the  Japanese  Civil  Code,  a  juridical  person;. (for 
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public  benefit)  comes  into  existence  immediately  upon  its  formation 
being  permitted  by  the  competent  authorities;  but 

Aft   &i   2 

''      ''        in  order  that  its  existence  may  be  set  up  against 

third  persons,  it  must  be  registered  at  the  place  of  its  principal  office 

(Art.  45,  2).     In  this  manner,  the  law  endeavours  to  give  effect  to 

the  intention  of  the  parties  as  far  as  possible,  while  at  the  same  time 

the  interests  of  the  public  are  sufficiently  safeguarded.     Kegistration 

must  be  made  at  the  place  of  each  office  within  two 

weeks  from  the  day  of  formation  (Art.  45,  1) — or 

from  the  day  on  which  the  document  of  permission 
Art  47 

has  been  obtained  as  regards  particulars  respecting 

which  the  permission  of  the  authorities  is  required 

(Ait.  47) — ,  the  particulars  to  be  registered  being 

as  follows  (Art.  46,  1)  : — 

1. — The  object ; 

2. — The  name ; 

3.— The  office(s) ; 

4. — The  date  of  permission  for  creation ; 

5. — If  the  period  of  duration  is  fixed,  such  period ; 

6. — The  total  amount  of  property  (capital)  ; 

7. — If  the  method  of  supplying  (contributing)  property  (capital) 
is  fixed,  such  method  ; 

8. — The  names  and  domiciles  of  the  directors. 

A  t  46  2  IP  the  eVent  °f  any  alteration  taking  place  in 

these  particulars,'  it  must  also  be  registered  within 
one  week  from  the  date  of  alteration — or  from  the  day  on  which  the 
Art  47         document   0f   permission    has    been    obtained    as 
regards  particulars  respecting  which  the  permission 
of  the  authorities  is  required  (Art.  47)— ;  so  long  as  it  is  not  register- 
Art  46  2       ed  SUCb  alteration  cannot  be  setup  against  third 
persons  (Art.  46,  2).     In  the  event  of  the  removal 

Art  48         °f  an  office' tae  facfc  of  rem°val :  must  be  registered 

in  the  old  place  within  one  week  and  in  the  new 

place  registration  must  be  made,  also  within  one  week,  of  all  the 

particulars  to  be  registered  at  the  time  of  formation,  unless  the 
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removal  is  effected  within  the  jurisdiction  of  one  and  the  same 
registry  office,  in  which  case  the  mere  registration  of  removal  wiU 
suffice  (Art.  48). 

At  the  time  of  creation,  an  inventory  of  its 
property  must  be  prepared  and  always  kept  at  its 
office(s)  to  be  revised  within  the  first  three  months  of  each  year — or 
if  a  special  business  term  is  established — at  the  end  of  each  term 
(Art.  51,  1).  An  association  must  also  keep  a  register  of  members 
and  correct  it  each  time  there  is  any  change  in  the  members 
(Art.  51,  2). 

(2)     Organs  of  an  Association. 

_„     .  I.  Dieectoes.     An  association  must  appoint 

.Directors 

one  or  more  directors  (riji)  who  are  its  executive 

organs  (Art.  52,  1).     Internally,  the  directors  have 

Alb  0<w  i  X 

the  power,  and  are  bound  to  manage  and  conduct  all 
affairs  within  the  scope  of  the  object  of  the  association  in  accordance 
with  the  Articles  of  Association  and  orders  from  the  general  meeting. 
If  it  is  necessary  to  have  many  other  employees  for  the  purpose, 
they  (the  directors)  have  authority  to  appoint  and 
dismiss  them  and  exercise  supervision  over  them. 
If  there  are  several  directors  and  they  cannot  agree  as  to  the  man- 
agement of  the  business  of  the  association,  the  question  is,  as  a  rule 
(that  is,  unless  there  be  a  different  provision  in  the  Articles  of  As- 
sociation), decided  by  a  majority  vote  (Art.  52,  2). 

Externally,  the  directors  represent  the  association.     They  are  in 

the  position  of  legal  representatives  as  regards  all  juristic  acts  relating 

to  the  affairs  of  the  association.    Acts  done  by  the  directors  vis-d-vis 

third  persons  take  effect  directly  as  against  the  association — that  is — 

they  are  not  acts  of  the  directors  themselves,  but  constitute  acts  of 

the  association.     The  authority  of  representation  of 

the  directors  is,  as  a  rule,  unlimited — that  is  to 

say,  each  director  has  power  to  act  for  the  association  in  any  and 

every  act  concerning  its  business  (Art.  53).   Though 

his  power  may  be  restricted  by  the  Articles  of  As- 
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sociation  or  by  a  resolution  of  a  general  meeting,  such  restriction  is 
valid  internally  only :  it  cannot  be  set  up  against  third  persons  acting 
in  good  faith  (Art.  54).  The  powers  of  a  director  being  very  wide, 
it  may  sometimes  happen  that  he  cannot  personally 
***"  55  attend  to  all  acts  relating  to  the  business  of  the  as- 
sociation. In  such  a  case,  he  may,  as  a  rule  (that  is,  unless  forbidden 
to  do  so  by  the  Articles  of  [Association  or  a  resolution  of  a  general 
meeting),  appoint  another  person  to  represent  him  in  regard  to 
certain  specified  detached  acts  (Art.  55).  He  may  not,  of  course, 
delegate  the  whole  of  his  power,  for  that  would  virtually  mean  a 
change  of  directors,  nor  may  he  do  so  unrestrictidly  with  part  of 
his  power.  Like  the  acts  of  a  director,  the  acts  of  such  sub-repre 
sentative  also  take  effect  directly  as  against  the  juridical  person. 

m  We  have  already  seen  that  the  manner  in 

Temporary  .,_...,         ,  , 

director :        which  directors  are  appointed  or  dismissed  must  be 

special         specified  in  the  Articles  of  Association.     If,  how- 
representative  everj   a  vacancv   occurs   among   the   directors  by 
reason  of  death,  resignation,  or  any  other  cause,  and  it  is  feared  that 
damage  might  be  caused  to  the  juridical  person  by  the  delay  entailed 
if  such    vacancy  had  to  be  filled   in    the  regular 
manner,  the  Court  must,  on  the  application  of  any 
person  interested    or  a  Public  Procurator,   appoint  a  temporary 
director  (kari-riji)   (Art.   56).     A  director  has  no  power  to  repre- 
sent the  association  in  regard  to  a  matter  in  which 
Art.  57  . 

his  interests  conflict  with  those  of  the  association. 

In  such  a  case  also,  if  there  is  no  other  director  free  to  act,  the  Court 
appoints  a  special  representative  (tokubetsu  dairi-nin) — likewise  on 
the  application  of  any  person  interested  or  a  Public  Procurator — and 
causes  him  to  represent  the  juridical  person  in  so  far  as  such  matter 
is  concerned  (Art.  57). 

II.    Supervisors    (kanji).      The  supervisors 
Supervisors  r 

constitute  the  organ  of  supervision  for  the  associa- 
tion. Wielding  such  extensive  powers  as  the  directors  do,  they  may 
be  tempted  to  do  dishonest  acts,  or  they  may  neglect  their  duties  for 
want  of  sufficient  supervision.     So,  an  association  may  (not  must) 


SUBJECTS  OP  PBIVATE  BIGHTS  31 

appoint  one  or  more  supervisors  by  the  Articles  of 
Association  or  a  resolution  of  a  general  meeting 
(Art.  58),  though  it  is  not  absolutely  necessary  to  do  so,  for  the 
supervisors  are  not  an  indispensable  organ,  while  the  directors  are. 
The  duties  of  a  supervisor  consist  in  (1)  examining  into  the  state  of 
the  property  of  the  juridical  person,  (2)  examining 
into  the  way  in  which  the  business  is  conducted  by 
the  directors,  (3)  reporting  the  facts  to  a  general  meeting  and/or  to 
the  competent,  authorities  if  he  discovers  anything  irregular  or  un- 
satisfactory about  the  state  of  the  property  or  the  conditions  of  the 
affairs,  and  (4)  calling  a  general  meeting,  if  necessary,  for  the  pur- 
pose of  giving  such  report  (Art.  59). 

III.  General  Meetings  (SoJcwai).  The  general 
General  meeting  constitutes  the  organ  of  will  of  the  asso- 
™  ciation.  An  association  being  an  aggregate  of 
persons  who  are  combined  together  for  the  purpose  of  some  common 
undertaking,  it  is  of  course  necessary  that  the  greatest  importance 
should  be  attached  to  the  will  of  all  the  members.  But  as  it  is  im- 
possible to  allow  "  direct  action  "  and  permit  each.member  to  carry 
his  will  into  execution,  or  to  expect  that  all  the  members  will  invari- 
ably agree  in  their  views,  a  general  meeting  is  convened  at  which 
resolutions  are  passed  by  a  majority  vote,  such  resolutions  being 
deemed  the  intention  of  all  the  members  and,  therefore,  the  will  of 
the  association.  So  long  as  they  do  not  contravene  the  provisions  of 
laws  and  ordinances,  or  those  of  the  Articles  of  Association,  resolu- 
tions duly  passed  at  a  general  meeting  are  binding  upon  the  directors 
and  all  other  officers  of  the  association.  The  Articles  of  Association 
themselves  may  also  be  altered  by  a  resolution  of  a  general  meeting 
(subject  to  the  permission  of  the  competent  Depart- 
ment). With  the  exception  of  such  affairs  as  are 
entrusted  to  the  directors  or  other  officers  by  the  Articles  of  Associa- 
tion, all  affairs  of  the  juridical  person  are  decided  upon  by  resolutions 
of  general  meetings  (Art.  63).  All  this,  however,  concerns  the 
internal  relations  of  the  association.  So  far  as  its  external  relations 
are  concerned,  the  directors  act  as  its  organ  of  representation,  as  we 
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have  already  seen,  because  the  general  meeting  is  unfit  to  assume 
such  a  task. 
_    .  ,  General  meetings  may  be  either  (1)  ordinary 

extraordinary   or  (2)  extraordinary.     An  ordinary  general  meet- 
general        ing  {tsujo-sokwai)  is  called   by   the  directors  at 
meetings        least  once  a    year  ^    a    fixed   time   (Art.    60), 
Art.  60         in  order  that  the  directors   and  supervisors  may 
submit  a  report  relative  to  their  duties,  and  other  necessary  matters 
may  be  deliberated   upon.      An   extraordinary    general    meeting 
(rinji-sokwai)   also  is,   as   a  rale,  called  by  the 
.  .     ,  i       directors  whenever  they  deem  it  necessary  to  do  so 
(Art.  61,  1).     We  have  already  seen  that  the  supervisors  may  also, 
under  extraordinary  circumstances,  call  one  in  order  to  give  a  report 
thereto.     Further,   if  a  certain  portion  of  the  members  (at  least 
one-fifth  of  the  total  number)  request  the  directors 
'  "       to  call  a  general  meeting  specifying  the  matter  to 
be  deliberated  upon,  the  latter  are  always  bound  to  do  so  (Art.  61 , 
2).     In  any  event,  a  general  meeting  is  to  be  called  by  giving 
notice  at  least  five,  days  beforehand,  specifying  the  matters  to  be  de- 
liberated upon  at  such  meeting,  and  in  accordance 
with  the  method  specified  in  the  Articles  of  Asso- 
ciation  (Art.  62).     Resolutions  passed  at  a  meeting  called  contrary 
to  such  method  are  void.     At  a  general  meeting,  a  resolution  may, 
as  a  rule  (unless  otherwise  provided  in  the  Articles 
of  Association),  only  be  passed  upon  the  matters 
thus  notified  (Art.  64).     In  this  manner,  the  members  are  allowed 
time  to  think  the  matters  over   at   leisure,  and  are  guarded  against 
being  taken  by  surprise. 

Each   member  is,  as   a  rule  (that  is,  unless 

Art.  65,         otherwise  provided  in  the  Articles  of  Association) 

1  and 3  ....  ,  ,  ,    .  ,  ' 

entitled  to  an  equal  right  of  voting,  and  resolutions 

are  usually  passed  by  a  majority  vote  of  those  present  (Art.  65,  1 

and  3).     Each  member  may  exercise  his  vote  not 

Art.  65,        onjy    wben    personaiiy    present,    but   as    a  rule 

z  and  A         ,     .  .  . i  , 

(unless  otherwise  provided   m  the  Articles  of  As- 
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sociation)  also  in  writing  or  by  proxy  (Art.  65,  2  and  3).     When 
a  resolution  is  to  be  passed  as  regards  relations  between  the  associa- 
tion and  a  member,  such  member  may  indeed 
Art  66 

express  his  views  at  the  meeting  but  he  may  not 

participate  in  the  voting  (Art.  6G). 

(3)    Dissolution  of  an  Association. 

I.   Causes  of  Dissolution.      Unlike    natural 

Causes  of       persons,  juridical    persons   possess    the    potential 
dissolution  ,  ,  ,,  .... 

nature  or   permanently   continuing   m   existence ; 

Art.  68         jjat  an  association  is  dissolved  (Art.  68)  : — 
1. — By  the  happening  of  any  cause  of  dissolution  specified  in 

the  Articles  of  Association  ; 
2. — By  the  completion  or  the  impossibility  of  completion  of  the 

undertaking  which  forms  the  object  of  the  association  ; 
3. — By  bankruptcy  :  if  an  association  is  found  no  longer  able 

to  fulfil  its  obligations,   the  directors  must  forthwith 

make  an  application  for  an  adjudication  of  bank- 
Art  70  2 

ruptcy  (Art.  70,  2),  in  which  case,  as  also  on  the 

application  of  any  creditor  or  even  ex  officio,  such 
association  is  adjudged  bankrupt  (Art.  70, 1). 
4. — By  cancellation  of  the  permission  for  creation  :  if  an  as- 
sociation has  done  anything  beyond  the  scope  of  its 
'  object  (ultra  vires)  or  contravened  the  conditions 
under  which  the  permission  for  its  creation  has  been 
granted,  or  otherwise  done  anything  injurious  to  public 
welfare,  the  competent  Department  has  power  to  inflict 
this  penalty — the  last  resort  in  the  exercise  of  its 
power  of  supervision  over  an  association  (Art.  71) ; 
5. — By  failure  of  members :  as  to  the  relation  between  the 
decrease  in   membership   and  the  termination  of  the 
association,  this  is  a  point  in  respect  to  which  legislative 
precedents  and  theories  differ  very  widely  ;  but  accord- 
ing to    the     Japanese    Civil    Code,    which    consults 
expediency  instead  of  adhering    to    mere  theoretical 
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considerations,  one  member  is  the  minimum  membership 
with  which  an  association  can  continue  in  existence,  and 
when  there  is  no  longer  even  a  single  member  the 
association  terminates ; 
6. — By  resolution  of  a  general  meeting :  an  association  being 
formed  by  the  agreement  p£  the  members,  it  may  of 
course  be  dissolved  also  by  the  agreement  of  the  mem- 
bers. But  to  insist  on  the  assent  of  all  the  members 
would  often  entail  difficulty- and  inconvenience,  while  at 
the  same  time  it  would  be  unfair  to  the  minority  to  allow 
it  to  be  dissolved  by  the  ordinary  method  of  passing 
resolutions  even  in  the  teeth  of  an  important 
Art.  69  minority.  A  resolution  of  dissolution  may,  there- 
fore, be  passed  only  with  the  consent  of  at  least  three- 
fourths  of  the  total  number  of  members  (Art.  69). 

II.  Liquidation  (Seisan).     Involved  as  it  is 
iqm  a  on     jn  varjous  complicated  legal  relations,  the  dissolution 
of  an  association  gives  rise  to  openings  for  a  great  deal  of  abuse  and 
malpractice.     So,  while  the  affairs  of  an  association  are  placed  under 
the  supervision  of  the  competent  authorities  (see  p.  20),  the  dissolu- 
tion and  liquidation  thereof  is   placed  under  the 
Art.  82 

supervision  of  the  Court  which  may  at  any  time 

make  necessary  inspections  for  the  purpose  (Art.  82),'  and  "  liqui- 
dators "  (seisa?i-nin)  are  caused  faithfully  and-  promptly  to  attend  to 
all  matters  relating  to  the  settlement  and  disposition  of  the  relations 
in  which  the  dissolved  association  is  involved.  An  association  ought, 
strictly  speaking,  to  lose  its  personality  and  cease  to 
exist  as  a  juridical  person  immediately  upon  the 
happening  of  the  cause  of  dissolution,  but  as  this  would  be  incon- 
venient for  the  purpose  of  liquidation,  a  dissolved  association  is,  by  a 
legal  fiction,  deemed  to  continue  in  existence  in  so  far  as  is  necessary 
within  the  scope  of  and  for  the  purpose  of  liquidation  (Art.  73). 

As  a  rule,  the  directors  act;  as  liquidators,  but 

other  persons   may  be    appointed  liquidators  by 

the  Articles  of  Association  or  by  a  resolution  of  ,a  general  meeting 
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(Art.  74).    The  Court — which  supervises  the  liquidation — may,  not 

only  appoint  liquidators  when  there  is  no  person  to 

^"      '"         be  a  liquidator,  or  when  a  liquidator  is  wanting  and 

damage  is  apprehended  in  consequence  (Art.  75),  but  (if  there  is  a 
serious  cause)  even  dismiss  a  liquidator  already  in 
office  (Art.  76).    Before  entering  upon  the  work 

of  liquidation,  the  liquidators  must,  within  one  week  from  the  day  of 

the  dissolution  of  the  association,  register  their  names  and  domiciles 
as  well  as  the  cause  and  date  of  the  dissolution  and 

lyf     ■7't 

also  notify  the  competent  authorities  of  the  same  ; 
but  in  the  case  of  a  liquidator  who  has  entered  upon  his  duties  in  the 
course  of  liquidation  (to  take  the  place  of  another  liquidator),  it 
suffices  to  register  his  name  and  domicile  and  also  notify  the  com- 
petent authorities  of  the  same  (Art.  77).     On  the 
""** "  completion  of  the  liquidation  also,   the  liquidators 

must  notify  the  competent  authorities  (from  which  the  permission 
for  the  creation  of  the  juridical  person  was  obtained)  of  the  fact 
(Art.  83). 

The  principal  duties  of  liquidators  consist  in 
(1)  winding  up  all  pending  business,  (2)  collecting 
claims  and  performing  liabilities,  and  (3)  delivering  the  remaining 
assets  (if  any)  to  the  person(s)  to  whom  they  are  due,  and  they  have 
the  power  to  do  all  acts  necessary  for  the  performance  of  such  duties 
(Art.  78).     In  short,  the  liquidators  have  the  same  authority  as  the 

directors — that   is — in   so  far  as  liquidation  affairs 
Art  79 

are  concerned.     As  the  liquidators  cannot  be  sure 

that  they  are  acquainted  with  all  the  debts  and  liabilities  of  the 
juridical  person,  and  the  want  of  this  knowledge  would  necessarily 
cause  a  delay  in  the  completion  of  the  liquidation,  they  must,  within 
a  fixed  period  (that  is,  within  two  months  of  taking  up  their  duties) 
notify  both  by  public  notification  (  at  least  three  public  advertise- 
ments in  newspapers,  etc.  in  the  course  of  the  said  period)  and  by 
private  notification  (one  notification  to  each  known  creditor)  desiring 
them  to  present  ,their  claims  within  a  stated  period  (which  must  not 
be  less  than  two  months) ;  and  further  adding  (in  so  far  as  the  public 
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advertisements  are  concerned,  for  the  claims  of  the  known  creditors 
cannot  be  so  excluded)  that  if  they  should  fail  to  do  so  within  the 
-period  fixed,  their  claims  will  be  excluded  from  the  liquidation  (Art. 
79).  "The  period  fixed  by  the  liquidators  and  notified  to  the 
creditors  as  the  one  within  which  they  are  desired  to  present  their 
claims  may  not  be  subsequently  extended  or  reduced  at  the  discretion 
of  the  liquidators  "  (Osaka  Appeal  Court,  16th  April,  1910).  "  This 
article  merely  forbids  the  liquidators  to  make  voluntary  payment  to 
the  creditors  of  the  juridical  person  within  the  period  in  question,  and 
it  is  not  intended  to  debar  creditors  from  levying  execution  against 
the  liquidators,  and  so  they  (the  creditors)  may  assert  their  claims 
against  the  liquidators  even  during  the  said  period  "  (Ditto,  28th 
December,  1903).  "  The  liquidators  may  not  make  any  payment  to 
creditors  within  the  period  in  question,  but  subsequent  to  the  expira- 
tion thereof,  this  article  does  not  apply,  and  the  liquidators  may  not 
refuse  payment"  (Tokyo  District  Court,  27th  March,  1909). 
"  There  is  no  legal  provision  as  to  the  manner  in  which  a  creditor 
must  present  his  claim  to  the  liquidators  ;  and  so  it  will  suffice  if  he 
makes  known  to  them  his  claim  against  the  association  in  any  man- 
ner whatsoever  "  (Osaka  Appeal  Court,  28th  Dec. ,  1903).  While  the 
liquidators  must  exclude  all  unknown  claims  which 
have  noi  been  presented  within  the  period  fixed, 
and  push  on  the  work  of  liquidation,  even  a  creditor  who  has  not 
presented  his  claim  in  time  may  yet  demand  payment  so  long  as  the 
balance  after  the  other  creditors  have  been  paid  is  not  yet  delivered 
to  the  person(s)  to  whom  it  is  due  (Art.  80). 

.  As  to  the  question  of  to  whom  the  remaining 

assets  revert,  the  following  ranks  are  is  legally  fixed 
so  that  they  may  be  disposed  of  as  agreeably  to  the  object  of  the 
association  as  possible  (Art.  72)  : — 

1. — The  assets  go  to  the  person(s)  designated  in  the  Articles  of 
Association ; 

2. — If  there  is  no  such  designation  in  the  Articles  of  Association, 
the  assets  may  be  disposed  of  for  an  object  similar  to 
that  of  the  association  (Application  of  the  doctrine  of 
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cy  pres)  in  pursuance  of  a  resolution  of  a  general  meeting 
held  before  the  dissolution,  and   with  the  permission  of 
the  competent  authorities ; 
3. — If  the  property  is  not  disposed  of  in  either  of  the  ways 
above-mentioned,  .it  then  accrues  to  the  State  (National 
Treasury). 
What  has  so  far  been  said  applies  to  the  liquidation  of  an  as- 
sociation dissolved  otherwise  than  by  bankruptcy.     When  it  has  been 
dissolved  by  bankruptcy,  the   liquidation  is  effected  in  accordance 
with  the  more  elaborate  provisions  of  the  Bank- 
Art.  81,         ruptcy  Law.     Even  when  an  association  has  been 
dissolved   otherwise   than  by  bankruptcy,  if  the 
liquidators  find  in  the  course  of  liquidation  that  the  property  of  the 
juridical  person  is  insufficient  for  the   complete   performance  of  its 
liabilities,  they  must   forthwith   apply  for  an  adjudication  of  bank- 
ruptcy, give  public  notice  of  the  fact  of  their  having  made  such 
application,  and  deliver  the  affairs  in  liquidation  to  the  bankruptcy 
administrator.     Their  duties   then  terminate   (Art.  81,  1  and  2). 
The  bankruptcy  administrator  may  then  recover 
the  monies    which   have    already    been   paid    to 
creditors  or  to  the  person(s)  to  whom  the  remaining  assets  (if  any) 
are  destined  to  go  (Art.  81,  3). 

(4)    Penal  Provisions. 

In  the  event  of  the  directors,  supervisors  or 
Penal  liquidators   acting   in    contravention  of  the  above 

provisions,  their  acts  may  be  void,  or  they  may  be 
required  to  pay  damages  to  the  juridical  person  or  to  third  persons  : 
but  in  view  of  the  degree  to  which  the  doings  of  a  juridical  person 
affect  the  public  interests,  a  further  penalty  is  provided  in  the  form 
of  a  fine,  in  order,  as  it  is  hoped,  to  induce  them  to  attend  to  their 
duties  all  the  more  faithfully,  though  it  is  to  be  doubted  whether  the 
amount  of  the  punishment  is  altogether  adequate  for  the  purpose  of 
effecting  the  object  in  view.* 

*  In  this   connection,   it  may  be  added  that  the    penal  provisions  of  the 
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Directors,  supervisors  or  liquidators  of  a  juri- 

Art"  84  dical  person  are  liable  to  a  fine  of  from  Yen  5  to 
Yen  200  (Art.  84)  :— 

1. if  they  (directors  or  liquidators)  have  failed  to  make  any 

registration  required  by  the  provisions  above  discussed  ; 

2. — If  they  (directors  or  liquidators)  have  failed  to  draw  up  an 
inventory  from  time  to  time  and  keep  the  same  in  the 
offices  or  to  keep  a  register  of  members  and  correct  it 
whenever  necessary  as  required  by  Art.  51,  or  have 
made  false  statements  in  the  inventory  or  in  the  register 
of  members ; 

3. — If  they  (directors  or  liquidators)  have  obstructed  the  in- 
spection by  the  competent  authorities  under  Art.  67 
(while  the  concern  is  in  full  existence)  or  the  inspection 
by  the  Court  under  Art.  82  (while  it  is  in  liquidation) ; 

4. — If  they  (directors,  supervisors  or  liquidators)  have  made 
false  statements  to  the  authorities  or  to  a  general  meeting 
or  concealed  facts  from  them  ; 

5. — If  they  (directors  or  liquidators)  have  neglected  to  apply 
for  an  adjudication  of  bankruptcy  contrary  to  Art.  70  or 
Art.  81  (that  is,  notwithstanding  that  it  has  been  found 
that  the  concern  is  unable  to  fulfil  its  obligations  either 
when  in  full  existence  or  while  in  liquidation)  ; 

6. — If  they  (liquidators)  have  neglected  to  give  the  public 
notices  specified  in  Art.  79  (the  public  notices  calling 
upon  the  creditors  to  send  in  their  claims  under  pain  of 
such  claims  being  excluded  from  the  liquidation)  or  the 
public  notice  specified  in  Art.  81  (the  public  notice  of 
the  fact  of  their  having  applied  for  an  adjudication  of 
bankruptcy.) 

"  In  case  the  duty  to  make  registrations  has  been  neglected,  if 

Commercial  Code  as  amended  in  1911  are  far  more  rigorous,  offending  directors,  etc. 
of  a  company  being  liable  to  penal  servitude  or  imprisonment  for  not  more  than 
one  year  or  a  fine  of  not  more  than  Yen  1,000. 


SUBJECTS  OP  PEIVATE  EIGHTS  39 

there  are  two  or  more  directors,  the  question  of  on  whom  the 
penalty  ought  to  be  imposed  must  be  determined  after  considering 
which  of  them  is  (are)  to  perform  the  said  duty  in  accordance  with 
the  law  or  the  Articles  of  Association  "  (Supreme  Court,  4th  June, 
1902). 

Sub-section  3. 
Foundations  forming  Juridical  Persons  (Zaidan-Hojin). 

Foundations  What  has  been  said  above  respecting  associa- 

contrasted  with  ti0Ils  forming  juridical  persons  applies  mutatis 
associations  mutandis  to  foundations  forming  juridical  persons. 
But  owing  to  the  fundamental  difference  existing  between  associa- 
tions and  foundations — in  that  while  the  former  are  aggregates  of 
persons,  the  latter  are  aggregates  of  property  and,  therefore,  have  no 
members^ — the  provisions  relating  to  the  one  must  necessarily  differ 
somewhat  from  those  relating  to  the  other.  The  following  are  the 
more  important  of  such  differences. 

A  foundation  forming  a  juridical  person  (zaidan-hojin)  being 
invariably  a  juridical  person  for  public  benefit,  as  already  mentioned, 
the  permission  of  the  competent  authorities  must  always  be  obtained 
for  its  formation.     The  fundamental  rules  governing  a  foundation — 
rules  which   answer   to    those   embodied    in   the- 
Actor         Articles  of  Association  in  the, case  of  an  association 
— are  determined  by  an  Act  of  Endowment  (Jcifu. 
koi).    An  Act  of  Endowment  is  a  unilateral  expression  of  intention 
by  which  the  founder  donates  certain  property  for  the  promotion  of 
public  welfare ;  and  the  fundamental  rules  concerning  the  constitu- 
tion and  activities  of  the  juridical  person  are,  by  its  means,  fixed 
once  and  for  all,  so  that  the  intention  of  the  founder  may  be 
permanently  respected  and  acted  on. 

Like  Articles  of  Association,  an  Act  of  Endow- 
Art  39 

ment  must  also  be  reduced  to  writing  and  contain 

the  following  particulars  (Art.  39)  : — 
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1. — The  object ; 

2. — The  name  ; 

3.— The  office(s) ; 

4. — Provisions  relating  to  its  property  (capital)  ; 

5. — Provisions  relating  to  the  appointment  and  dismissal  of 
directors. 

There,  being  no  members  in  the  case  of  a 
foundation,  no  provisions  are  needed  in  regard  to 
membership,  nor  are  entries  relating  to  the  name,  offices,  and 
provisions  relating  to  the  appointment  and  dismissal  of  directors, 
absolutely  indispensable.  These  matters  being  comparatively  un- 
important, in  the  event  of  the  founder  dying  before  he  has  had  time 
to  fix  them,  the  Court  is  empowered  to  supply  the  defect  upon  the 
application  of  any  person  interested  or  a  Public  Procurator  (Art. 
40),  as  it  would  be  regrettable  for  the  benevolent  intentions  of  the 
founder  to  be  defeated  owing  to  a  trifling  defect  of  a  formal  nature. 

An  Act  of  Endowment  is  a  unilateral  act 
Art  41 

done  free  of  consideration.     Thus,  in  that  it  is  a 

unilateral  act  and  that  the  party  to  whom  the  property  goes  does 
not  actually  exist  at  the  time  of  the  act,  an  Act  of  Endowment  done 
by  an  act  inter  vivos  (act  taking  effect  during  the  1  fe-time  of  the 
author)  differs  from  a  gift  (donatio) ;  but  it  resembles  it  in  that 
property  is  thereby  disposed  of  without  any  consideration.  There- 
fore, the*  provisions  relating  to  gifts  apply  mutatis  mutandis  to  Acts 
of  Endowments  by  acts  inter  vivos  (Art.  41,  1),  the  result  being 
that  if  it  is  not  done  in  writing,  an  Act  of  Endowment  may  be 
cancelled  by  the  endower,  so  long  as  official  permission  is  not  given 
to  the  formation  of  the  intended  juridical  person,*  for  it  is  provided 

,  .   ..  .       that  the  property  disposed  of  by  an  Act  of  Endow- 
Art.  4«,  l  _ 

ment  done  by  an  act  inter  vivos  vests  in  the 

juridical  person  from  the  time  when  the  ^permission  is  given  to  the 


*  Civil  Code,  Art.  550  provides  that  a  gift  not  in  writing  may  be  revoked  by 
either  party,  with  the  exception  of  that  part  the  performance  of  which  has  beea 
completed. 
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formation  of  tbe  juridical  person  (Art.  42,  1).     Further,  in  that 

.  „       there  is   no  other   party   to  the   act,   an  Act  of 
Art.  4L  2  . 

Endowment  by  Will  also  differs  from  a  legacy,  but 

it  resembles  it   in  that   they   are    both    acts    done    'without    any 

consideration,  and  also  that  they  both  take  effect  simultaneously 

upon  the  death  of  the  testator.     The  provisions  relating  to  legacies, 

therefore,  apply  mutatis  mutandis  to  Acts  of  Endowment  by  Will 

(Art.  41,  2).     Hence  it  follows  that  such  an  Act  of  Endowment 

must  be  done  in  accordance  with  one  of  the  forms  legally  prescribed 

for  Wills,  and  it  may  of  course  be  revoked  by  the  endower  at  any 

time  previous  to  his  death. 

In  the  case  of  a  foundation  also,  one  or  more 

Organs  of       directors  must  be  appointed  for  the  management  of 
a  foundation     .,      „.  .         ,  .     .,  ...  , 

its  affairs  and  for  its  representation ;  and  a  provision 

may  also  be  made  in  the  Act  of  Endowment  for  the  appointment  of 
one  or  more  supervisors  as  an  organ  of  supervision.  There  being  no 
members  in  a  foundation,  however,  there  is  no  general  meeting. 
Though  a  number  of  persons  concerned  in  a  foundation  may  meet 
from  time  to  time,  their  meetings  are  not  general  meetings,  and,  in 
consequence,  the  provisions  relating  to  general  meetings  are  not 
applicable  to  such  meetings.  The  authority  of  the  directors  being 
restricted  by  no  general  meeting  (it  is  restricted  only  by  the  Act  of 
Endowment),  their  powers  are,  as  a  rule,  more  extensive  than  those 
of  the  directors  of  an  association  ;  so  abuses  are  liable  to  arise  unless 
proper  measures  be  taken  (in  the  Act  of  Endowment)  for  their 
control  and  supervision. 

A  foundation  is  dissolved  for  the  same  causes 
Dissolution  of    ^  an  associati0n  except  that,  as  it  has  no  members, 
it  is  never  dissolved  by  the  failure  of  members  or 
by  a  resolution  of  a  general  meeting.     As  to  the 
remaining  assets,  after  the  completion  of  the  liqui- 
dation, they  are  disposed  of  (1)  according  to  the  method  specified  in 
the  Act  of  Endowment,  or  (2),  if  there  be  no  such  provision  in  the 
Act  of  Endowment,  by  the  directors  for  an  object  similar  to  that  of 
the  foundation  with  the  permission  of  the  competent  authorities,  but 
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(3),  if  they  cannot  be  disposed  of  in  either  of  the  ways  above- 
mentioned,  they  accrue  to  the  National  Treasury  (Art.  72). 

In  view  of  the  fact  that  even  an  association 
Association  mxiBt  be  provided  with  more  or  less  property,  and 
or  toun  a  ion  ^j  &  founaation  may  also  sometimes  be  establish- 
ed by  a  number  of  endowers,  when  a  number  of  persons  are  about 
to  constitute  a  juridical  person  with  some  property  the  question  is 
often  asked  whether  it  will  be  more  advisable  to  organize  it  as  an 
association  or  a  foundation  ?  This'  question  is  decided  by  the  way  in 
which  another  question  is  to  be  answered,  namely,  whether  the 
intention  of  the  founders  is  to  be  fixed  once  and  for  all  ?  As  an 
association  is  furnished  with  an  organ  of  will  in  its  general  meeting, 
the  intention  with  which  it  was  orjginally  formed  may  be  modified 
by  means  of  this  organ,  and  this  offers  facilities  for  adopting 
expedient  measures  according  to  the  varying  conditions  of  the  world  ; 
but  on  the  other  hand  it  is  to  be  feared  that  in  this  manner  the 
original  intention  of  the  founders  may  come  to  be  wholly  ignored 
and  lost  sight  of.  A  foundation,  however,  having  no  such  organ, 
the  intention  of  the  founders  bids  fair  to  be  permanently  adhered  to ; 
but  it  should  be  noted  that  this  advantage  is  neutralized  by  the 
drawback  that  unless  proper  provisions  be  made  in  the  Act  of 
Endowment,  the  operations  of  the  establishment  will  be  hampered 
and  its  utility  lessened  through  its  inability  to  keep  pace  with  the 
ever  changing  state  of  affairs,  and  it  will  also  be  hard  to  check  the 
arbitrary  proceedings  of  the  directors. 

Subsection  4. 
Capacity  of  a  Juridical  Person. 

Personality  ^  *°  *^e  ^ouri^ation  °f  *ne  personality  of  a 

of  juridical     juridical  person,  various  theories  exist,   but   these 

persons         may  be  generally  classified  into  : 

(1)     The  theory  to  the  effect  that  the  personality  of  a  juridical 

person  is  conferred  by  a   legal    fiction    (•'  legal    fiction "    theory) 

mostly  prevails    among    French   jurists.     Strictly   speaking,    per- 
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sonality  belongs  exclusively  to  natural  persons,  but  the  law  being 

practically  omnipotent,  it  may  confer  a  personality  upon  certain 

things  (other  than  human  beings)  so  that  they  are  regarded  as 

persons  in  the  eyes  of  the  law,  even  as  scarecrows  appear  to  be 

human  bodies  in  the  eyes  of  crows  ;  and  they  are  enabled  to  possess 

rights  and  bear  liabilities  on  an  equal  fooling  with  persons  composed 

of  real  flesh  and  blood.     This  is  why  it  is  provided 
Art*  (So  , 

that,  juridical  persons  can  only  come  into  existence 

in  accordance  with  the  provisions  of  this  Law  or  of  cither  Laws 

(Art.  33). 

(2)  The  theory  according  to  which  the  personality  of  a  juridical 
person  is  not  created  by  a  legal  fiction,  but  exists  by  itself  really  and 
actually  ("  actual  existence  "  theory).  The  essence  of  personality  is 
the  will.  Natural  persons  have  a  personality  because  they  have  a 
will.  Juridical  persons  have  also  a  will,  inasmuch  as  associations 
are  provided  with  a  special  organ  of  will  in  their  general  meetings, 
and  even  in  the  case  of  foundations  the  will  of  the  founders  passes 
to,  and  becomes  the  will  of,  the  juridical  persons — just  as  the 
directors  and  other  officers  constitute  members  of  the  body  of 
juridical  persons  in  the  same  manner  as  the  hands  and  feet  of 
natural  persons.     This  is  the  view  of  the  majority  of  German  jurists. 

It  may  be  questioned,  however,  whether  the  existence  of  the  will 
is  essential  to  personality,  as  contended  by  the  "  actual  existence  " 
theory.  There  can  be  no  doubt  that  infants,  lunatics,  idiots  and 
such-like  human  creatures  are  also  "  persons,"  even  though  they  are 
possessed  of  no  will.  In  this  respect,  the  "  actual  existence  "  theory 
seems  to  be  unsound  in  its  very  premise.  Besides,  the  so-called 
"  will "  of  a  juridical  person  is  really  the  will  of  the  natural  persons 
who  are  the  members  or  founders  thereof;  On  the  other  hand, 
granted  that  the  law  is  all-powerful,  as  is  contended  by  those' 
upholding  the  "  legal  fiction  "  theory,  it  does  not — indeed  cannot — 
confer  a  personality  on  anything  and  everything.  In  order  that  a 
personality  may  be  legally  conferred  on  things,  they  must  have  a 
reasonable  basis  for  it — that  is  to  say,  they  must  be  things  which, 
under  certain  arrangements,  are  possessed  of  power  sufficient  to  do 
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active  work  side  by  side  with  natural  persons.  Aggregates  of 
natural  persons  and  of  property  are  possessed  of  such  power — that 
is,  there  is  that  in  them  on  the  basis  of  which  a  personality  may  be 
conferred  upon  them.  Such  basis  is,  indeed,' in  actual  existence,  but 
it  is  the  law  that  builds  or  creates  a  personality  on  that  basis. 

_,  .  The  extent  of  the  capacity  for  rights  of  a 

capacity  juridical  person  is  not  identical  with  that  of  the 
juridical  capacity  for  rights  of  a  natural  person.  Owing  to 
persons  the  very  fact  that  they  are  possessed  of  a  physical 
body,  natural  persons  possess  and  bear  rights  and  duties  which  are 
peculiar  to  themselves,  such  being  rights  relating  to  life,  person  and 
freedom  and  other  rights  based  on  relationship.  It  is  obvious  that 
juridical  persons  can  possess  no  such  rights.  In  other  respects  also, 
there  is  some  difference  between  a  legal  system  based  on  the  "  legal 
fiction  "  theory  and  another  based  on  the  "  actual  existence  "  theory. 
As  might  naturally  be  expected,  the  former  aims  at  circumscribing 
the  rights  of  juridical  persons  within  the  narrowest  possible  limits 
and  confining  them  to  those  specially  and  expressly  recognized  by 
the  law  ;  while  the  latter  aims  at  enabling  juridical  persons  to  enjoy 
rights  in  general  with  the  sole  exception  of  those  which  are  expressly 
denied  them  by  the  law. 

Juridical  persons  being  certain  things  in  actual 
^i ..  _«  existence  upon  which  a  personality  has  been  confer- 
red by  the  law  for  certain  objects,  they  should  possess  rights  and  bear 
liabilities  only  in  so  far  as  is  necessary  for  the  attainment  of  such  ob- 
jects :  they  cannot,  as  a  rule,  enter  into  any  other  legal  relation  what- 
ever (Art.  43),  therefore  the  legal  relations  into  which  juridical  persons 
can  enter  must  mainly  be  those  relating  to  property.  But  the  rights 
which  it  is  necessary — either  directly  or  indirectly — for  juridical 
•persons  to  possess  for  the  carrying  on  of  the  businesses  forming  their 
objects  are  not  necessarily  confined  to  pecuniary  ones.  They  may 
thus  enjoy  rights  relating  to  name,  reputation  and  credit,  In  ad- 
dition to  these  rights  under  private  law,  they  may,  within  the  scope  of 
their  objects,  enjoy  even  rights  under  public  law,  such  as  rights  of 
action,  electoral  rights,  and  so  on.     "  A  juridical  person  having  no 
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personality  outside  of  its  objects,  according  to  Art.  43  of  the  Civil 
Code,  acts  done  by  the  managing  partners  of  a  partnership  outside 
the  scope  of  the  object  of  the  partnership  are  not  affairs  of  the  part- 
nership even  though  they  have  been  done  in  its  name  ;  therefore  the 
acts  do  not  take  effect  as  against  the  partnership  "  (Supreme  Court, 
29th  Jan.,  1903). 

.  As  to  the   time   at  which  a  juridical  person 

and  end  of      begins   an^   ceases   to  enjoy  rights,  on  the  whole 
capacity  for     what  has  been  said  in  regard  to  natural  persons  on 
rights  of  a      the  same  subject  equally  applies.     But  it  has  been 
juridical        already  mentioned  that  even  after  its  dissolution  a 
juridical  person  is  exceptionally  considered  as  con- 
tinuing in  existence  in  so  far  as  the  liquidation  is  concerned.     And 
the  question  arises  as  to  whether  there  is  any  case  where  a  juridical 
person  begins  to  hold  a  right  before  it   has  been  formed  ?     In  the 
case  of  an  association  there  is  usually  a  body  of  promoters  with  some 
property  at  their  disposal,  but  such  body  has  no  personality,  so  that 
the  property  is  merely  the  joint  property  of  the  individual  promoters 
of  whom  that  body  is  constituted,  though  it  is  sometimes  deposited 
with  a  bank  in  the  name  of  one  of  them  ;  it  passes  to  the  associa- 
tion only  after  it  has  been  formed  as  a  juridical  person.     In  the  case 
of  a  foundation  also,  it  is,  strictly  speaking,  impossible  that  the  pro- 
perty donated  should  pass  to  the  juridical  person  before  it  has  been 
formed    and   come,  into  existence.     If,  however,  an  Act  of  En- 
dowment is  done  by  will,  as  is  sometimes  the  case, 
Art  42  2 

an  application  for  permission  to  form  the  juridical 

person  is  only  made  after  the  death  of  the  endower,  and  if  the 
property  is  to  vest  in  the  heir  during  the  interval  between  the  death 
of  the  endower  and  the  formation  of  the  juridical  person,  difficulty 
will  arise  relative  to  the  fruits  borne  by  the  property  meanwhile  ;  and 
the  heir  may  also  neglect  to  adopt  prompt  measures  with  a  view  to 
the  formation  of  the  intended  juridical  person,  or  even  fritter  away 
the  property  on  his  own  account.  In  deference  to  the  intention  of  the 
endower,  therefore,  and  also  for  the  sake  of  expediency,  the  property 
is  deemed  to  vest  in  the  juridical  person,  when  formed,  as  from  the 
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time  when  the  idll  took  effect— that  is,  when  the  testator  died  (Art. 
42,  .2)  —  an  arrangement  which  closely  resembles  provisions  by 
which  certain  rights  are  recognized  in  favour  of  a  child  en  ventre  sa 

mere. 

Has  a  juridical  person  capacity  for  action  ?    In 

persons '        order  to  do  juristic  acts,  one  must  be  possessed  of 
capacity  for     will-power.     Though  there  are  some  among  those 
action  upholding  the   "actual    existence"   theory,    who 

affirm  that  juridical,  just  like  natural,  persons  also  possess  a  will  and 
the  acts  of  the  directors  and  other  officers  being  equivalent  to  those 
of  the  hands  and  feet  of  a  natural  person,  their  acts  are,  after  all, 
the  acts  of  the  juridical  person ;  yet  we  have  already  seen  that  this 
view  is  untenable.  In  short,  juridical  persons  have  no  will,  and 
therefore  they  can  do  no  acts.  The  directors  and  other  repre- 
sentatives must  do  acts  on  behalf  of  the  juridical  person  in  the  same 
manner  as  the  legal  representative  of  a  minor  or  an  incompetent 
person. 

A  juridical  person  having  no  capacity  for  action, 
Liability  for  as  explained  above,  it  cannot  do  "  unlawful  acts  " 
(torts)  ;  but  if  this  principle  was  absolutely  acted  on, 
it  would  involve  great  evils,  inasmuch  as,  though  the  injured  parties 
might  then  sue  the  directors  or  other  representatives  (who  might 
happen  to  be  persons  of  limited  means)  they  could  not  attack  the 
juridical  percoii  itself,  even  though  it  might  be  possessed  of  great 
wealth.  This  would  tend  to  make  people  nervous  about  dealing 
with  representatives  of  juridical  persons,  and  ultimately  undermine 
and  discredit  the  legal   arrangement  for  juridical  persons.     The 

legislative  tendency  in  .recent  times  is,  therefore, 
Art  44  1 

for  the  sake  of  expediency  to  recognize  the  civil 

liability  of  juridical  persons.     In  Japanese  law,  however,  a  juridical 

person  is  only  liable  for  damage  done  to  others  by  the  directors  or 

other  representatives  (temporary  directors,*  special  representatives/)- 

persons  authorized  by  directors  to  act  as  representatives  in  respect  to 

*  See  Art.  56.        t  See  Art.  57. 
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certain  specified  matters  according  to  Art.  55)  and  that  in.  the  per- 
formance of  their  duties  (Art.  44, 1),  and  not  for  unlawful  acts  done 
by  mere  employees  such  as  workmen,  mechanics,  engineers,  engine 
drivers,  etc.  This  means  that  for  damage  done  to  others  by  its  re- 
presentatives, the  juridical  person  is  jointly  and  severally  liable  with 
such  representatives  (who  are  of  course  to  be  held  liable  for  their 
own  acts),  but  this  legal  arrangement  may  be  modified  by  their 
mutual  agreement  so  far  as  the  internal  relations  between  the  juridi- 
cal persons  and  the  representatives  are  concerned.  "  Art.  44,  1  of 
the  Civil  Code  provides  that  when  the  directors  or  other  representa- 
tives have  caused  damage  to  other  persons  in  the  performance  of 
their  duties  ivithin  the  scope  of  the  object  of  the  juridical  person,  the 
juridical  person  is  liable  for  such  damage,  irrespective  of  whether  the  act 
has  been  done  in  bad  faith  or  otherwise."  {Supreme  Court,  22nd  Dec, 
1902).  "  The  provision  in  question  simply  refers  to  the  legal  relation 
between  a  juridical  person  and  a  person  to  whom  damage  has  been 
done  by  its  directors,  etc.  in  the  performance  of  their  duties  :  it  does 
not  refer  to  the  legal  relation  between  the  directors,  etc.  who  have 
done  an  unlawful  act  and  the  injured  party."  {Ditto,  3rd  Oct.,  1906). 
"  Irrespective  of  whether  a  joint-stock  company  should  be  theore- 
tically considered  as  actually  existent,  or  its  existence  deemed 
to  be  based  on  a  legal  fiction,  it  cannot  evade  liability  for  damage 
done  to  others  by  its  directors  in  the  performance  of  their  duties." 
{Ditto). 

For  an  unlawful  act  done  by  the  representa- 
Art  44  2  .  . 

tives   of  a  juridical  person  otherwise  than  in  the 

performance  of  their  duties — that  is,  outside  the  scope  of  the  object 

of  the  juridical  person,  the  juridical  person  is  not  liable  ;  but  from  the 

same  intention  of  maintaining  and  safeguarding  the  general  credit  of 

juridical  persons,  it  is  provided  that   the  members  and/or  directors 

who  voted  in  favour  of  such  act,  as  well  as   those  directors  or  other 

representatives  who  executed  the  same  even  though  they  did  not  vote 

for  it,  are  jointly  responsible  for  the  damage  caused  by  the  act  (Art. 

44,  2). 
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D     .  j,     ,  A  juridical  person  possessing  no  physical  body 

juridical  person  has  no  domicile  in  fact.  But  as  a  juridical  person 
Art.  50  is  a  personified  entity  in  law,  so  it  may  also 
have  a  domicile  by  virtue  of  a  legal  fiction.  Where,  then,  is  the 
domicile  of  a  juridical  person  ?  The  base  of  operations  of  a  juridical 
person  is  its  office  which  is  established  for  the  carrying  on  of  the 
business  forming  its  object.  Even  though  a  juridical  person  may 
have  more  than  one  office  when  it  does  business  on  an  extensive 
scale,  yet  all  its  operations  must  necessarily  centre  in  one  of  them— 
that  is,  in  its  principal  office.  This  resembles  the  domicile  of  a 
natural  person — that  is,  the  principal  place  whare.be  lives  ; — if  a  juri- 
dical person  has  but  one  office,  that  office,  or  if  it  has  two  or  more 
offices,  the  principal  office,  is  legally  deemed  its  domicile,  and  its 
various  legal  relations  affected  by  the  provisions  relating  to  domiciles 
are  determined  accordingly  (Art.  50). 

Sub-section  5. 
Foreign  Juridical  Persons* 

At  home,  foreign  juridical  persons,  of  course, 

•  Ml        possess  and  bear  those  rights  and  duties  which  are 
persons         recognized   by  the  laws  of  their  respective  home 

countries  ;  but  juridical  persons  being  creatures  of 

Art.  36, 1       A,     ,  ;  ,      ,  , 

the  law,  as  we  have  already  seen,  and,  moreover, 

the  legal  system  of  such  country  governing  juridical  persons  being 
established  for  the  purpose  of  promoting  the  public  welfare  of  that 
particular  country,  it  is,  as  a  rule,  not  necessary  that  their  personal- 
ity should  be  recognized  in  another  country.  But  in  these  days  of 
intimate  international  intercourse,  it  is  impracticable  to  carry  out  this 
theoretical  view  to  the  letter.  (1)  Foreign  States  and  administrative 
divisions  of  foreign  States  and   (2)  foreign  companies  are,  therefore, 

*  "Companies  formed  under  Japanese  law  are  Japanese  companies,  Tfhile 
those  formed  under  foreign  law  are  foreign  companies."  (Resolutions  of  the 
Hosoltwai). 
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exceptionally  recognized  as  public  and  private  juridical  persons  re- 
spectively, the  former  from  the  necessity  of  international  intercourse, 
and  the  latter  for  the  convenience  of  trade  :  with  the  exception  of 
these,  the  existence  of  foreign  juridical  persons  is  not  recognized  in 
Japan  unless  they  be  specially  recognized  by  Law  or  Treaty  (Art. 
36,  1).  But  as  to  what  rights  a  foreign  juridical  person  recognized- 
according  to  the  foregoing  provision  can  hold  and 
enjoy  in  Japan,  no  regard  is  paid  to  the  question  of 
its  position  in  its  home  country,  but  it  can  only  possess  the  same 
private  rights  as  a  Japanese  juridical  person  of  the  same  nature, 
with  the  exception,  however,  of  such  rights  as  are  withheld 
(either  by  law  or  treaty)  from  aliens  in  general,  and  from  aliens 
of  the  same  nationality  as  such  foreign  juridical  person  in  particular 
(Art.  36,  2),  otherwise  the  result  would  be  to  enable  foreign  persons 
to  enjoy  those  rights  which  are  withheld  from  aliens  and  also  from 
aliens  of  the  same  nationality  as  such  foreign  juridical  persons. 

Further,  even  though  a  foreign  juridical  person 
may  already  have  been  registered  in  its  home 
country,  yet  such  registration  does  not  serve  the  purpose  of  public 
notification  in  Japan.  So,  when  a  foreign  juridical  person  has 
established  an  office  in  Japan,  it  is  required  to  make,  within  one  week, 
the  same  registration  as  a  Japanese  juridical  person  under  similar 
circumstances  (see  Art.  45,  3  and  46,  1) ;  registration  must  also  be 
made  within  the  same  period  when  a  foreign  juridical  person  has 
removed  its  office,  or  an  alteration  has  taken  place  in  any  other  fact 
registered  (see  Art.  48  and  Art.  46,  2) ;  but  the  period  for  registration 
(one  week)  is  computed  from  the  time  when  the  notice  thereof  is 
received  in  Japan,  so  far  as  matters  which  have  taken  place  abroad 
are  concerned  (Art.  49, 1).  Should  registration  not  be  made  when 
a  foreign  juridical  person  has  set  up  an  office  in 
Japan  for  the  first  time,  other  persons  may 
refuse  to  recognize  the  existence  of  such  juridical  person  until  it  be 
registered  as  above  at  the  place  of  the  said  office  (Art.  49,  2). 
"  Even  though  a  foreign  company  has  set  up  an  office  in  Japan  for 
the  first  time  and  has  not  yet  obtained  registration,  it  does  not  follow 
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that  the  existence  of  the  company  is  absolutely  unrecognized  by  the 
Japanese  law,  but  only  that  the  existence  of  the  company  cannot  be 
set  up  against  third  persons  who  deny  it ;  therefore  a  third  person 
who  has  recognized  the  personality  of  the  company  and  entered  into 
an  agreement  with  it  cannot  deny  the  existence  of  the  company  as 
against  the  company  "  (Osaka  Appeal  Court,  2nd  June,  1902). 
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CHAPTER  2. 

OBJECTS*  OF  PRIVATE  RIGHTS, 

Objects  of  private  rights  (shiken  no  moJcuteki) 

Objects  of  1  *  ,       •    t       ■  ui.        mu 

private  rights   vary  wlt'1   tbe  nature    of    Private    rights.      The 

vary  with  the    objects  of  real  rights  are  things.     The  objects  of 

nature  of       obligations   are  acts  or  omissions  on   the  part  of 

private  rights    otner  persons,     of  status  rights  under  the  law  of 

relatives  and  the  law  of  succession,  the  objects  are  sometimes  acts  of 

other  persons  and   sometimes  even  the  bodies  (persons)  of  others. 

Of  copyrights,  patent  rights  and  other  similar  rights,  the  objects  are 

certain  acts  on  the  part  of  the  persons  entitled  as  well  as  omissions 

on  the  part  of  others.     It  is,  however,  only  proposed  here  to  discuss 

"  things  "  which  we  have  just  seen  to  be  the  objects  of  real  rights, 

reserving  the  discussion  of  other  objects  of  rights  until  we  shall  come  to 

consider  various  lands  of  private  rights,  because  though  things  are 

primarily  simply  the   objects  of  real  rights,  they  have  also  close 

connections  with  other  rights,  of  which  they  may  sometimes  be 

regarded  as  indirect  objects, — in  short,  they  have  something  to  do 

with  all  classes  of  private  rights. 

TV       co  finpd  Since  the  time  of  the  Roman  law,  things  have 

to  material      been  classified  into  (1)  material  (corporeal)  things 

things  only      {yutai-butsu=res  c&rporales)  and  (2)  immaterial 

(incorporeal)  things  (mutai-butsu = res  incorporates); 

but  in   order  to  avoid   complication,  things    are, 

auder   modern   law,   confined  to  material  things  only   (Art.  85). 

Material  things,  however,  need  not  necessarily  be  visible  things. 

The  air  and  gases  are  invisible,  but,  they  are  nevertheless  material 


*  Used  ia  the  grammatical  sense — that  is,  in  the  sense  of  things  which  are 
governed  by  private  rights. 
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,  things.  On  the  other  hand,  what  can  be  felt  by  our  senses  are  not 
always  and  necessarily  "  things."  Thus,  light,  electricity,  etc.  are 
not  actually  things  but  a  sort  of  power  emanating  from  things. 
"  Art.  85  of  the  Civil  Code  only  defines  the  expression  "  things  "  as 
employed  in  that  Code  :  it  is  not  to  be  understood  as  restricting  the 
meaning  of  the  same  expression  "  things  "  as  employed  in  other 
laws."*  {Supreme  Court,  14th  June,  1906). 

Material  Material  things,  however,  are  not  to  be  regard- 

things  which  ed  as  always  capable  of  being  objects  of  private 
cannot  be  rights,  for  there  are  things  such  as  the  air,  sea, 
objects  of  rights  ocearij  etc.,  which,  in  view  of  their  position,  quan- 
tity, nature,  etc.  cannot  be  absolute  objects  of  private  rights,  while 
there  are  others  of  which  the  free  disposal  is  forbidden  or  restricted 
for  religious,  moral,  political  or  other  considerations,  such  being 
sacred  images,  arms  and  ammunition,  obscene  pictures,  and  so 
on.  These  are  classified  by  jurists  as  "non-negotiable  things" 
(fu-yuzii-butsu)  in  contradistinction  to  "  negotiable  things  "  (yuzu- 
butsu) — things  which  can  be  objects  of  private  rights.  Moreover, 
things  which  do  not  constitute  independent  entities  cannot,  as  a  rule, 
be  objects  of  private  rights  by  themselves.  The  question  of  whether 
a  thing  is  independent  or  merely  a  component  part  of  another  is  one 
which  is  to  be  decided  according  to  common  popular  conception ; 
but  at  the  same  time  modifying  special  provisions  may  be  made  by 
the  law.  For  example,  though  a  field  is  really  part  of  the  ground,  it 
is  considered  as  constituting  a  separate  entity  ;  and  the  plants,  etc. 
growing  thereon  are  not  usually  considered  as  things  distinct  from 
the  ground  but  as  a  part  and  parcel  thereof.  In  certain  cases, 
moreover,  a  number  of  distinct  things  are  comprehensively  deemed 
as  constituting  a  single  whole. 

Things  are  classified  in  various  other  ways.  Of  these  classifica- 
tions, however,  only  those  which  are  useful  for  the  study  of  the 
principles  underlying  the  Civil  Code  will  be  specified  below. 


*  For  example,  Criminal  Code,  Art.  245  provides  that  for  the  purpose  of  theft 
and  robbery,  electricity  is  deemed  a  property  or  thing. 
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1.  Movables  and  immovables.  In  view  of 
movables  an      whether  they  can  be  easily  moved  or  otherwise, 

things  are  classified  into  (1)  movables  (ddsan= res 
mobiles)  and  (2)  immovables  (fu-dosan=res  immobiles).  In  some 
European  countries,  lands  alone  are  considered  as  immovables,  all 
things  which  are  fixed  thereto  being  regarded  as  component  parts 

thereof.  The  Japanese  law,  however,  does  not 
'  act  upon  this  principle,  but  provides  that  lands  and 

the  things  which  are  fixed  thereto  are  severally  immovables  (Art.  86, 
1),  while  all  other  things  are  movables  (Art.  86,  2).  While  it  is  not 
always  easy  to  decide  whether  things  constitute  independent  immova- 
bles fixed  to  land  or  component  parts  of  the  land  (like  water, 
minerals,  etc.  both  above  and  under  ground,  and  water — or  gas-pipes 
laid  below  the  ground),  houses  and  also  standing  trees  may  be 
cited  as  the  most  conspicuous  examples  of  things  fixed  to  land  and 
which  are  legally  deemed  independent  immovables.  Indeed,  stand- 
ing trees  (tachiki)  are  not  always  deemed  independent  immovables, 
but  under  certain  conditions  they  are  deemed  so  (see  Law  No.  22  of 
the  2nd  April,  1909).  "  The  expression  '  things  fixed  to  land  '  in 
the  sense  of  Art.  86,  1  of  the  Civil  Code  is  not  to  be  construed  as 
entirely  and  exclusively  referring  to  such  things  as  cannot  be 
separated  from  the  land  or  removed  elsewhere  unless  their  natural 
condition  be  destroyed."  (Supreme  Court,  27th  Jan.,  1902).  Ships 
are  really  movables,  but  in  many  respects  they  are  treated  in  the 
same  manner  as  immovables,  the  provisions  relating  to  immovables, 
applying  mutatis  mutandis  to  them.  But  movables  and  immova- 
bles are  the  two  classes  into  which'things — that  is,  material  things — 
are  divided  ;  and  they  have  nothing  to  do  with  rights.     Obligations 

to  bearer  (Government  bonds  payable  to  bearer,  for 

instance)  are  in  their  essence  immaterial  rights  and 
not  "  things,"  but  as  such  rights  are  invariably  embodied  in  instru- 
ments the  possession  of  which  is  essential  to  the  exercise  of  the 
rights,  it  appears  as  if  the  instruments  were  themselves  the  rights. 
For  the  sake  of  convenience,  therefore,  such  obligations  are,  by  a 
legal  fiction,  deemed  to  be  movables  (Art.  86)  3).    "  Name-shares 
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cannot  be  regarded   as  movables."     (Tokyo  Appeal  Court,  25th 
March,  1907). 
Divisible  and  ^.  Divisible  and  indivisible  things.     Nothing 

indivisible      is  absolutely  indivisible ;  but  there  are  certain  things 
things  which   cannot    be    divided    without    losing    their 

peculiar  nature  or  materially  lessening  their  value,  as — for  example — 
pictures,  houses,  horses,  etc.  These  are  called  "  indivisible  things  " 
(fu-habun-butsu  =  res  individum),  while  other  things — such  as  rice, 
oil,  etc.—- which  can  be  divided  without  such  .  result  are  "  divisible 
things"  (kabun-butsu  =  res  dividuce).  The  question  of  whether  a 
thing  is  divisible  or  indivisible  is,  of  course,  mainly  determined  by 
the  nature  of  the  thing  itself,  but,  in  some  cases,  the  intention  of  the 
parties  may  decide  the  matter  instead.  Thus,  while  a  sum  of  money 
is  really  divisible,  the  parties  may,  by  special  agreement,  render  it 
indivisible. 

Snecific  and  ^'  Specific  and  non-specific  things.    A  specific 

non-specific      thing  (toJcutei-butsu)  is  a  thing  which  is  specifically 
things  fixed  out  of  the  things  belonging  to  a  certain  class, 

while  a  non-specific  thing  (fu-toJcutei-butsu)  is  one  which  is 
determined  by  class  'and  quantity  only.  In  the  case  of  a  specific 
thing,  therefore,  it  is  not  allowed  in  transactions  to  substitute 
some  other  thing';  but  there  is  no  such  restriction  in  the  case 
of  a  non-specific  thing.  For  this  reason,  specific  and  non-specifiq 
things  are  otherwise  called  "fungible  things"  (daitai-butsu=res 
fungibiles)  and  "non-specific  tbings "  (fu-daitai-butsu  =  res  non 
fungibiles)  respectively.  Whether  a  thing  is  specific  or  non- 
specific is  to  be  determined  in  view  of  the  intention  of  the  parties  ; 
but  at  the  same  time  the  nature  of  the  thing  itself  must  play  an 
important  part  in  deciding  what  the  intention  of  the  parties  was. 
Consumable  *•    Consumable    and    inconsumable    things. 

and  ihconsnma-  This  distinction  is  drawn  in  view  of  the  economic 
Me  things       nature  of  things.     Things— like  wine,  oil,   paper, 
etc. — of  which  the  substance  is  lost  or  which  is  permanently  spoilt 
in  their  ordinary  use,  are  "  consumable  things  "  (shdhi-butsu^qim 
usu'consuvvuntur),  while  other  things  not  so  lost  or  spoilt  are 
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"  non-consumable  things"  (fu-shohirbutsu=quce  usu  non  con- 
sumunter).  The  question  of  whether  a  thing  is  consumable  or 
non-consumable  is  decided  entirely  according  to  its  nature  and  the 
intention  of  the  parties  does  not  enter  into  the  matter. 

Principal  and        ■    ^'    Principal    and  accessory   things.      This 
accessory       distinction  also  is  drawn  in  view  of  the  nature  of 
things  things- — that  is — in  view  of  the  mutual  relation  of 

two  things.  When  a  thing  ("  A  ")  is  attached  to 
another  ("  B  "•)  for  the  latter's  permanent  use,  "  A  " 
is  the  "  accessory  thing  "  (jubutsu  =  res  accessories)  to  "  B  "  which 
latter  is  said  to  be  the  "principal  thing"  (shu-butsu=^respri?icipa- 
les)  to  "  A  ".  Legislative  precedents  differ  as  to  whether  both  things 
should  belong  to  the  same  owner  or  whether  it  is  not  necessary  that 
they  should  do  so,  The  Japanese  law  insists  on  their  both  belonging 
to  the  same  owner  and,  as  a  result,  when  a  principal  thing  is  disposed 
of,  it  is  legally  deemed  that  the  accessory  thing  is  also  disposed  of 
along  with  it  .(Art.  87).  Thus,  when  a  watch  is  sold,  its  chain  is 
also  deemed  sold  with  it  because  the  chain  is  accessory  to  the  watch, 
but  not  so  with  a  seal  (for  example)  which  the  owner  may  have 
attached  to  the  chain,  because  the  seal  is  not  an  accessory  thing  to 
the  watch — that  is,  a  thing  attached  to  the  watch  for  the  permanent 
use  of  the  watch.  "  A  successful  bidder  for  immovables  under  the 
Code  of  Civil  Procedure  and  Public  Auction  Law  acquires  the 
ownership  of  the  accessory  things  to  the  immovables  "  (Resolution 
of  the  HosoJcwai).  "Even  though  things  are  movable  in  their 
nature,  if  they  are  only  calculated  to  serve  useful  purposes  in  connec- 
tion with  other  things  fixed  to  land,  they  cannot  be  regarded  in  the 
same  light  as  movables  in  general,  but  are  to  be  looked  upon  at  least 
as  accessory  things  to  such  things  fixed  to  land — that  ir,  immovables,' ' 
(Supreme  Court,  27th  Jan.,  1902). 

P  '  c"tial  ^*  Principal  things  and  fruits.    This  6!istinc- 

things  and      *i°n  a'so  i8  drawn  in  view  of  the  economic  relation 

fruits  between  two  given  things.     Fruits  (kwajitsu)  may 

be  either  natural  or  legaL    The  produce  reaped  in  the  use  of  a 

thing — including  the    harvest  of  fields,  milk  and  young   yielded 
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by    live    stock,   mineral    products   turned    out   of 
'  mines  and  so  on — are  "  natural  fruits  "  (tennen- 

kwajitsu=fructus  naturales)  (Art.  88,  1),  the  thing  out  of  which 
such  fruits  are  reaped  being  a  "  principal  thing "  (gwan-butsu). 
So  long  as  they  are  not  separated  from  the  principal  thing,  the 
fruits  constitute  a  component  part  of  the  principal  thing,  and  they 
are  not  fit  to  be  the  object  of  a  right  by  themselves,  but  they  become 
an  independent  thing  when  so  separated.  As  to  the  question  of  in 
whom  the  fruits  which  have  become  separated  vest,  this  is  one  to  be 
answered  differently  in  different  cases,  and  will  be  dealt  with  in 
detail  in  the  Books  treating  of  real  rights  and  other  kinds  of  private 
rights  ;  but  the  question  which  presents  itself  in  any  case  is  what  is 
to  be  done  with  the  fruits  when  the  principal  thing  has  been  let, 
sold  or  otherwise  disposed  of — how  they  are  to  be  apportioned 
between  the  predecessor  and  successor  ?     According  to  the  Japanese 

law,  the  fruits  are  to  be  reaped  by  the  person  who 
,  holds  the  right  to  them — that  is,  by  the  lessee, 

buyer,  etc.  of  the  principal-  thing — at  the  time  of  their  separation 
(natural  or  artificial)  from  the  principal  thing  (Art.  89,  1). 

Payments — such  as  rent,  interest,  etc. — which 

are  received  from  others  in  consideration  of  the  use 
which  they  are  permitted  to  make  of  lands,  buildings,  etc  are,  in 
their  economic  nature,  closely  akin  to  natural  fruits.  These  also  are 
therefore  legally  treated  as  fruits,  being  called  "  legal  fruits  "  (hotei- 
kwajitsu=^fructus  civiles)  for  the  sake  of  distinction  (Art.  88,  2). 
"When  the  principal  thing  has  changed  hands,  the  same  principle  as 
a  *^at  w*"cn  governs  the  reaping  of  natural  fruits 

under  similar  circumstances  holds  good  :  the  fruits 
are  deemed  separated  from  the  principal  thing  daily,  and  the 
amounts  to  be  received  by  the  persons  successively  entitled  are 
determined  in  proportion  to  the  number  of  days  during  which  their 
respective  rights  continued  in  existence  (Art.  89,  2).  Thus,  if  a 
house  let  at  a  monthly  rent  of  Yen  90  was  transferred  on  the  20th 
of  a  certain  month  and  the  transferee  received  the  rent  at  the  end  of 
the  month,  the  tranferer  is  entitled  to  demand  Yen  60  out  of  the 


OBJECTS  OF    PRIVATE  RIGHTS  57 

sum.  "  If  there  be  no  special  expression  of  intention  to  the  con- 
trary, interest  is  to  be  calculated  according  to  the  number  of  days 
during  which  the  obligation  was  in  existence  "  (Supreme  Court, 
19th  Dec.,  1905). 


CHAPTEE  3. 
ACQUISITION  AND  LOSS  OF  PEIVATE  EIGHTS. 

Section  1. 

In  Genbeal. 

We  have  so  far  seen  what  are  the  subjects  and  objects  of 
private  rights.  It  is  the  principal  function  of  a  treatise  on  the  Civil 
Code  to  treat  of  the  relations  between  the  subjects  and  objects  of 
private  rights  in  their  various  phases — that  is,  the  acquisition  and 
loss  of,  and  alteration  in,  private  rights.  We  will  explain  in  this 
Chapter  the  meaning  of  these  expressions  and  also  discuss  some 
questions  which  are  common  to  the  majority  of  private  rights. 

The  acquisition  of  a  private  right  (shiken  no 
Acquisition  of  s/m£0&M)  mav  De  brought  about  in  one  of  two 
*  ways,  namely,  either  by  (1)  original  acquisition  or 

(2)  derivative  acquisition.  "  Original  acquisition  "  (genshi  shutoku) 
means  to  acquire  a  right  without  any  reference  to  a  right  of  another 
person — as  by  taking  possession  of  an  ownerless  thing  (res  nuUiens) 
or  having  a  patent  right  newly  granted  and  so  on  ;  while  "  deriva- 
tive acquisition  "  (keiju  shutoku)  denotes  to  acquire  a  right  on  the 
basis  of  a  right  of  another  person.  Derivative  acquisition  may  be 
subdivided  into  (1)  acquisition  by  tradition  (iten-teki  keiju-shutoku) 
which  is  where  the  right  of  the  predecessor  passes,  as  it  is,  to  the 
transferee — as  in  the  case  of  a  sale,  gift,  etc.,  and  (2)  creative 
derivative  acquisition  (sosetsu-teki  keiju-shutoku)  which  is  where 
the  successor  is  enabled  to  acquire  a  right  derived  from,  but  of  a 
different  nature  to,  the  right  of  the  predecessor — as  in  the  case  of  a 
superficies,  for  example.  From  another  point  of  view,  derivative 
acquisition  may  also  be  divided  into  (1)  particular  succession  (tokutei 
shokei)  and  (2)  universal  succession  (hokwatsu  shokei).    "  Particular 
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succession"  refers  to  cases  where  individual  rights  are  severally 
acquired  by  the  successors,  while  "  universal  succession  "  is  where  a 
number  of  rights  (and  duties  also)  included  in  the  property  of  the 
predecessor,  or  a  part  thereof,  pass  to  the  successor  collectively. 

A  private  right  may  be  lost  (shiken  no  so- 

L°S8r°f  htJTate  shiisu)  either  abso^tely  or  relatively.  A  right  is 
absolutely  lost  when  it  is  lost  by  the  person  so  far 
entitled  thereto,  and  at  the  same  time  the  right  itself  is  entirely 
extinguished — as  when  an  obligation  is  extinguished  by  lapse  of 
time  ;  while  a  right  is  relatively  lost  when,  though  it  is  lost  by  the 
person  entitled,  yet  the  right  itself  is  not  terminated  but  passes  to 
another  person — as  in  the  case  of  a  sale,  gift,  eta 

An  alteration  in  a  private  right  (shiken.  no 
Alteration  in  a  y^nko)  occurs  when,  while  the  fundamental  nature 
of  the  right  is  not  destroyed,  an  alteration  takes 
place  in  the  state  of  the  object  of  the  right,  in  other  words,  the 
object  of  the  right  is  changed  in  nature  or,  though  it  be  not  changed 
in  nature,  it  is  increased  or  decreased  in  quantity,  and  yet  such 
change  does  not  go  so  far  as  to  entail  the  termination  of  the  old 
right  and  the  formation  of  a  new  and  different  right  in  its  place. 
An  alteration  in  the  subject  of  a  right  also  is  regarded  by  some 
jurists  as  an  alteration  in  a  right  itself,  but  this  is  really  a  loss  or 
acquisition  of  a  right. 

To  bring  about  the  acquisition  or  loss  of,  or  an 
alteration  in,  a  private  right  is  generally  referred  to 
as  "  producing  a  legal  effect  "  (horitsu-teki  kokwa  wo  shozu).  The 
■production  of  a  legal  effect  is  always  due  to  a  certain  fact.  Such  a 
fact  is  said  to  be  a  "  legal  fact  "  (horitsu-teki  jijitsu)  in  order  that  it 
may  be  distinguished  from  any  other  fact  which  has  nothing  to  do 
with  legal  effect.  And  of  legal  facts,  those  which  cause  the  acquisi- 
tion of  rights  are  specially  referred  to  as  "  titles  "  (kengen).  Legal 
facts  may  be  either  natural  or  artificial.  Of  artificial  facts,  some 
take  legal  effect  because  they  are  in  harmony  with,  while  others  do 
so  because  they  are  in  contravention  of,  the  law.  While  the  details 
of  these  matters  are  reserved  for  the  following  Bqoks  on  various 


60  GENERAL  PROVISIONS 

kinds  of  private  rights,  we  will  here  discuss  those  provisions  which: 
apply  to  a  great  majority  of  private  rights,  namely,  provisions 
relating  to  (1)  juristic  acts  and  (2)  prescription. 

Section  2. 
Juristic  Acts. 

Sub-section  1. 
Meaning  of  the  expression  "  Juristic  Act." 

tvt      "     of  the  ^  "juristic  act  "  (horitsu-koi)  is  an  expression 

expression      °f  intention  which  is  intended  to  produce  an  effect 

"juristic  act"  under  private  law,  and  upon  which  an  appropriate 
effect  is  legally  accordingly  conferred.  Though  the  substance 
(tenor)  of  a  juristic  act  must  necessarily  vary  from  case  to  case,  so 
far  as  its  form  is  concerned,  it  is  always  an  expression  of  intention. 
For  the  formation  of  a  juristic  act  within  the  sense  of  the  civil  law, 
a  mere  expression  of  intention  is  sufficient.  Though,  as  a  matter  of 
fact,  an  expression  of  intention  does  usually  involve  various  factual 
(as  contrasted  with  juristic)  acts  in  the  process  of  making  it  and  as 
the  result  thereof,  these  have  no  connection  with  the  formation  of 
the  juristic  act.  This  is  the  point  in  which  a  juristic  act  differs  from 
an  "  unlawful  act "  or  from  a  criminal  act  under  the  criminal  law. 
An  expression  of  intention  which    forms   a 

.  claBBes  °f       juristic  act  may  be  either  one-sided — as  in  the  case 

juristic  acts 

of  a  ratification,  demand,  legacy,  act  of  endow- 
ment, etc.,  when  the  act  is  said  to  be  a  "  unilateral  act "  (tandoku- 
koi),  or  two-sided,  that  is,  the  expression  of  intention  of  both  parties 
which  concur  with  each  other,  when  the  act  is  said  to  constitute  a 
"  contract "  (keiyaku).  Even  a  unilateral  act,  however,  may  be 
sometimes  done  vis-a-vis  a  definite  other  party — as  in  the  case  of  a 
ratification,  demand,  legacy,  etc.,  or  be  entirely  one-sided — as  in  the 
case  of  an  act  of  endowment ;  while  a  contract  may  be  sometimes  a 
bilateral  act  pure  and  simple,  and  sometimes  a  combination  of  a 
number  of  two-sided   legal   relations.      Expressions   of   intention 
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usually  take  effect  during  the  lifetime  of  the  parties  by  whom  they 

are  made,  but  there  are  some  (like  Wills,  etc.)  which  take  effect 

after  the  death  of  the  authors.     The  former  are  "  acts  inter  vivos  " 

(seizen  koi),  while  the  latter  are  "  posthumous  acts  "  (shigo-koi). 

In  view  of  their  validity,  juristic  acts  may 

Effect  of        ajso  fog  classified  into  (1)  those  which  are  valid, 
iuristic  s.cts 

(2)  those  which  are  voidable  and.  (3)  those  wbich 

are  void.     Valid  juristic  acts  (yuko  horitsu  Mi)  are  acts  which  take 

the  effect  intended  by  the  authors  ;  voidable  juristic  acts  (torikeshi- 

ubeki  horitsu  koi)  produce,  for  the  time  being,  the  effect  intended 

by  the  .authors,  but  are  liable  to  lose  effect  if  attacked  by  others ; 

and  void  juristic  acts  (muko  horitsu  koi)  do  not  take  any  effect 

whatsoever  ab  initio,  the  result  being  the  same  as  if  no  juristic  act 

had  been  done. 

_,         ..  While  special  conditions  to  be  fulfilled  for  the 

conditions  of    formation  of  juristic  acts  vary  from  one  kind  of 

juristic  acts     juristic  act  to  another,  there  are  certain  conditions 

which  must  be  fulfilled  for  the  formation  of  juristic  acts  in  general. 

These  are  (1)  that  the  parties  must  possess  capacity  for  action,  (2) 

that  the  substance  (tenor)  of  the  acts  is  definite  and  practicable, 

and  (3)  that  the  expressions  of  intention  which  form  the  acts  are 

complete  and  perfect,  failing  any  of  which  conditions,  the  acts  are 

invariably  either  void  and  voidable.     Capacity  for  action   having 

been  already  explained  (see  p.  5),  we  will  here  consider  the  two 

general  conditions  for  the  formation  of  juristic  acts. 

Sub-section  2. 

Substance  of  a  Juristic  Act. 

The  substance  of  a  juristic  act  (horitsu  koi 

Substance  of  a   no   na{yQ^   denotes   the    component    elements   of 

•"  a  juristic   act ;    and    these    are    usually   classified 

into  (1)  essential  elements,  (2)  usual  elements  and  (3)  accidental 

elements.    The  "  essential  elements  "  (yoso=essentialia)  of  a  juristic 

act  comprise  those  elements  which  are  indispensable  to  the  formation 
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of  a  juristic  act  of  that  particular  kind — as,  for  example,  (1)'  the 
subject-matter  (2)  the  price,  and  (3)  the  agreement  between  the 
seller  and  the  buyer  which  are  essential  to  the  formation  of  a  sale. 
A  "  usual  element "  (jdso=naturalia)  is  one  which,  though  it  usual- 
ly forms  an  element  of  a  juristic  act  of  a  given  kind,  is  not 
indispensable  to  the  formation  thereof  but  may  be  excluded  from 
the  act  by  the  will  of  the  party  (parties) — as,  for  example 
warranty  in  the  case  of  a  sale.  An  "accidental  element  "  (guso= 
accidentalia)  does  not  usually  form  an  element  of  a  juristic 
act  but  becomes  so  when  specially  added  by  the  party  (parties) — 
as  a  condition  or  time-limit.  The  question  of  what  constitutes 
the  elements  of  a  juristic  act  is,  thus,  one  which  must  be 
determined  in  each  particular  case.  The  motive  (doki  or  en-yu) 
from  which  a  juristic  act  is  done  does  not  form  part  of  the  act :  in 
order  that  it  may  do  so,  it  must  be  specially  expressed  and  added  to 
the  act,  when  it  forms  an  accidental  element  of  the  juristic  act. 

It  is  hardly  necessary  to  point  out  that  it 
DefinitivenesB  of  is  essential  to  the  formation  of  a  juristic  act  that 
its  substance  should  be  fixed  and  definitive,  as 
otherwise  it  would  be  impossible  for  it  to  take  a  definite  effect.  The 
substance  of  a  juristic  act,  however,  need  not  necessarily  be  fixed  and 
definite  from  the  very  beginning,  but  it  suffices  if  it  be  of  such  a 
nature  as  can  be  definitely  fixed  later  on  even  though  it  is  not  fixed 
at  the  time  of  the  act. 

In  the  next  place,  it  is  necessary  that  the  sub- 
Practicability  of  stanCe  of  a  juristic  act  should  be  practicable  both  in 

fiTl  nfit.fl.Tl  ft  ft 

fact  and  in  law.  A  juristic  act  by  means  of  which 
it  is  intended  to  do  that  which  is  expressly  forbidden,  or  omit  to  do 
that  which  is  enjoined,  by  the  law  is  of  course  void.  A  juristic  act 
which,  though  not  contrary  to  the  express  provi- 
sions of  the  law,  has  for  its  object  a  matter  which 
is  contrary  to  public  order  or  to  good  morals  is  also  illegal  and  void 
(Art.  90).  "  Even  though  persons  engaged  in  an  industry  enter 
into  an  agreement  among  themselves  for  the  purpose  of  promoting 
the  development  of  the  business  and  the  improvement  of  the  goods, 
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and  resolve  that  should  any  of  the  number  obstruct  the  object  of  the 
agreement  and  be  deemed  untrustworthy,  the  others  will  not  deal 
with  such  person,  and  also  that  a  penalty  shall  be  imposed  on  him 
for  his  default,  the  act  cannot  be  regarded  as  prejudicial  to  public 
order  or  to  good  morals  inasmuch  as  it  does  not  absolutely  restrict 
the  business  freedom  of  the  contracting  parties  "  (Supreme  Court,  4th 
March,  1910).  "Even  though  "A"  agrees  with  "B"  that  he 
will,  for  a  fixed  period,  personally  sell  the  drugs  manufactured  by 
himself,  and  neither  transfer,  nor  lend,  nor  furnish  as  security,  the 
goods  except  with  "  B's  "  consent,  the  agreement  is  by  no  means 
contrary  to  public  order,  because  it  does  not  aim  at  absolutely  debar- 
ring "  A  "  from  carrying  on  business  "  (Ditto,  13th  November, 
1908).  "  It  is  not  illegal  for  a  bank  to  stipulate  with  a  depositor 
that  payment  shall  be  made  to  any  person  who  presents  the  pass- 
book bearing  an  impression  of  his  seal  and  that  the  bank  is  not 
bound  to  examine  into  whether  the  seal  has  been  properly  used  by 
the  rightful  owner  or  improperly  and  stealthily  by  another  person  " 
(Ditto,  2nd  November,  1908).  "  When  a  person  undertakes  that  in 
the  event  of  another  person  in  the  employ  of  a  third  person  causing 
damage  to  the  employer  by  a  default,  offence,  etc.,  he  will  make 
such  damage  good,  the  contract  is  legally  valid,  because  it  is  not 
contrary  to  public  order  or  to, good  morals"  (Ditto,  31st  October, 
1906).  "  When  the  parties  to  a  bill  alter  the  obligation  thereunder 
into  a  loan  for  consumption,  it  is  not  unlawful  for  a  third  person  to 
agree  to  assume  the  new  obligation  jointly  and  severally  with  the 
debtor  "  (Ditto,  15th  Oct.,  1906).  "  In  determining  the  scope  or 
mode  of  the  liability  involved  in  a  contract  which  is  about  to  be  made 
between  two  given  persons,  it  is  not  unlawful  to  arrange  that  it 
shall  be  the  same  as  the  liability  of  the  drawer  or  indorser  of  a  bill " 
(Ditto,  23rd  Dec,  1905).  "  Even  though  a  contract  may  be  of  a 
speculative  nature  (shako-Jceiyaku),  it  is  not  void  so  long  as  it  is  not 
expressly  forbidden  by  the  law  "  (Ditto,  30th  November,  1905). 
"  It  constitutes  a  contract  having  personal  restraint  for  its  object,  if  a 
debtor  who  has  borrowed  a  sum  of  money  stipulates  with  the  creditor 
to  carry  on  the  business  of  a  geigi  (danseuse)  for  a  fixed  period  for 
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the  performance  of  her  obligation  and  deliver  all  the  proceeds  to 
the  creditor,  and  that  if  she  should  relinquish  her  business  before  the; 
expiry  of  the  said  term  in  contravention  of  her  agreement,  not  only 
shall  the  principal  and  interest  be  paid  in  full,  but  a  certain  sum  of 
money  shall  be  paid  by  way  of  penalty  for  breach  of  contract ;  there- 
fore it  is  void"  (Ditto,  26th  Dec.  1907).  "  So  long  as  public  order  or 
good  morals  are  not  contravened,  any  matter  may  be  specially 
added  as  a  component  element  of  a  juristic  act  "  (Ditto,  28th  Oct., 
1904).  "  When  creating  a  real  right,  it  is  not  illegal  for  the  parties 
specially  to  stipulate,  with  a  view  to  safeguard  the  interests  of  the 
acquirer,  that  the  contract  of  creation  shall  not  be  completed  until 
the  procedure  of  registration  has  been  completed  "  (Ditto,  28th  Oct., 
1904).  "  An  action  by  which  the  plaintiff  affirms  that  marriage  was 
formed  between  his  mother  and  the  defendant,  and  demands  that 
he  be  acknowledged  as  a  legitimate  child  born  to  the  pair,  is  really 
neither  more  nor  less  than  a  demand  for  acknowledgment ;  therefore 
there  is  nothing  in  it  that  is  contrary  either  to  public  order  or  to 
good  morals  "  (Ditto,  27th  Oct.,  1903).  "  Neither  prior,  nor  subse- 
quent, to  the  enforcement  of  the  Civil  Code  have  speculative  contracts 
(shako-keiyaku)  been  legally  forbidden  unless  contrary  either  to 
public  order  or  to  good  morals  "  (Ditto,  30th  June,  1903).  "Even 
though  a  mining  concessionaire  allows  a  person  other  than  a  mining, 
concessionnaire  to  carry  on  the  mining  business  under  an  obligatory 
relation,  all  the  liabilities  under  the  mining  law  which  are  involved 
in  the  business  must  of  course  be  borne  by  the  mining  concession- 
naire :  such  a  juristic  act  must,  therefore,  be  considered  as  valid,, 
because  it  is  not  liable  to  prejudice  public  order  "  (Ditto,  15th  May, 
1903).  "  Japanese  ships  can  be  owned  only  by  Japanese  subjects  : 
aliens  can  be  neither  sole  owners  nor  co-owners  of  Japanese  ships 
(Shipping  Law,  Art.  1) ;  therefore,  even  if  a  Japanese  shipowner 
agrees  with  an  alien  to  hold  his  ship  jointly  with  an  alien,  not  only 
does  such  contract  fail  to  produce  the  effect  of  placing  the  ship  under, 
the  co-ownership  of  the  Japanese  and  alien,  but  the  contract  is 
entirely  void  because  it  is  illegal  in  that  it  aims  at  evading  a  prohi-; 
bitory  provision  of  the  law  laid   down  for  considerations  of  public 
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welfare — that  is,  it  is  a  "  juristic  act  having  for  its  object  a  matter 
contrary  to  public  order  "  (Ditto,  10th  April,  1903).  "  Even  though, 
as  the  result  of  drawings,  one  of  the  parties  luckily  makes  a  profit,  if 
the  other  parties  do  not  sustain  any  corresponding  loss  at  the  same 
time,  the  act  does  not  constitute  a  lottery  (tomikuji)  forbidden  by  the 
law"  (Ditto,  28th  March,  1903).  "The  profession  of  a  licensed 
prostitute  (sliogi)  being  publicly  recognized,  even  though  a  licensed 
prostitute,  who  is  the  debtor,  agrees  to  allot  to  the  performance  of 
her  obligation  the  profits  realized  by  her  propession,  there  is  nothing 
in  it  that  is  contrary  either  to  public  order  or  to  good  morals  "  (Ditto, 
Otb  Feb.,  1902).*  "  A  contract  by  which  the  parties  agree  that  a 
hand  employed  in  one  of  certain  factories  shall  not  be  employed  in 
;vny  of  the  other  factories,  except  with  the  consent  of  the  proprietor 
of  the  factory  in  which  he  was  formerly  employed,  is  subject  to  a 
restriction  in  regard  to  place,  though  it  is  not  in  regard  to  time  ;  it 
cannot  therefore  be  regarded  as  depriving  persons  of  the  fresdom  of 
pursuing  their  profession,  and  it  is  not  a  contract  having  for  its  object 
a  matter  contrary  to  public  order  "  (Ditto,  16th  Nov.,  1901).  "  To 
fix  in  advance,  by  contract,  the  amount  of  damage  payable  in  the 
event  of  an  unlawful  act  being  committed  cannot  be  regarded  as 
contrary  to  public  order  or  to  good  morals "  (Ditto,  11th  May, 
1901).  "  When  a  sale  has  been  effected  as  a  means  of  committing 
a  fraud,  the  contract  does  not  take  effect :  it  is  devoid  of  any  effect 
under  the  Civil  Code  "  (Ditto,  24th  Dec,  1900).  "  A  contract  by 
which  one  of  the  parties  agrees  to  recommend  the  other  to  the  su- 
periorship  of  a  temple,  and  the  other  party  agrees  to  contribute 
towards  the  performance  of  the  liabilities  of  the  temple — that  is — a 
contract  which  is  made  up  of  the  two  promises  which  are  inter- 
dependent on  each  other,  is  not  void  under  the  Civil  Code  "  (Ditto, 
24th  May,  1900).  "  A  contract  in  respect  to  a  loan  of  money 
entered  into  between  a  brothel-keeper  and  a  licensed  prostitute  in 
his  employ,   and    a    contract    having    bodily    restraint    for    its 

*  This  judgment  La<  been  severely  criticized  as  being  utterly  unsound  and 
repugnant  to  the  underlying  principles  of  the  Code. 
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object  between  the  same  parties,  are  independent  of  each  other : 
the  contract  having  bodily  restraint  for  its  object  is  void  "  (Ditto, 
23rd  Feb.,  1900).  "  Even  a  contract  of  repurchase  in  regard 
to  which  no  time-limit  is  fixed  is  not  contrary  to  public  order " 
(Ditto,  14th  Jan.,  1900).  "A  contract  made  between  a  father 
and  son  to  the  effect  that  if  the  son  should  permit  his  mother, 
who  has  been  divorced,  to  live  with  him,  he  must  pay  a  pe- 
nalty for  breach  of  contract,  is  contrary  to  public  order  and  is, 
therefore  void  "  (Ditto,  25th  March,  1899).  "  A  juristic  act  by  which 
one  of  the  parties  (the  donee)  accepts  a  gift  of  land  on  the  condition 
that  he  shall  not  part  with  the  land  absolutely  and  permanently,  is 
void  ipso  facto,  because  it  is  contrary  to  public  order  "  (Ditto,  15th 
March,  1899).  "  A  contract  contrary  to  administrative  regulations 
for  the  control  of  the  fishery  business  is  void  even  though  made  pre- 
vious to  the  promulgation  of  such  regulations  "  (Ditto,  3rd  March, 
1899).  "  A  contract  contrary  to  law  or  ordinance  should  not  be 
protected  by  the  Court ;  but  an  action  whose  aim  is  to  have  such  a 
contract  recognized  as  void  is  entitled  to  the  protection  of  the  Court  " 
(Ditto,  5th  Dec,  1898). 

Even  though  a  juristic  act  is  contrary  to  ex- 
press provisions  of  the  law,  if  such  provisions  are 
optional  the  act  really  is  not  contrary  to  the  law,  the  law  itself  al- 
lowing persons  to  deviate  from  those  provisions.  In  such  a  case,- 
express  provisions  of  the  law  give  way  to  an  expression  of  intention 
which  is  contrary  to  them.  This  is  recognized  in  the  provision : — 
"  If  the  parties  to  a  juristic  act  have  expressed  an  intention  different 
to  the  provisions  of  laws  or  ordinances  luhich  do  not  relate  to  public 
order,  such  intention  is  to  be  followed  "  (Art.  91).  "Provisions  relat- 
ing to  the  costs  of  a  suit  concern  public  order  :  therefore  the  parties 
are  not  allowed  to  make  a  special  agreement  contrary  to  those 
A  t  92  provisions  "  (Supreme  Court,  26th  May,  1905). 
The  Japanese  law  further  provides  that  if  there  is  a 
custom  different  to  the  provisions  of  laws  or  ordinances  not  relat- 
ing to  public  order,  and  the  parses  have  not  made  an  expression 
of  intention  different  to  such  custom,  the  parties  are  legally  assumed 
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to  have  acted  according  to  such  custom — that  is,  the  substance  of  the 
juristic  act  is  determined  in  view  of  the  custom  which  differs  from 
the  provisions  of  laws  or  ordinances  (Art.  92).  "  There  is  a  custom 
accord  ng  to  which  value-papers  are  validly  transferred  if  delivered 
accompanied  by  a  power  of  attorney  and  a  seal  impression  certifi- 
cate ;  but  there  is  no  custom  according  to  which  a  transaction  in 
value-papers  is  valid  even  when  the  power  of  attorney  by  which 
they  aie  ac:ompanied  is  forged  {Tokyo  Appeal  Court,  30th  Nov., 
1910).  "  When  there  is  a  customary  law,  the  parties  are  to  be  con- 
sidered to  have  intended  to  abide  by  it  unless  they  have  expressed  a 
contrary  intention  (Tokyo  District  Court,  31st  May,  1902). 

Sub-section  3. 

Expression  of  Intention. 

(1)     Meaning  of  the  term  "  Expression  of  Intention." 

Meaning  of  the  An  "  exPression  of  intention  "  (i-shi  hyoji)  is 

term  "  expres-   an  outward  expression  of  an  inward  intention.     It, 

sion  of  inten-    there  ore,   follows  that   a    person   who   does    not 

tl0n  possess   capacity  of  will  cannot  do  a  jurstic  act. 

Even  though  a   person  possessing   capacity  of  will  desires  to  do  a 

certain  act,  no  legal  question  can  arise  so  long  as  such  desire  is  not 

outwardly  expressed. 

An  intention  may  be  expressed  in  various 
Method  of  Ways.  As  a  rule,  it  suffices  if  the  other  party  with 
whom  a  person  deals  be  enabled  to  obtain  know- 
ledge of  his  intention.  In  most  cases,  a  person  expresses  his 
intention  directly  either  orally,  in  writing,  or  by  gesture  ;  but  there 
are  some  cases  where  an  intention  is  expressed  indirectly  by  another 
expression  of  intention.  In  the  former  cases,  an  intention  is  expressed 
clearly  (meiji  no  hyoji)  ;  and  in  the  latter  it  is  expressed  impliedly 
(ammoku  no  hyoji).  But  an  implied  expression  should  be  distingui- 
shed from  mere  silence.  Silence  is  a  negative  attitude  of  inaction, 
while   an   implied  expression  is  a  positive  (as  contrast2d  with  a, 
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negative)  expression  of  intention,  indirect  though  it  is.  Con- 
sequently, while  an  implied  expression  is  a  mode  of  doing  a  juristic 
act,  it  is  a  rule  that  silence  produces  no  effect  whatever.  There 
are,  however,  some  exceptional  cases  where  silence  constitutes  a 
direct  expression  of  intention  by  virtue  of  custom  relating  to  transac- 
tions or  provisions  of  the  law.  For  example,  the  Commercial  Code 
(Art.  271)  provides  that  when  an  offer  to  a  trader  for  a  contract 
which  is  within  the  scope  of  his  particular  business  is  made  by  a 
person  with  whom  the  trader  regularly  deals,  his  silence  is  at  once 
construed  as  an  acceptance  of  the  offer. 

Though,  at  presant,  an  expression  of  intention  can,  as  a  rule, 
be  made  in  any  manner,  such  was  not  the  case  in  former  times 
when,  in  many  cases,  it  was  thought  necessary  that  certain  formali- 
ties,— such  as  reducing  it  to  writing — should  be  observed.  In  these 
strenuous  days,  however,  when  transactions  have  to  be  done  so  fre- 
quently and  so  quickly,  it  is  impracticable  to  adhere  to  the  old 
practice  in  all  respects  ;  but  there  are  certain  exceptional  cases  where 
certain  forms  must  be  observed  for  the  expression  of  intention — such 
being  the  case  with  bills  of  exchange,  wills,  etc.  Juristic  acts  which 
can  only  be  done  in  compliance  with  prescribed  forms  are  called 
"  formal  acts  "  (ydshiki-Icoi),  while  others  which  can  be  done  in  any 
manner  whatsoever  are  called  "  informal  acts  "  (fu-yosliiki  hoi). 
V  lnnta  v  ^0r  ***e  ^orma^on  °f  a  juristic  act,  it  is  neces- 

agreement      sarv  *^at   ^ere  should   be  an  intention   and  an 
between        expression  :  also  that  such  intention  and  expression 
intention .and    should  agree  according  to  the  free  will  of  the  party 
expression      concerned.  When  there  are  an  intention  and  expres- 
sion which,  however,  do  not  agree  with  each  other,  or  though  they 
agree  with  each  other,  such  agreement  is  due  to  an  unwarrantable 
interference  by  another  person,  the  juristic  act  does  not  possess  full 
effect.     Such  a  deficient  or   defective  expression  of  intention  is  the 
chief  point  which  has  to  be  considered  in  connection  with  the  subject 
of  expression  of  intention. 
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(2)    Deficient  or  Defective  Expressions  of  Intention. 

Intention  ^s  re8ar^s  the'question  of  how  the  effect  of  an 

principle  and    imperfect  expression  of  intention  is  to  be  deter  rain- 
expression      ed,  there  have  long  been  in  existence  two  opposite 
principle        principles,  one  attaching  greater  importance  to  the 
intention  (the  "  intention  principle  =  ishi-shugi")  and  the  other  to 
the  expression  (the  "  expression  principle  =  hydshi-shugi  "),     But 
it  being  inconvenient  to  adhere  exclusively  to  either  of  the  two,  a 
middle  course  between  them  is  now  usually  adopted,  and  suitable 
'provisions  are  made  varying  with  circumstances  for  the  protection  of 
the   party  expressing  intention  in  some  cases,  of  the  other  party 
to  the  act  in  others,  and  of  third  persons  in  still  others. 

(1)  Mental  reservation  (shinri-ryuho).    When 
a  person  makes  an  expression  which  differs  from 
an  intention   which   he  has  in  his  mind — that   is,    when  an  ex- 
pression is  not,  either  entirely  or  partially,  the  same  as  the  true 
intention  of  the  party  expressing  intention,  and  the  latter  is  aware 
of  the  fact  of  his  not  expressing  his  true  intention — we  have  a  case 
of  mental  reservation.     In  such  a  case,    what   is  intended  is  not 
expressed,  and  what  is  expressed    is    not  intended — that  is,  there 
is  really  no  expression  of  intention    and,  therefore,  strictly  speak- 
ing, no  juristic  act  ought  to  come  into  existence.     But  it  is  usually 
difficult  for  the  other  party  to  whom  such  an  expression  of  intention 
is  made  to  read  the  mind  of  the  person  pretending  to  express  inten- 
tion,  so    he  must  accept  it  at  its  face  value  and  make  arrangements 
accordingly  :  and  if  such  an  expression  of  intention  was  held  to  be 
void,  he  would  be  subjected  to  unexpected  losses  and  it  would  tend  to 
impair  the  security  of  transactions  in  general.     In  such  a  case,  there- 
fore, it  is  provided  that  the  consequences  cf  the  act  are  to  be  borne  by 
the  doer  thereof  who  has  deliberately  expressed  as  his  intention  what 
is  not  his  true  intention — that  is,  the  effect  of  the  act  is  determined 
in  view  of  the  expression,  and  without  any  reference  whatsoever  to 
his  mental  reservation  ;  but  this  provision,  which  is  for  the  benefit 
of  the  party  (where  there  is  any  other  party),  does  not  apply  when 
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the  other  party  knew  that  what  was  expressed  was  not  the  true 
intention  of  the  party  expressing  intention  or,  even  though  he  did 
not  know  it,  such  ignorance  was  due  to  his  own  fault,  in  which  case 
the  expression  of  intention  is  void  in  accordance  with  the  general 
principle  governing  expressions  of  intention  (Art.  93).  In  the  latter 
case,  though  the  expression  of  intention  is  void,  it  is  another  question 
whether  the  true  intention — not  openly  expressed  but  known  to  the 
other  party — may  not  take  effect.  If,  in  view  of  the  circumstances 
of  the  case,  such  true  intention  is  to  be  considered  to  have  been  im- 
pliedly expressed,  that  implied  expression  of  intention  may  constitute 
a  valid  juristic  act.  "  The  former  part  of  this  article  (Art.  93)« 
applies  to  all  expressions  of  intention,  whether  made  to  definite 
persons  or  otherwise  (as  in  the  case  of  an  acknowledgment  of  a 
natural  child)"  (Osaka  Appeal  Court,  8th  July,  1909).  "  When  a 
person  expresses  an  '  intention ',  third  persons  in  good  faith  will 
naturally  make  various  arrangements  under  the  belief  that  it  is  an 
expression  of  the  true  intention  of  the  given  party  :  therefore,  the 
latter  cannot  modify  the  effect  of  the  expression  of  intention  by  sub- 
sequently affirming  that  what  was  expressed  was  not  his  true 
intention  or  that  another  special  stipulation  exists  "  (Supreme  Court, 
10th  May,  1904). 

(2)  Fictitious   acts    (hyogi     hoi).      When    a 
Fictitious  acts    person)  acting  in   collusion  wita  another,  makes 

fl .  an  expression  of  intention  which  does  not  express 
his  true  mind,  such  an  expression  of  intention 
constitutes  a  fictitious  act.  A  fictitious  act,  thus,  differs  from  a 
mental  reservation  in  that  it  is  done  in  collusion  with  the  other 
party.  In  the  case  of  a  mental  reservation,  the  other  party  does 
not,  as  a  rule,  know  the  intention  of  the  party  expressing  intension ; 
but  in  the  case  of  a  fictitious  act,  the  other  party  is  perfectly  aware 
of  the  true  intention  of  the  party  expressing  intention,  and  the  latter 
also  is  aware  of  the  fact  of  his  true  intention  being  known  to  the 
other  party.  In  the  cabe  of  such  an  expression  of  intention,  there- 
fore, it  is  not  necessary  for  the  law  to  take  any  trouble  to  protect  either 
pf  the  parties  but  only  third  persons  who  are  in  ignorance  of  the 
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circumstances,  for  it  is  usually  for  the  purpose  of  deceiving  and  de- 
frauding third  persons  that  such  an  act  is  done.  Hence  the  provision 
that  a  fictitious  expression  of  intention  made  in  collusion  with  the 
other  party  is  void  as  between  the  parties,  because  the  intention  and 
expression  do  not  agree  (Art.  94,  1) ;  but  that  the  fact  of  its  being 
void  cannot  be  set  up  against  third  persons  acting  in  good  faith  (Art. 
94,  2).  In  all  other  relations,  the  fictitious  act  itself  is  void,  but  if 
it  implies  a  different  act  of  a  different  nature  and  of  different  terms, 
such  implied  act  may  be  valid  as  between  the  parties.  "  If  the  sale 
of  fields  between  '  A  '  and  '  B  '  is  a  fictitious  expression  of  inten- 
tion and  therefore  void,  the  application  for  the  registration  of  the 
said  sale  is  fraudulent  and  constitutes  a  case  of  the  offence  of  causing 
a  false  statement  to  be  made  in  a  Register  and  uttering  the  same, 
but  as  the  invalidity  of  the  act  cannot  be  set  up  against  third 
persons  in  good  faith,  the  creation  of  a  mortgage  on  the  fields  by 
'  B '  in  favour  of  '  C  '  is  not  void  "  (Supreme  Court,  7th  Feb., 
1911).  "  In  case  '  A ',  the  owner  of  a  lot  of  land,  has  fictitiously 
sold  the  land  to '  B  ',  and  then  '  A '  and  '  B  '  together  have  bor- 
rowed money  from  '  C  '  on  the  security  of  a  mortgage  which  has 
been  really  created  on  the  land,  even  though  '  C  '  knew  that  the 
sale  of  the  land  between  '  A '  and  '  B  '  was  a  fictitious  expression 
of  intention,  the  act  of  creation  of  the  mortgage  and  the  registration 
thereof  are  not  void  on  that  account "  (Ditto,  1st  Nov.,  1910). 
"  When  a  creditor,  who  had  no  intention  to  enforce  his  claim  in  ac- 
cordance with  the  procedure  for  compulsory  auction  sale  of  immov- 
ables, entered  into  a  special  agreement  to  the  effect  that  the  obligation 
should  be  subsequently  performed  in  another  manner,  while  the 
claim  was  to  be  enforced  forthwith  according  to  the  said  procedure 
nominally  and  as  a  matter  of  form  only,  even  though  the  procedure 
for  auction  sale  has  been  actually  gone  through,  that  does  not  pro- 
duce the  effect  of  extinguishing  the  obligation  "  (Ditto,  12th  Nov., 
1909).  "  Even  though  a  person  borrowed  money  on  the  security  of 
certain  land  and  houses  and  nominally  sold  the  same  in  lieu  of 
creating  a  mortgage  thereon,  and  the  buyer  transferred  his  claim 
arising  from  such  sala  to  a  third  person,  if  the  transferee  acted  in 
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good  faith,  the  seller  (the  debtor)  cannot  set  up  against  him  (the 
transferee)  the  fact  of  the  obligation  consisting  of  the  said  loan  of 
money  having  already  been  extinguished  by  payment  "  (Ditto,  1st 
Feb.,  1907).  "  When  a  person  with  the  intention  to  deposit  im- 
movables with  another  has  nominally  transferred  the  ownership  of 
the  immovables  to  the  depositary  by  title  of  sale,  then  the  act  is 
false  and  fictitious"  (Ditto,  24th  Dec,  1906).  "  When  land  is 
mortgaged  under  the  disguise  of  sale,  the  fictitious  expression  of 
intention  (sale)  is  void  and  does  not  produce  the  effect  of 
transferring  the  ownership  ;  and  the  debtor,  who  is  the  real  owner, 
may  set  up  the  fact  against  any  person  who  has  in  bad  faith 
acquired  the  ownership  from  the  other  party"  (Ditto,  10th 
Oct.,  1906).  "When  the  shares  of  the  co-owners  of  a  piece  of 
land  are  equal,  if  their  respective  shares  are  not  registered  in 
detail  but  a  registration  of  the  co-ownership  only  is  obtained 
and  the  co-owners  have  made  a  fictitious  expression  of  intention 
in  giving  out  their  shares — which  are  really  unequal — to  Le 
equal,  they  cannot  Set  up  the  fact  of  their  shares  being  unequal 
against  third  persons  acting  in  good  faith  "  (Ditto,  25th  June, 
1906).  "  When  the  .representative  has  entered  into  a  contract  for 
payment  of  remuneration  in  collusion  with  the  other  party,  witb  a 
view  to  share  the  remuneration  with  him  and  thus  to  make  profit  on 
his  own  account,  the  contract  is  void  ;  but  in  determining  the  ques- 
tion of  whether  the  contract  is  valid  or  void,  the  Court  must  first 
determine  whether  the  parties  have  or  have  not  acted  in  collusion  " 
(Ditto,  6th  Oct.,  1905).  "  A  fictitious  expression  of  intention " 
denotes  an  expression  of  intention  made  by  a  person  without  really 
purporting  it  to  take  the  effect  of  a  juristic  act  "  (Ditto,  2nd  March. 
1905).  "  When  the  parties  to  a  contract  who  are  really  of  the 
intention  that  mandatory  relations  be  formed  between  them  as 
regards  the  collection  of  an  obligation,  have  expressed  such  intention 
in  the  form  of  the  transfer  of  the  obligation,  and  the  party  ex- 
pressing intention  has  made  the  expression  of  intention  knowing 
that  what  is  expressed  is  not  his  true  intention  and  the  other 
party  also  knowing  the  true  intention   of   the  mandator,  the  act  of 
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transfer  of  the  obligation  is  void  "  (Ditto,  2nd  March,  1905).  "  In 
the  case  of  a  fictitious  sale,  its  voidness  cannot  be  sot  up  against  the 
sub-acquirer  in  good  faith  either  by  the  parties  to  the  fictitious 
sale  themselves  or  by  the  creditor  of  the  fictitious  seller  "  (Ditto,  26th 
Dec,  1904).  "  In  case  '  name  '  share-certificates  have  been  deli- 
vered to  another  person  accompanied  by  a  written  consent  to 
their  being  given  in  pledge,  in  which,  however,  no  limitation  is  spe- 
cified in  regard  to  the  sum  to  be  borrowed  on  the  security  of  such 
share-certificates,  even  though  there  is  an  agreement  between  the 
parties  that  they  can  only  be  pledged  for  a  fixed  sum,  this  cannot  be 
set  up  aga:nst  the  pledgee  who  does  not  know  of  the  existence  of 
such  a  stipulation  "  Ditto,  10th  May,  1904).  "In  case  'A'  who 
has  bought  a  lot  of  land  belonging  to  '  B  '  has  placed  it  under  the 
nominal  ownership  of '  C  ',  and  '  C  '  has  arbitrarily  sold  it  to  '  D  ', 
if  '  D '  has  acted  in  good  faith,  '  D's  '  ownership  in  the  land  is 
protected  by  Art.  94,  2  of  the  Civil  Code,  and  no  injury  is  done  him 
on  account  of  the  criminal  act  of  '  B  ' ;  therefore,  '  D  '  is  not  the 
injured  party  under  the  said  act  "  (Ditto,  9th  May,  1904).  "  When 
another  person  is  deceived  and  defrauded  of  a  lot  of  land  under  the 
mistaken  belief  that  the  land  is  going  to  be  merely  fictitiously  sold, 
the  sale  is  absolutely  void  as  between  the  parties  because  it  is  due  to 
an  expression  of  intention  which  is  known  to  be  fictitious  to  both 
parties  "  (Ditto,  21st  May,  1903).  "  That  a  fictitious  expression  of 
intention  made  in  collusion  between  the  parties  is  void  is  a  rule 
which  must  be  recognized  as  having  been  in  existence  even  prior  to 
the  enforcement  of  the  Civil  Code  "  (Ditto,  23rd  Dec,  1902).  "  A 
person  who  has  nominally  transferred  the  ownership  of  land  to 
another  cannot,  even  though  a  third  person  has  had  a  mortgage 
created  on  the  land  under  the  belief  that  the  other  person  is  the  real 
owner,  assert  the  voidness  of  such  mortgage  on  the  ground  that  the 
transfer  of  the  land  to  the  other  party  has  been  fictitious"  (Ditto, 
23rd  April,  1900).  "  When  a  creditor  has,  in  good  faith,  attached 
(seized)  a  thing  which  the  debtor  acquired  by  virtue  of  a  fictitious 
expression  of  intention,  whether  prior  or  subsequent  to  the  formation 
of  the  obligation,  and  which,   therefore,  really  belongs  to  another 
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person,  he  may  have  the  thing  publicly  sold  by  auction  for  the  pur- 
pose of  obtaining  performance  of  his  obligation  "  (Ditto,  6th  Oct., 
1899).  "  When  a  creditor  has  sold  land  which  has  been  only 
nominally  placed  under  his  ownership  by  way  of  security  for  a  loan 
of  money  granted  by  him,  it  is  at  the  option  of  the  debtor,  who  is 
the  real  owner,  either  to  demand  the  restoration  of  the  land  from 
the  buyer  who  has  acquired  the  land  in  bad  faith,  or  to  demand 
damages  for  an  unlawful  act  from  the  creditor  "  (Ditto,  12th  Oct., 
1898). 

(3)  Mistake-  (safaigo).  A  mistake  is  an  in- 
congruity  between  the  fact  and  the  idea,  as  the 
result  of  which  the  person  expressing  intention  may  unwittingly 
make  an  expression  which  differs  from  his  true  intention.  Though 
this  is  the  same  as  the  two  other  cases  already  mentioned  in  that 
there  is  a  disagreement  between  the  intention  and  expression,  it  is 
yet  totally  different  from  the  others  in  that  the  party  expressing 
intention  was  not  aware  of  such  disagreement.  Special  consideration 
is,  therefore,  due  to  the  person  expressing  intention  in  this  instance, 
but  in  eagerness  to  protect  the  person  expressing  intention,  the 
interests  of  the  other  persons  involved,  and  the  security  of  transac- 
tions in  general,  must  not  be  lost  sight  of.  In  fact,  how  to  determine 
the  effect  of  such  an  expression  of  intention  has  formed  a  knotty 
question  since  ancient  times,  and  is  one  in  respect  to  which  theories 
and  legislative  precedents  largely  vary.  On  the  whole,  however,  they 
agree  in  dividing  mistakes  according  to  their  nature,  some  mistakes 
affecting  the  validity  of  the  juristic  acts  (for  the  protection  of  the 
person  expressing  intention),  while  others  do  not  (for  the  protection 
of  others).  But  the  manner  in  which  they  are  divided  is  not  at  all 
the  same,  the  enumeration  plan  being  adopted  in  some  cases,  while 
the  generalization  plan  is  followed  in  others.  As  to  the  degree,  also, 
to  which  a  mistake  is  to  affect  the  effect  of  the  act,  some  favour 
making  it  entirely  void,  others  prefer  making  it  merely  voidable, 
and  still  others  hold  it  should  be  made  either  void  or  voidable 
A  t  95  according  to  circumstances.  The  Japanese  law  acts 
on  the  generalization  plan,  and  the  principle  ruling 


ACQUISITION   AND  LOSS  OF  PEIVATE  RIGHTS  75 

such  an  act  to  be  void.  While  it  lays  down  the  rule  that  "  an  ex- 
pression of  intention  is  void  when  there  is  a  mistake  in  the  essence  of 
the  juristic  act,"  it  at  the  same  time  recognizes  that  if  such  mistake  is 
due  to  a  serious  fault  (culpable  negligence)  on  the  part  of  the  person 
expressing  intention,  the  latter  cannot  assert  its  invalidity  (Art.  95). 
The  expression  "  essence  "  (yoso)  should  not  be  confounded  with  the 
essential  elements  of  a  juristic  act  as  contrasted  with  its  usual  or  ac- 
cidental elements.  An  essential  element  is  one  that  is  essential  to 
the  formation  of  acts  of  the  given  kind  in  general,  and  in  the  absence 
of  which  an  act  of  that  kind  cannot  come  into  existence  :  while  the 
"  essence  "  of  a  juristic  act  refers  to  that  something  which  is  indis- 
pensable to  the  validity  of  the  given  act  in  <  particular, — that  is,  in  the 
absence  of  which  the  particular  expression  of  intention  would  not 
have  been  made.  As  regards  whose  mental  position  is  to  be  taken 
as  the  standard  in  determining  the  question  of  whether  the  particular 
expression  would  or  would  not  have  been  made,  this  is  a  matter  of 
some  dispute.  It  would,  however,  seem  that  the  question  should, 
following  the  example  of  the  German  Civil  Code,  be  decided  not  only 
in  view  of  the  particular  person  expressing  intention,  but  also  in  view 
of  the  prevailing  conceptions  of  the  public  at  large.  To  sum  up,  a 
mistake  affecting  the  effect  of  a  juristic  act  must  he  a  mistake  of 
such  a  nature  that  if  it  had,  not  been  for  such  a  mistake,  not  merely 
the  particular  person  expressing  intention  but  ordinary  persons  in 
general  also,  would  not  have  made  such  expression  of  intention. 
"  Even  a  mistake  relating  to  the  history  of  the  subject-matter  of  a 
contract  is  to  be  deemed  a  mistake  in  the  essence  of  the  contract  if 
there  is  reason  to  believe  that,  but  for  such  a  mistake,  the  party 
would  not  have  entered  into  the  contract  "  (Supreme  Court,  17th 
November,  1910).  "  Even  where  '  A '  agreed  to  become  a  joint 
debtor  with  '  B '  on  a  monetary  loan  for  consumption,  believing 
'  B's  '  representations  in  regard  to  the  character,  business,  etc.,  of 
the  party  who  was  represented  by  '  B '  to  be  their  prospective 
creditor — which  he  thought  were  matters  of  prime  importance — and 
*  B  '  borrowed  money  from  another  person  whose  character,  busi- 
ness, etc.  were  contrary  to  '  A's  '  idea  of  what  the  character,  etc.  of 
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a  creditor  with  whom  he  would  like  to  deal  should  be,  it  cannot  bo 
held  that  there  is  a  mistake  in  the  essence  of  the  juristic  act  "  (Ditto, 
24th  Dec,  1909).  "  Where  a  debtor,  without  any  intention  to  pay, 
applied  to  the  creditor  to  cancel  the  registration  of  the  mortgage  and 
declared  that  it  was  his  intention  to  make  payment  with  money 
which  he  was  going  to  borrow  from  a  third  person,  and  the  creditor 
believed  his  words  and  cancelled  the  registration,  the  creditor's  belief 
that  the  debtor  really  intended  to  pay  was  simply  the  reason  which 
made  him  make  up  his  mind  to  cancel  the  registration,  and  this 
cannot  be  considered  as  a  mistake  in  the  essence  of  a  juristic  act  " 
(Ditto,  25th  Nov.,  1908).  "  In  the  case  of  a  monetary  loan  for  con- 
sumption, the  lender  merely  delivers  a  sum  to  the  borrower  with  the 
intention  of  receiving  the  same  sum  back  from  the  borrower  later  on, 
and  the  borrower  receives  the  sum  with  the  intention  of  returning 
the  same  amount  of  money  at  a  future  date  :  therefore  whether  the 
borrower  is  a  head  of  a  house  or  otherwise  cannot  be  regarded  as 
generally  affecting  the  essence  of  such  juristic  act,  though  the  case 
may  be  otherwise  under  exceptional  circumstances "  Ditto,  17th 
June,  1907).  "  The  essence  of  a  juristic  act  denotes  the  object  which 
the  party  (parties)  intends  (intend)  to  attain  by  means  of  such  juristic 
act  "  (Ditto,  17th  June,  1907).  "  Even  though  there  is  a  mistake 
in  the  reason  for  which  a  person  has  entered  into  a  contract  of  sure- 
tyship, such  a  mistake  does  not  render  the  juristic  act  void  unless  the 
said  reason  be  included  among  the  terms  of  the  contract  "  (Ditto, 
19th  Dec,  1905).  "  When  a  person  has  made  a  false  and  frandulent 
statement  thereby  causing  another  to  deliver  to  him  a  sum  of  money, 
the  injured  party  has  delivered  the  money  without  any  legal  cause  tor 
so  doing  :  there  being,  thus,  a  mistake  in  the  essence  of  the  juristic 
act,  the  expression  of  intention  is  void  as  a  matter  of  course  "  (Ditto, 
30th  Oct.,  1903).  "  If  either  party  to  a  contract  made  a  mistake  in 
regard  to  the  object  with  which  it  was  entered  into,  it  constitutes  a 
case  of  there  being  a  mistake  in  the  essence  of  a  juristic  act  as  con- 
templated in  Art.  95  of  the  Civil  Code  "  (Ditto,  26th  March,  1902). 
"  When  a  monetary  loan  is  formed  with  the  intention  of  newly 
borrowing  money  on  the  part  of  the  party  while  it  is  intended  by 
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the  other  party  to  be  a  means  of  settling  the  outstanding  relations  of 
lending  and  borrowing  between  the  same  parties,  there  is  a  mistake 
in  the  object  with  which  the  contract  has  been  made  "  (Ditto,  26th 
March,  1902).  "  Where  several  lots  of  land  were  sold  together, 
even  though  the  total  area  as  mentioned  in  the  agreement  differs 
somewhat  from  the  actual  area,  that  does  not  prevent  the  contract 
being  valid  so  long  as  the  subject-matter  agrees  "  (Ditto,  27th  Nov., 
1901).  "  Art.  95  of  the  Civil  Code  applies  only  when  the  given 
juristic  act  would  have  come  into  existence  except  for  a  mistake  :  it 
does  not  apply  when  an  act  does  not  come  into  existence  for  any 
other  reason  "  (Ditto,  31st  Oct.,  1901).  "  The  essence  of  a  mone- 
tary loan  for  consumption  consists  in  the  fact  that  one  of  the  parties 
receives  a  sum  of  money  from  the  other  agreeing  to  return  the  same 
amount  of  money  ;  and  a  mortgage  being  merely  a  security  therefor 
which  is  attached  to  the  contract  of  loan,  even  though  there  is  a 
mistake  in  the  expression  of  intention  in  regard  to  the  rank  of  the 
mortgage,  such  mistake  has  not  the  effect  of  rendering  the  contract 
of  loan  void  "  {Ditto,  22nd  Oct.,  1899).  "  A  mistake  in  the  object 
— that  is,  the  essence — of  a  contract  makes  the  consent  to  the  con- 
tract invalid  "  (Ditto,  10th  Oct.,  1899). 

(4)  Fraud  (sagi).     The  expression   "  fraud  " 
Fraud  denotes  the  employment  of  some  artifice  or  trick, 

and  the  leading  of  another  person  into  a  mistake 
for  the  purpose  of  causing  him  to  make  a  certain 
expression  of  intention.  As  to  the  effect  of  an'expression  of  intention 
made  in  consequence  of  such  a  mistake,  if  such  mistake  lies  in  the 
essence  of  the  juristic  act,  the  rule  mentioned  in  the  foregoing  para- 
graph applies  of  course.  "What  remains  to  be  considered  here  is, 
therefore,  those  cases  where  other  kinds  of  mistake — more  especially, 
mistakes  in  mere  motive — have  been  made  as  the  result  of  fraudul- 
ent devices.  A  mistake  of  this  kind  being  comparatively  slight  in 
its  nature,  the  party  cannot,  on  that  account,  invariably  be  deemed 
devoid  of  any  intention  to  do  the  given  juristic  act ;  so  when  such 
a  mistake  is  imputable  to  the  fault  or  negligence  of  the  party 
expressing  intention,  it  should  not,  of  course,  affect  the  validity  of 
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the  juristic  act.  But  when  the  mistake  has  been  made  owing  to 
a  fraud  on  the  part  of  another  person,  it  would  bear  very  hardly 
and  oppressively  upon  the  person  expressing  intention  were 
such  expression  to  be  held  as  binding  upon  him.  For  this 
consideration,  a  certain  amount  of  protection  is  extended  to  persons 
expressing  intention.  The  degree  to  which  protection  is  accorded, 
however,  differs  according  to  whether  the  fraud  has  been  committed 
by  the  other  party  or  by  a  third  person.  When  ■  it  has  been 
committed  by  the  other  party,  there  is  no  room  for  consideration 
for  the  other  party,  and  the  person  expressing  intention  may, 
therefore,  freely  cancel  the  expression  of  intention  (Art.  96,  1). 
When,  however,  the  fraud  has  been  committed  by  a  third  person, 
it  would  be  unfair  to  consult  merely  the  interests  of  the  party 
expressing  intention  and  enable  him  freely  to  cancel  the  act  at  the 
expense  of  the  other  party  who  is  blameless.  It  is,  therefore, 
provided  that  in  such  a  case  the  person  expressing  intention 
may  only  cancel  the  act  if  the  other  party  knew  of  the  fact  of 
the  fraud  at  the  time  of  the  expression  of  the  intention  (Art.  96,  2). 
The  rules  enumerated  above,  however,  apply  only  as  between 
the  parties.  But  transactions  are  interdependent,  and  the  act  of 
the  person  expressing  intention  may  be  the  cause  of  a  hundred 
other  legal  relations  involving  a  number  of  third  persons,  and  if  all 
these  legal  relations  were  to  be  destroyed  by  reason  of  the  cancella- 
tion of  the  act  which  was  the  original  cause  thereof,  it  would  cause 
unforeseen  losses  to  those  third  persons  and  also  affect  business  • 
credit  and  security  generally.  For  this  reason,  so  far  as  third 
persons  are  concerned,  the  effect  of  the  cancellation  of  a  juristic 
act  voidable  by  reason  of  fraud  is  legally  restricted  :  whether  the 
fraud  has  been  committed  by  the  other  party  or  a  third  person,  the 
cancellation  of  the  act  cannot  be  set  up  against  third  persons  acting 
in  good  faith  (Art.  96,  3).  "  To  sum  up,  an  expression  of  intention 
made  as  the  result  of  fraud  is  not  void  ipso  facto  but  merely 
voidable,  and  even  though  it  be  cancelled,  such  cancellation  cannot 
be  set  up  against  third  persons  in  good  faith  "  (Tokyo  District 
Court). 
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"  The  expression  '  expression  of  intention  made  by  reason  of 
fraud,'  as  mentioned  in  Art.  96  of  the  Civil  Code,  applies  irrespec- , 
tive  of  whether  the  fraud  has  been  committed  by  one  of  the  parties 
or  by  a  third  person,  but  such  expression  of  intention  can  only  be 
cancelled  when  the  fraud  has  been  committed,  either  directly  or 
indirectly,  against  the  person  expressing  intention "  (Supreme 
Court,  8th  May,  1907).  "  Where  '  A  '  made  a  false  offer  to  *  B  ' 
and  defrauded  '  B  '  of  certain  share-certificates,  the  juristic  act  was 
based  on  an  '  expression  of  intention  made  as  the  result  of  fraud ' 
in  the  sense  of  Art.  96  ;  therefore  '  B  '  cannot  demand  restoration 
of  the  share-certificates  unless  he  has  first  cancelled  the  act  "  (Ditto, 
10th  March,  1906).  "  Even  when  an  expression  of  intention 
constitutes  a  means  of  taking  property  under  fraudulent  pretext,  it 
still  takes  effect  as  an  expression  of  intention,  the  injured  party 
being  merely  entitled  to  cancel  it  on  the  ground  that  it  has  been 
made  as  the  result  of  fraud  :  the  provision  of  Art.  96,  3  of  the  Civil 
Code  governing  the  effect  of  the  cancellation  of  an  expression  of 
intention  made  as  the  result  of  fraud  being  applicable  to  this  case 
also,  the  effect  of  the  cancellation  cannot  be  set  up  against  third 
persons  acting  in  good  faith  "  (Ditto,  12th  May,  1903).  "  Third 
persons  acting  in  good  faith  "  (zen-i  no  dai-sansha)  in  the  sense  of 
Art.  96,  3  denote  persons  who  have  newly  acquired  the  right 
involved  in  good  faith — that  is,  without  knowing  of  the  fact  of  the 
fraud  ;  therefore  when  a  mortgagee  of  the  second  rank  has  become 
a  mortgagee  of  the  first  rank  as  the  natural  consequence  of  the 
cancellation  of  the  registration  of  a  first  rank  mortgagee  as  the  result 
of  fraud,  he  is  not  deemed  a  "third  person  in  good  faith" 
(Ditto,  7th  May,  1900).  "  The  claim  for  restoration  on  the 
part  of  the  injured  party  who  has  been  defrauded  of  immovables 
cannot  be  set  up  against  third  persons  acting  in  good  faith " 
(Besolution  of  the  Hosokwai). 

(5)  Coercion  (kyohaku).     "  Coercion  "  means 

Coercion        fa  threaten  another  person  with  some  danger  and 

inspire  him  with  fear  for  the  purpose  of  causing 

'         him  to  make  a  certain  expression  of  intention. ,  As 
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to  the  question  of  what  is  to  be  the  effect  of  an  expression  of 
intention  made  as  the  result  of  such  fear,  the  party  is  not  to  be 
considered  as  entirely  devoid  of  the  will  to  do  the  act  if  he  has  been 
in  a  position  to  be  able  to  exercise  more  or  less  deliberation  (though 
the  case  is  otherwise  if  he  has  been  wholly  deprived  of  power  of 
discretion  and  will  by  fear — in  which  case  the  act  is  void  ipso 
facto).  But  there  being  a  defect  in  his  expression  of  intention,  as 
in  the  case  of  fraud,  because  of  an  unwarrantable  interference  on 
the  part  of  another  person,  the  party  expressing  intention  is  legally 
empowered  to  cancel  the  act  (Art.  96,  1).  But  unlike  an  expression 
of  intention  made  as  the  result  of  fraud,  an  expression  of  intention 
made  as  the  result  of  coercion  can  be  cancelled  irrespective  of 
whether  such  coercion  was  applied  by  the  other  party  or  a  third 
person,  and,  moreover,  the  effect  of  the  cancellation  can  be  set  up 
against  any  person  whomsoever.  The  reason  underlying  this 
difference  is  that  in  the  case  of  fraud,  though  the  position  of  the 
party  expressing  intention  is  not  indeed  unworthy  of  sympathy, 
yet  his  being  deceived  and  led  astray  is  to  be  imputed  to  his  want 
of  thought  or  carelessness,  and  the  blame  should  not  be  laid  at  the 
door  of  innocent  outsiders ;  but  in  the  case  of  coercion,  the  party 
expressing  intention  is  not  to  blame  and  it  is  therefore  proper 
that  the  result  of  the  illegal  act  should  be  effaced  as  far  as 
possible.  "  As  to  the  effect  of  the  cancellation  of  an  expression  of 
intention  made  as  the  result  of  coercion,  there  is  no  special  provision 
in  the  Civil  Code  ;  therefore  it  can  be  set  up  against  third  persons 
according  to  the  general  rule  "  {Supreme  Court,  13th  Dec-  1906). 
"  When  an  expression  of  intention  was  made  owing  to  coercion,  on 
the  part  of  the  other  party  or  a  third  person,  if  the  party  expressing 
intention  was  altogether  deprived  of  freedom  of  will/then  the 
expression  of  intention  exists  in  form  only  :  in  substance  it  is  entirely 
void  ;  therefore  Art.  96,  1  of  the  Civil  Code  does  not  apply  in  such 
a  case"  (Ditto,  13th  Dec,  1906).  "When  a  person  threatens 
another  with  evil  without  any  legitimate  reason  and  causes  him  to 
feel  fear,  it  constitutes  coercion  in  the  sense  of  Art.  96  of  the  Civil 
Code,  irrespective  of  whether  he  acts  deliberately  knowing  that  he 
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has  no  right  to  do  so,  or  believing  through  bis  own  fault  that  he  has 
the  right  to  do  so  "  (Ditto,  28th  Nov.,  1904).  "  When  a  sale  of 
immovables  between  the  party  expressing  intention  and  the  other 
party  was  made  owing  to  coercion,  and  a  third  person  in  good  faith 
purchased  the  immovables  from  the  other  party,  the  cancellation 
of  the  sale  between  the  party  expressing  intention  and  the  other 
party  can  be  set  up  against  such  third  -person  "  (Eesolution  of  the 
Hosokwai). 

(3).     As  to  when  an  Expression  of  Intention  takes  effect. 

When        x-  ^s  *°  ^a0  (lues^on  0I"  when  an  expression  of 

pression  of  intention  takes  effect,  no  difficulty  arises  when  it  is 
intention  made  inter  praesentes.  But  as  to  an  expression  of 
takes  effect  intention  inter  absentes,  it  is  necessary  to  determine 
when  it  takes  effect,  because  some  time  must  elapse  before  the 
intention  expressed  becomes  known  to  the  other  party.  The  theor- 
ies and  legislative  precedents  bearing  on  this  question,  however, 
are  at  great  variance,  but  they  may  be  generally  classified  into 
(1)  the  doctrine  of  utterance  {jiyohaku  — Aeusserungsiheorie),  (2) 
doctrine  of  dispatch  (Jiashin-shugi~TJebermittelungstheorie),  (3) 
doctrine  of  reception  (jushin-shugi  =  Empliangsiheorie)  and  (4) 
doctrine  of  perception  {ryochi-shugi—  Vernehmungstheorie).  From 
a  purely  theoretical  point  of  view,  the  doctrine  of  perception  is 
soundest,  inasmuch  as  when  an  expression  of  intention  takes  effect, 
it  does  so  against  the  other  party  also,  and  to  allow  it  to  take 
effect  before  the  other  party  had  obtained  knowledge  thereof  would 
be  to  set  at  defiance  the  interests  of  the  latter.  On  the  other  hand, 
a  strict  adherence  to  the  doctrine  of  perception  would  also  be 
productive  of  unfair  results,  as  it  would  then  be  entirely,  within 
the  power  of  the  other  party  to  decide  whether  an  expression  of 
intention  should  take   effect  and    when   it   should   do   so    (if  at 

all).      For   this   reason,  the  doctrine  of  reception 
Art  97  1  ■ 

is  the  fairest  because   it   acts   on    the  spirit    of 

the  doctrine  of  perception,  and  yet  obviates  the  evil  attendant  on 
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that  doctrine.  According  to  the  doctrine  of  reception,  which  is 
acted  on  by  the  Japanese  law,  an  expression  of  intention  inter 
absentes  takes  effect  when  the  notification,  thereof  reaches  the  other 
party_that  is,  when  it  has  become  possible  for  the  other  party  to 
perceive  it  irrespective  of  whether  he  has  really  perceived  it  or  not 

(Art.  97,  1).     "  The  expression reaches  the  other  party." 

in  the  sense  of  Art.  97,  1  denotes  that  the  other  party  is  plaeed  in 
a  position  in  which  he  can  obtain  knowledge  of  the  expression  of 
intention ;  therefore,  when,  owing  to  the  absence  of  the  other  party, 
the  notification  has  been  delivered  to  a  member  of  his  house  or  a 
servant,  it  is  to  be  considered  as  having  reached  the  other  party  :  it 
need  not  necessarily  be  actually  handed  to  the  other  party  "  {Naga- 
saki Appeal  Court,  24th  Dec,  1908).  The  above  is  the  general 
rule  governing  the  time  when  an  expression  of  intention  inter 
absentes  takes  effect ;  but  in  respect  to  contracts  and  acts  under 
the  Commercial  Code  the  doctrine  of  dispatch  is  exceptionally 
followed  for  special  considerations. 

D  ath  or  loss  ^  an  exPressi°n  °f  intention  is  only  to  take 

of  capacity      effect   upon    the   notification   reaching   the   other 
after  dispatch    party,  it  may  be  questioned  whether  the  expression 
of  notification    wjh  taiie  e£fect  should  the  party  expressing  inten- 
tion die  or  lose  capacity  for  doing  the  act  in  the 
Art.  97  2  .  .       . 

interval  between  the  dispatch  of  the  notification 

and  the  reception  thereof  by  the  other  party.  According  to  the 
theory  now  generally  accepted,  however,  an  expression  of  intention 
is  formed  at  the  time  of  dispatch,  and  the  reception  thereof  merely 
causes  it  to  take  effect.  A  fact  occurring  to  the  person  of  the  party 
expressing  intention  may  effect  the  formation  of  an  expression  of 
intention,  but  it  has  nothing  to  do ,  with  the  taking  effect  of.  the 
same.  Besides,  if  an  expression  of  intention  was  not  to  take  effect 
because  of  such  a  fact  occurring  to  the  person  of  the  party  express- 
ing intention,  the  other  party  might  make  various  arrangements 
in  ignorance  of  the  circumstances  and  sustain  unexpected  losses  in 
-consequence ;  and  the  recurrence  of  such  an  event  would '  weaken 
the  security  of  business  transactions.     The  law  therefore  provides 


,J   .  1 t 
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that  the  effect  of  an  expression  of  intention,  already  .dispatched"  is 
not  affected  by  the  subsequent  death  or  loss  of  capacity  of  the 
party  expressing  intention  (Art.  97,  <  2).  "  Even  though  an 
expression  of  intention  respecting  a  mandate  .for  representation 
in  regard  to  the  conduct  of  a  suit  was  made  during  the  lifetime  of 
the  mandator,  if  the  mandatary  expressed  an  intention  to  accept  the 
mandate  subsequent  to  the  death  of  the  mandator,  the  mandate  in 
regard  to  the  action  does  not  validly  come  into  existence  "  (Tokyo 
Appeal  Court,  6th  July,  1906).  "  An  expression  of  intention  inter 
absentes  taking  effect  when  the  notification  thereof  reaches  the  other 
party,  when  a  person  makes  an  offer  to  contract,  it  is  necessary  (for 
the  taking  effect  of  such  offer)  that  the  other  party  should  be  living 
when  the  offer  reaches  the  destination ;  but  when  the  offer  has 
reached  the  other  party  and  taken  the  effect  of  an  offer,  it  does  not 
cease  to  be  valid  even  though  the  offeree  subsequently  dies  ;  the  suc- 
cessor of  the  offeree  may  therefore  accept  the  offer,  except  it  be  the 
intention  of  the  offerer  to  make  the  offer  only  to  the  deceased  offeree 
personally,  in  which  case  the  offer  losses  effect  on  the  death  of  the 
offeree  "  (Resolution  of  the  Hosokwai).  "  The  provision  of  Art.  97, 
2  to  the  effect  that  an  expression  of  intention  does  not  lose  effect  even 
though  the  party  expressing  intention  dies  subsequent  to  the  dis- 
patch of  the  notification  thereof,  does  not  apply  to  juristic  acts — such 
as  mandates — to  the  formation  of  which  it  is  essential  that  both 
parties  should  be  actually  in  existence"  (Tokyo  Appeal  Court,  6th 
July,  1906).  Nor  does  the  provision  of  Art.  97,  2  apply  to  an  offer 
to  contract  when  the  offerer  expressed  a  contrary  expression  or  .the 
other  party  had  knowledge  of  the  fact  of  the  death  or  the  loss  of 
capacity  (see  Art.  525). 

It  has  been  seen   that  for  the  taking  effect  of 
Capacity  of  the  .        . ..,..,  •  , 

other  Bartv  to    an  exPression  °t  intention  it  is,  as  a  rule,  necessary- 

an  expression    that  the  other  party  should   perceive  the  tenor 

of  intention      thereof.     Now,  if  the  other  party  is  a  minor  or 

incompetent  person  when  he  receives 'the  expression1 

1  r  of  intention,  it  is  difficult  for  him  to  understand  its- 

meaning  and   adopt  suitable  measures  with  a  full  knowledge  and 
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perception  of  its  legal  consequences.  For  the  protection  of  such  an 
incapacitated  person,  therefore,  the  law  exceptionally  provides  that 
in  such  a  case  the  expression  of  intention  cannot  be  set  up  against 
the  other  party  until  his  legal  representative  has  obtained  knowledge 
thereof  (Art.  98).  As  to  married  women  and  quasi-incompetent 
persons,  it  is  unnecessary  that  they  should  likewise  be  protected  by 
such  an  exceptional  provision  because  they  enjoy  a  fair  share  of  dis- 
cernment, and  even  though  they  may  not  always  be  able  to  take  the 
full  and  exact  measure  of  expressions  of  intention  made  to  them,  yet 
they  may  be  safely  expected  to  be  able  to  consult  and  act  in  such  a 
manner  as  the  occasion  demands. 

Sub-section  4. 
Void  and  Voidable  Acts. 

Juristic  acts  When  a  juristic  act  does  not  fulfil  the  general 

which  do  not    or  special  conditions  essential  to  its  formation,  the 

fulfil condiions  act  does  not  possess  full  and  complete  effect, — in 

for  formation    other  wor(3S)  ft  ;s  ejther  void  or  voidable.     As  there 

is  a  vast  difference  in  legal  effect  between  void  and  voidable  acts,  we 

will  here  explain  them  in  detail. 

(1)  Void  acts  (muko  koi).  A  juristic  act  is 
said  to  be  void  {muko)  when  it  does  not  come  into 
effect  at  all,  just  as  if  no  such  act  had  been  done  ab  initio.  There- 
fore, the  voidness  of  an  act  can,  as  a  rule,  be  set  up  against,  and  by, 
any  person,  and  also  at  any  time.  But  in  the  present  complicated 
state  of  human  affairs,  this  theoretical  rule  cannot  be  absolutely 
acted  upon.  „  The  law,  therefore,  imposes  a  certain  limitation  upon 
the  effect  of  the  voidness  of  an  act.  For  example,  the  voidness  of  an 
act  by  reason  of  a  mistake  in  its  essence  cannot  be  set  up  by  the 
author  who  was  guilty  of  a  serious  fault  (gross  negligence)  (see  Art. 
95) ;  and  the  voidness  of  a  fictitious  act  cannot  be  set  up  against 
third  persons  acting  in  good  faith  (see  Art.  94,  2).  Acts  of  which 
the  voidness  cannot  be  unlimitedly  set  up  in  this  manner  are  said  to 
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be  "  relatively  noid  ",  while   others,  of  which  the  voidness  can  be 
unlimifcedly  asserted,  are  "  absolutely  void." 

In  many  cases,  a  juristic  act  is  made  up  of  a 
number  of  expressions  of  intention.  In  the  case  of 
such  a  juristic  act,  it  may  be  asked  how  the  voidness  of  a  part  can 
affect  the  validity  of  the  whole  ?  As  a  rule,  the  voidness  of  a  part 
constitutes. a  cause  for  which  the  whole  is  rendered  void,  because 
the  expressions  of  intention  of  which  such  an  act  is  formed 
are  usually  interdependent.  But  if  the  several  parts  of  the  act 
were  considered  by  the  party  (parlies)  as  distinct  and  separate,  and 
it  is  to  be  presumed  that  he  (they)  would  have  done  the  rest  of  the 
juristic  act  even  though  a  part  thereof  might  prove  ineffective,  the 
voidness  of  a  part  does  not  affect  the  validity  of  the  rest. 

As  a  void  act  does  not  come  into  existence  ab 
Ratification  of  initi0j  jt  cannot  take  effect  even  though  it  be  sub- 
sequently ratified ;  but  if  the  party  ratifies  it  know- 
ing it  to  be  void,  he  may  be  deemed  to  have  an  intention  to  do  a 
new  act,  and  so  if  the  ratification  along  with  the  previous  expression 
of  intention  fulfils  the  conditions  for  the  formation  of  a  juristic  act, 
he  is,  for  the  sake  of  expediency,  deemed  to  have  performed  a  new 
act,  and  (practically  speaking)  the  former  expression  of  intention 
becomes  valid  for  the  future  (Art.  119).  "  As  the  ancillary  provi- 
sion of  Art.  119  of  the  Civil  Code  conflicts  with  neither  the 
Commercial  Code  nor  commercial  custom,  it  is  applicable  to  life 
insurance  contracts  also "  (Supreme  Court,  8th  Feb.,  1906).  "  A 
void  act  does  not  take  effect  by  ratification "  (Ditto,  22nd  Dec, 
1899). 

(2)     Voidable  acts  (torikeshi-ubeki  koi).    A 
Voidable  acts 

voidable  act  not  only  remains  valid  so  long  as  it  is 

not  cancelled,  but  becomes  perfectly  valid  when  the  right  of  cancel- 
lation terminates.  In  other  words,  a  voidable  act  is  one  which  is 
liable  to  become  void  by  the  attack  of  the  person  entitled  to  cancel  it 
so  long  as  the  right  of  cancellation  is  not  terminated.  To  cancel  an 
act,  thus  denotes  to  render  an  act  which  has  come  into  existence 
void  ab  initio  because  of  a  certain  defect  therein. 
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-      >    The  question  of  who  is  entitled  to  cancel  an 
Persons  entitled         .g  oQe  ^^  fe  tQ  fae  answered  differently  ac- 

to  cancel 

cording  to  the  nature  of  the  cause  for  which  the 

Art  120 

"  *  act  is  voidable.    But  the  general  causes  for  cancel- 

lation are,  as  we  have  already  seen,  (1)  incapacity  for  action  and 
(2)  a  defect  in  the  expression  of  intention.  Therefore,  the  right  of 
cancellation  is  cbnferred  only  upon  those  who  stand  in  need  of  pro- 
tection— namely,  the  incapacitated  person  (minor,  incompetent 
person,  quasi-incompetent  person  or  married  woman)  or  the  party 
who  has  made  the  defective  expression  of  intention  (that  is,  the 
party  who  has  made  the  expression  of  intention  as  the  result  of 
fraud  or  coercion)  and  also  on  his  or  her  representative  (legal  or  by 
mandate)  and  successor  (including  inheritor,  legatee,  donee,  buyer, 
fete.) — because  these  stand  in  the  same  position  as  the  principal 
party  in  respect  to  the  matter  or  right  (Art.  120,  1) — and  on  the 
husband  in  so  far  as  a  voidable  act  of  a  married  woman  is  concerned 
— because  such  act  is  legally  made  voidable  for  the  protection  of  the 
dignity  and  authority  of  the  husband  (Art.  120,  2).  "  A  juristic  act 
done  by  a  married  woman  without  obtaining  the  permission  of  her 
husband  where  she  ought  to  have  obtained  such  permission,  can  be 
cancelled  by  the  husband  even  subsequent  to  her  death  "  (Hiroshima 
Appeal  Court,  19th  Oct.,  1907). 

,    ,    „  The  exercise  of  the  right  of  cancellation  also 

Methodof      ,.  ,  .  ,& ,.  , 

cancellation     "eing  an  expression  of  intention  and  constituting  a 

•'  juristic  act,  and  as  it  is  a  matter  of  vital  consequence 

to  the  other  party,  if  the  other  party  to  a  voidable 
act  be  known,  an  expression  of  intention  to  cancel  it  must  always  be 
addressed  to  him  (Art.  123) ;  but  the  right  may  also  be  exercised 
when  notice:  has  been  received  from  the  other  party  as  to  the  ratifi- 
cation of  the  act.  "  Even  though  the  party  injured  by  a  blacks- 
mailing  scheme  does  not  expressly  declare  his  intention  to  cancel  the 
contract  of  sale  (embodying  the  offence  (vis-a-vis  the  offender,  if  he 
demands  from-  the  other  party  the  return  of  the  deed  of  sale  and 
receipt  for  the  price  which  were  exacted  from  him,  it  constitutes  an 
expression  of  an  intention  not  to  allow  the  contract  to  continue  in 


ACQUISITION  AND  LOSS  OP  PRIVATE  EIGHTS  87: 

existence  "  (Supreme 'Court,  30th  July,  1907).  "  As  the  Civil  Uodei 
does  not  provide  any  special  form  in  which  an  intention  to  cancel  a' 
juristic  act  is  to  be  expressed,  it  does  not  matter  whether  such  expres- 
sion of  intention  be  made  expressly  or  impliedly  or  directly  or 
indirectly"  (Ditto,  24th  Dec.,  1906).  "  It  may  also  be  made  in  the 
form  of"  an  action  or  a  defence  in  an  action  "  (Ditto/ 
oance  lation     ^^   ^ec,  1906).      "When  an   act  is    cancelled, 

it  brines  about  the  same  result  as  if  no  such  act' 
Art  121 

had  been  done,  and  consequently,  the  things  which- 

have  been  delivered  to  each  other  by  and  between  the  parties  (or 
their  value)  must  be  duly  restored.  In  the  case  of  an  incapacitated 
person,  however,  the  things  acquired  by  means  of  such  an  act  are 
usually  frittered  away,  and  to  require  him  to  restore  them  after  they 
have  all  been  wasted  would  be  incompatible  with  the  intention  with 
which  he  is  legally  invested  with  a  right  of  cancellation ;  for  this 
reason,  in  the  case  of  an  incapacitated  person  it  suffices  to  make 
restoration  to  the  extent  to  which  he  is  actually  enriched  (including 
not  only  the  money,  etc.  which  he  has  actually  in  his  hands,  but  the 
benefit  which  he  actually  and  calculably  enjoys — as  the  amount  of 
an  obligation  paid  with  the  money  realized  by  the  sale  of  the  things 
acquired  by  the  voidable  act  (Art.  121). 
Termination  of  ^^e  °*^er  rights,  the  right  of  cancellation  also 

right  of  cancel-  *s  terminated  by  waiver.     When  a  person  entitled 
lation  and       to  cancel  a  voidable  act  ratifies  it,  he  does  nothing 
ratification  of  a  kut  wajve  ^is  right  of  cancellation.     In  this  event) 
via    e  ac       ^  &c^  jg  congrme(j  an(j  js  legally  deemed  to  have 
Art.  \£i        been  valid  from  the  beginning  ;  but  this  of  course 
only  in  so  far  as  the  rights  of  third  persons  are  not  injured.     Sup- 
pose, for  example,  a  minor,  "  A  ",  after  having  transferred  a  certain 
thing  on  his  own  responsibility,  transferred  the  same  to  "  C  "  with 
the  consent  of  his  legal  representative  prior  to  its  delivery  to   "  B.'* 
If  in  such  a  case  "  A. "  ratifies  his  act  with  "  B  ",  the  act  is  legally 
valid  from  the  beginning,  but   as   "  C's  "  right  cannot  be  injured 
by  such  ratification;  the  ownership  in  the  thing  vests  in   "  C .'.',  all 
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that  "  B  "  can  do  being  to  demand  damages  from  "  A  "  by  title  of 
warranty  against  evacuation  (see  Art.  560  et  seq.) 

Eatification  also  being  an  expression  of  inten- 
Art.  124        tjon^  jt  ^Qes  not  ta^Q  g^ggi.  as  suc^  wben  <jone  by 

a  person  who  is  not  yet  relieved  from  the  circumstances  owing  to 
which  his  acts  are  voidable,  because  the  ratification  itself  is  also 
voidable,  although  ratification  by  the  legal  representative  (in  the  case 
of  a  minor  or  an  incompetent  person)  or  the  husband  (in  the  case  of 
a  married  woman)  may  be  made  at  any  time  (Art.  124,  3).  It  is 
therefore  provided  that  ratification  (by  the  principal  party)  does  not 
take  effect  unless  it  be  made  after  the  circumstances  forming  the 
■cause  of  cancellation  have  ceased  to  exist — that  is,  after  he  or  she  has 
attained  majority,  the  adjudication  of  incompetency  or  quasi-incom- 
petency  has  been  cancelled,  or  her  marriage  has  been  dissolved,  or 
after  he  or  she  has  discovered  the  fact  of  the  fraud,  or  the  coercion 
has  ceased  (Art.  324,  1).  In  the  case  of  an  incompetent  person, 
however,  ratification  can  of  course  be  made  only  after  he  has  re- 
covered his  capacity  and  also  obtained  a  knowledge  (recollected)  of 
the  act  (Art.  124,  2).  Ratification  must  also  be  made  vis-a-vis  the 
other  party  (Art.  123) ;  but  it  does  not  matter 
whether  it  be  made  expressly  or  impliedly.  The 
Art.  125  Japanese  law  provides  that  the  act  is  deemed  rati- 
fied (1)  the  obligation  assumed  by  the  act  has  been  fully  or  partially 
performed,  (2)  the  performance  of  the  liability  under  the  act  has 
been  demanded,  (3)  a  novation  of  the  obligation  has  been  effected, 
(4)  security  has  been  furnished  for  the  obligation,  (5)  the  whole  or 
a  part  of  the  right  acquired  by  means  of  the  voidable  act  has  been 
transferred  or  (6)  execution  has  been  enforced  vis-d-vis  the  other 
party,  or  execution  by  the  other  party  has  been  submitted  to,  always 
without  any  reservation — by  the  husband  or  legal  representative  at 
any  time,  by  the  principal  party  who  is  not  an  incompetent  person 
after  the  circumstances  forming  the  cause  of  cancellation  have  ceased 
to  exist,  or  by  the  principal  party  who  is  an  incompetent  person  after 
the  circumstances  forming  the  cause  of  cancellation  have  ceased  to 
exist  and  he  has  obtained  a  knowledge  of  the  act  (Art.  125). 
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Prescription  of  If  the  right  of  cancellation  is  not  exercised 

the  right  of      within  five  years  from  the  time  when  ratification 

cancellation     could  have  been  made,  it  is  extinguished  by  pre- 

Art.  126        scription.     The  same  applies  if  twenty  years  have 

elapsed  since  the  act  was  done. 

Sub-section  5. 

Accessory  Glauses  of  a  Juristic  Act. 

(Conditions,  Time-limits  and  Periods). 

Accessory  A  person   (persons)  making  an  expression  of 

clauses  of  a      intention  may  restrict  the  legal  effect  of  such  ex- 
juristic  act      pression  of  intention  by  additional  expressions  of 
intention.     These  are  known  as  the  "  accessory  clauses  "  (fu-Jcan)  of 
a  juristic  act.     The  commonest  and  most  important  of  these  are  con- 
ditions and  time-limits  which  will  be  explained  in  this  Sub-section. 

(1)  Conditions  (jokeri).  A  condition  is  a  positive  or  negative 
contingent  event  on  which  the  taking  effect  or  termination  of  a 
juristic  act  is  specially  made  to  depend  by  the  party  (parties).  In 
other  words,  a  condition  is  a  certain  contingent  event  on  the  hap- 
pening or  non-happening  of  which  a  juristic  act  is  made  to  take  or 
lose  effect.  A  condition  on  the  fulfilment  of  which  a  juristic  act  is 
destined  to  take  effect  (as  "  If  a  certain  ship  arrives  in  port  at  a 
certain  date  I  will  sell  certain  goods  to  you  ")  is  called  a  "  condition 
precedent  "  (teishi  jolcen= suspensive  condition),  while  a  condition 
on  the  fulfilment  of  which  a  juristic  act  is  to  lose  effect  (as  "  I  will 
cancel  a  certain  sale  if  a  certain  ship  arrives  in  port  on  a  certain 
date  ")  is  called  a  "  condition  subsequent  "  (kaijo 
joken= rescissory  condition).  When  a  condition  is 
fulfilled  the  juristic  act  becomes  unconditional  if  the  condition  be  a 
condition  precedent,  or  ceases  to  exist  if  a  condition  subsequent  (Art. 
127,  1  and  2).  But  this  being  merely  an  optional  provision,  the 
party  (parties)  may,  by  means  of  a  special  expression  of  intention, 
render  the  fulfilment  of  the  condition  operative  as  from  prior  to  the 
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fulfilment— as,  for  example,  as  from  the  time  of    the  act  (Art. 

127,  3). 

But  the  above  concerns  matters  subsequent 
Art.  129        tQ  tbe    fulfilment  0f  a    condition.      During    the 

pendency  of  a  condition,  the  legal  relation  under/the  conditional  act  is 

not  definitely  formed,  but  the  party  who  is  to  acquire  a  right  by  the 

fulfilment  of  the  condition  has,  even  during  the  pendency  thereof, 

not  merely  the  hope  of  acquiring  the  right  but  also  a  different  right, 

inasmuch  as  he  is  destined  to'  acquire  that  right  upon  the  fulfilment 

of  the  condition.     Like  other  rights  in  general,  such  a  right  can  not 

only  be  disposed  of,  inherited,   preserved  (by  registration,  etc.)  and 

secured  (by  guaranty,  mortgage,  pledge,  etc.)  (Art.  129)  but  neither 

party  is  allowed  to  violate  it  (Art.  128).     It,  however,  often  happens 

that  a  party  who  is  destined  to  lose  a  right  by  the 
Art  128  . 

fulfilment  of  a  condition  arbitrarily  tampers  with 

Art.  130  tbe  subject-matter  of  the  right  during  the  pendency 
of  the  condition,  or  that  the  party  to  whose  disadvantage  the  fulfil- 
ment of  a  condition  will  operate  deliberately  prevents  the  condition 
being  fulfilled.  In  the  former  case,  damages  may  be  claimed  ac- 
cording to  ordinary  legal  provisions,  while  in  the  latter  case  a  special 
remedy  is  afforded  by  the  Code  which  provides  that  in  such  a  case 
the  other  party  may  deem  the  condition  to  have  been  fulfilled  then 
and  there  (Art.  130).  A  person  who  has  acquired  ownership  in  a 
thing  subject  to  a  condition  precedent  may  not  create  a  pledge  or 
mortgage  on  the  ownership  (Resolution  of  the  Hosohwai). 

Words  expressive  of  a  condition  are  not  absolutely  fixed  ;  but 
there  are  so-called  conditions  which,  though  expressed  in  the  form  in 
which  conditions  are  usually  expressed,  are  not  really  conditions. 
These  include : — 

1.  Legal  conditions    (horitsu-jo    no   jtoftere). 
Legal  These  are  conditions  which  are  not  based  on  the  in- 

tention of  the  parties  but  consist  of  conditions  which 
are  legally  provided  for  the  taking  or  losing  effect  of  a  certain  act— as, 
for  example,  when  it  is  stipulated  that  in  order  to  render  a  certain 
act  valid,  it  is  necessary  that  the  parties  should  possess  capacity  for 


ACQUISITION  AND  LOSS  OF  PRIVATE  EIGHTS  91 

action,  or  that  the  formation  of  a  certain  juridical  persons  cannot  be 
set  up  against  third  persons  unless  registered. 

2,  Accomplished  conditions  (kitei  joken).    An 
Accomplished  ,.  ,    .  ,.,.  ... ,  ,        . 

conditions  accomplished  condition  is  an  event  which  has  al- 
ready taken  place,  or  which  it  is  objectively  known 
will  never  take  place  at  the  .time  of  the  act, 
but  which  is  invested  by  the  party  (parties)  with  the  form  of  a  con- 
dition through  his  (their)  ignorance  of  the  circumstance.  Therefore, 
so  long  as  the  party  (parties)  does  (do)  not  know  of  the  fact,  the 
provisions  relating  to  conditions  apply  mutatis  mutandis  (Art.  131, 
3) — that  is,  each  party  must  respect  the  benefit  which  the  other 
party  expects  to  derive  on  the  fulfilment  of  the  condition,  and  also 
the  conditional  right  may  be  disposed  of,  inherited,  etc. ;  but,  object 
tively  speaking,  the  legal  relation  is  fixed  from  the  beginning.  It 
therefore  follows  that  if  the  condition  was  already  fulfilled  at  the  time 
of  the  actj  the  juristic  act  is  deemed  unconditional  ab  initio  if  the 
condition  De  precedent — as  when  a  sale  is  agreed  upon  on  condition 
of  the  arrival  of  a  certain  ship  and  that  ship  has  already  arrived  at 
the  time  of  the  act ;  and  the  act  is  void  ab  initio  if  the  condition  be 
subsequent — as  when  it  is  agreed  that  a  sale  be  rescinded  in  the 
event  of  the  arrival  of  a  certain  ship  and  that  ship  has  already  arrived 
at  the  time  of  the  act  (Art.  131,  1).  "  When  a  guarantor  has  agreed 
to  pay  only  upon  the  failure  of  the  principal  debtor  to  do  so,  and  the 
principal  debtor  has  subsequently  cancelled  his  own  contract  in 
respect  to  the  obligation  on  the  ground  that  he  was  incapacitated  at 
the  time  of  the  act  and  in  consequence  the  obligation  has  become 
entirely  void,  the  former  part  of  Art.  131,  1  of  the  Civil  Code  is  not 
applicable  "  (Supreme  Court,  3rd  May,  1906).  Further,  if  it  turns 
out  that  the .  condition  was  certain  not  to  be  fulfilled  at  the  time  of 
the  act,  the  juristic  act  is  void  ab  initio  if  the  condition  be  p/.ecedent 
—as  when  a  sale  is  agreed  upon  subject  to  the  condition  of  the 
arrival  of  a  certain  ship  and  that  ship  is  no  longer  in  existence  at  the 
time  of  the  act ;  and  the  act  is  unconditional  if  the  condition  be  sub- 
sequent— as  when  if  is  stipulated  that  a  sale -be  rescinded  in  the 
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event  of  the  arrival  of  a  certain  ship  and  that  ship  is  no  longer  in 
existence  at  the  time  of  the  act  (Art.  131,  2). 

3.  Unlawful  conditions   (fuho  joJcen).      In 
n ,.  .            case  a  condition  consisting  of  a  matter  contrary  to 

the  compulsory  provisions  of  the  law,  or  prejudicial 
to  public  order  or  to  good  morals,  is  annexed  to  a 
juristic  act,  not  only  is  the  condition  void,  but  the  whole  act  is  ren- 
dered void  in  consequence  :  the  same  applies  when  a  condition  con- 
sists of  refraining  from  doing  an  unlawful  act  (Art.  132)  because  not 
to  act  unlawfully  is  the  duty  of  every  good  citizen,  and  it  is  not 
right  for  him  to  make  a  merit  of,  and  expect  remuneration  for,  re- 
fraining from  doing  what  he  ought  not  to  do.  Moreover,  if  remu- 
neration was  given  for  refraining  from  doing  what  it  is  not  proper 
to  do,  people  might  be  tempted  to  do  wicked  things  with  a 
view  to  obtaining  remuneration  for  their  omission  to  put  their 
designs  into  execution.  "  To  undertake  to  effect  a  divorce 
is  a  matter  contrary  to  public  order,  and  a  contract  having,  such  a 
matter  for  its  subject  is,  therefore,  legally  void  ;  and  as  a  void  con- 
tract does  not  admit  of  valid  performance,  a  gift  made  on  condition 
of  such  performance  is  likewise  void  "  (Tokyo  District  Court). 

4.  Impossible  conditions  (fund   jo  ken).     An 
condition       impossible  condition  is  one   which,   in  the   very 

nature  of  things,  it  is  impossible  to  fulfil — as,  for 
example,  when  a  person  promises  to  give  a  sum  of 
money  to  another  if  the  latter  will  step  across  the  Sea  of  Japan  with 
Mt.  Fuji  tucked  under  his  arm !  It  is  hardly  necessary  to  say  that  a 
juristic  act  subject  to  a  condition  precedent  of  such  a  nature  is  void, 
while  if  the  condition  be  subsequent,  the  act  is  to  be  deemed  uncon- 
ditional as  from  the  beginning  (Art.  133). 

5.  Optional  conditions    (zuii   johen).      An 
conditions       optional  condition  is  one   the  fulfilment  or  non- 
fulfilment  of  which  and  with  it  the  taking  or  losing 
effect  of  the  juristic  act  to  which  it  is  attached — 

depends  entirely  upon  the  will  of  the  party — as  when  "  A  "  promises 
to  give  "  B  "  a  sum  of  money  should  he  ("  A  ")  feel  disposed  to  do 
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so,  A  juristic  act  subject  to  a  condition  precedent,  the  fulfiment  or 
non-fulfilment  of  which  depends  entirely  on  the  will  of  the  debtor — 
as  in  the  example  given  above — is  void,  because  in  such  a  case  the 
debtor  is  bound  by  nothing,  and  an  act  which  is  not  binding  on  the 
debtor  is  really  no  act  (Art.  134),  On  the  contrary,  a  juristic  act 
subject  to  an  optional  condition  subsequent — as,  for  example,  when  a 
person  hires  a  house  for  one  year,  but  subject  to  the  stipulation  that 
it  may  be  vacated  whenever  the  lessee  may  feel  disposed  to  do  so — 
is  of  course  valid.  "  In  the  case  of  a  contract  to  the  effect  that 
payment  be  made  on  certain  goods  being  sold,  whether  the  goods 
will  be  sold  is  uncertain,  but  such  a  contract  cannot  necessarily  be 
regarded  as  a  juristic  act  subject  to  a  condition  precedent  on  that 
account :  when  the  performance  of  an  obligation — not  the  formation 
of  an  obligation — is  made  to  depend  on  an  uncertain  event  in  this 
manner,  the  act  cannot  be  regarded  as  void  according  to  Art.  134  of 
the  Civil  Code  (Tokyo  Appeal  Court,  23rd  Aug.,  1910). 

II.  Time-limits  (kigen).  A  time-limit  is  a 
fixed  future  event  upon  the  happening  of  which  the 
taking  or  losing  effect  of  a  juristic  act  is  made  to  depend.  A  time- 
limit  on  the  arrival  of  which  a  juristic  act  is  to  take  effect  (as  when 
it  is  agreed  that  payment  be  made  on  such  and  such  a  day)  is  called 
a  "  time  of  commencement "  (shiki),  while  another  on  the  arrival  of 
which  a  juristic  act  is  to  lose  effect  (as  in  the  case  of  a  lease  for  a 
fixed  period)  is  called  a  "  time  of  ending  "  (shuki). 

Time-limits  ^n  *^a'i'  w^e  a  condition  consists  of  an  un- 

contrastsd  with  certain  event,  a  time-limit  consists  of  a  fixed  event, 
conditions  there  is  a  great  difference  between  the  two,  but  they 
are  both  accessory  clauses  of  a  juristic  act,  and  also  future  events 
upon  which  the  taking  or  losing  effect  of  a  juristic  act  depends,  the 
result  being  that  the  legal  relations  previous  and  subsequent  to  the 
arrival  of  a  time-limit  closely  resemble  the  legal  relations  pre- 
vious and  subsequent  to  the  fulfilment  of  a  condition,  a  time  of  com- 
mencement (dies  a  quo)  answering  to  a  condition  precedent,  and  a 
time  of  ending  (dies  ad  quern)  to  a  condition  subsequent.  But  in 
view  of  the  fact  that  a  time-limit  is  sure  to  arrive,  in  the  case  of  an 
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Obligatory  juristic   act    subject  to  a  time  of  com- 
r  '  mencement,  it  is  considered  that  the  time-limit  does 

not  suspend  the  taking  effect  of  the  act  but  merely  the  claim  for 
performance  of  the  obligation  which  has  already  come  into  existence 
(Art.  135,  1).  A  time  of  ending,  however,  is  of  the  same  effect  as 
a  condition  subsequent :  when  a  juristic  act  is  subject  to  a  time  of 
ending  its  effect  terminates  upon  the  arrival  of  the  time  (Art.  135, 
2).  "  In  the  case  of  a  loan  for  consumption,  it  is  not  illegal  to  fix 
the  time  when  the  borrower  shall  have  succeeded  ("  got  on  ")  in 
the  world  (risshin)  as  the  time  for  performance  "  (Supreme  Court, 
31st  Oct.,  1910).  "  It  is  not  impermissible  to  fix  the  occurrence  of 
a  contingent  event  as  the  time-limit  for  performance  "  (Ditto,  9th 
February,  1899).  "  Even  though  a  party  agrees  to  perform  his. 
obligation  upon  the  occurrence  of  an  objectively  uncertain  event,  if 
the  nature  of  the  agreement  is  such  that  the  party  is  to  be 
considered  as  liable  to  perform  even  though  the  event  may  not  take 
place,  it  is  proper  to  deem  the  time  for  performance  to  have  arrived 
when  it  becomes  certain  that  the  event  will  never  take  place " 
(Tokyo  Appeal  Court,  24th  Jan.,  1911 ).  "  A  time-limit  may  be 
annexed  even  to  a  juristic  act  relating  to  a  transfer  of  ownership  " 
(Besolution  of  the  Hosokwai). 

A  time-limit   is    usually    expressed    by   the 

Periods         arrival  of  a  certain  date,  and  this,  in  most  cases, 

is  indicated  by  means  of  a  period.     Periods  are 

A  Y*f"      I   T  ft 

employed  not  only  for  fixing  time-limits  but  also 

in  regard  to  many  other  relations.     But  for  the  sake  of  convenience 

we  will  here  briefly  explain  the  meaning  of  the  expression  "  period  " 

and  the  manner  in  which  various  periods  are  calculated — a  manner 

which  always  governs  except  as  otherwise  provided  by  laws  and 

ordinances,  judicial  decrees  or  juristic  acts  (Art.  138). 

„  .    .  ..  A'' period  "  is  a  distance  between  one  point 

Calculation        ...  a  r 

of  periods       ot  tlme  and  another— in  other  words,  a  particular 

Art  139        Stated  interval   of  time-     When  a  period  is  fixed 

by  hour,  it  is  exactly  calculated  as  from  the  given 

moment  (Art.  139).     "  When  it  is  legally  required  that  a  certain 
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act  be  done  within  certain  hours,  the  period  is  to  be  calculated  from 

the  time  of  occurrence  of  the  juristic  act  or  fact  mentioned  in  the 

given  provision  of  the  law,  and  by  reason  of  which  such  act  is  to  be 

done  "  (Supreme  Court,  8th  May,  1900).     When 

a  period  is  fixed  by  days,  weeks  or  years,  however, 

calculation  is  not  made  so  exactly,  and  the  first  day  is  not  included 

in  the  calculation  unless  the  period  begins  with  the  first .  moment 

of  the  day — that  is,  at  0  o'clock  a.m.  (Art.  140), 

while  the  period  expires  with  the  last  moment  of 

the  last  day — that  is,  at  12  o'clock  P.M.  (Art.  141).     If  the  last 

day  of  a  period  falls  on  a  holiday  of  any  land  on 

which  it  is  customary  not  to  do  business,  the  period 

is  extended  by  one  day  by  operation  of  law  and  expires  at  the  last 

moment    of    the    following    day    (Art.    142).      "  The    expression 

"  business "    in   this  connection  includes    not    merely  commercial 

transactions  within  the  sense  of  the  Commercial  Code,  but  also  acts 

such  as  the  making  of  protests  by  notaries  or  bailiffs  at  the  request 

of  holders  of  bills"  (Supreme  Court,  22nd  Oct.,  1904).     "The 

expression  "  when  it  is  customary  not  to  do  business,"  within  the 

sense  of  this  Article,  comprises  not  only  when  it  is  customary  for 

the  debtor  not  to  do  business,  but  also  when  the  same  custom  exists 

with  reference  to  the  creditor  "  (Ditto,  5th  May,  1903).     As  to  the 

intervening  time,  no  difficulty  arises  when  the  period  is  fixed  by 

days. 

Some  doubt  may  be  felt  when  the  period 
is  fixed  by  weeks,  months  or  years — and  more 
especially  when  it  begins  to  run,  not  at  the  beginning  of  a  week, 
etc.,  but  in  the  course  of  a  week,  etc.  The  law  provides  that  such 
a  period  is  always  to  be  calculated  according  to  the  calendar  (Art. 
143,  1)  ;  and  when  a  period  begins  to  run,  not  at  the  beginning  ;of 
a  week,  month  or  year,  but  during  the  course  thereof,  the  period 
expires  on  the  day  preceding  the  day  in  the  last  week,  month  or 
year  which  corresponds  to  the  day  on  which  it  commenced  to  run  ; 
but  if  there  is  no  such  corresponding  day  in  the  last  month  or  year 
(in  the  case  of  a  period  fixed  by  months  or  years),  the  period  expires 
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on  the  last  day  of  the  last  month  (Art.  143,  2).  Thus,  when  a 
juridical  person  is  created  on  Wednesday,  registration  (which  has 
to  be  made  within  two  weeks)  must  be  made  not  later  than  the 
day  preceding  the  day  in  the  last  week  corresponding  to  the  day 
on  which  the  period  commenced  to  run  (that  is,  Thursday) — in 
short,  not  later  than  Wednesday  in  the  next  week  but  one  (see 
Art.  45).  And  when  a  period  ought  to  expire  on  the  29th  (except 
in  leap  year)  of  February,  or  on  the  31st  of  any  month  which 
really  has  only  30  days,  the  period  expires  on  the  last  day  of  the 
month.  "  When  a  period  is  indicated  merely  by  the  expression 
"  until  such  and  such  a  month,"  and  no  mention  is  made  of  any 
definite  day  and  hour,  the  expression  is  to  be  understood  as  meaning 
"  until  the  last  day  of  the  specified  month  "  (Supreme  Court,  14th 
Oct.,  1905).  "  When  a  period  is  fixed  by  months,  the  first  day  of 
the  period  is  not  taken  into  calculation,  and  though  a  period  of  one 
month  ought  to  expire  on  the  day  preceding  the  day  in  the 
following  month  which  corresponds  to  the  day  on  which  the  period 
commenced  to  run,  if  the  day  falls  on  a  national  holiday,  the  period 
expires  on  the  following  day  "  (Tokyo  District  Court). 

Sub-section  6. 

Bepresentation. 

(1)     Meaning  of  the  expression  "  Bepresentation." 

The  word  "representation,"  as  employed  in 

irect  common  parlance,  denotes  the  transaction  of  any 

representation         ,..,,*  ,, 

matter  on  behalt  on  another  person  ;  but  the  same 

word  within  the  sense  of  the  civil  law  has  a  narrower  meaning,  as 
it  only  applies  when  an  expression  of  intention  is  made  to  a  third 
person,  or  an  expression  of  intention  is  received  from  a  third  person, 
always  on  behalf  of  another  person— the  principal  (honnin)— that  is 
to  say— if  is  confined  to  representation  in  connection  with  a  juristic 
act.  Nowadays,  moreover,  the  meaning  of  the  word  "  representa- 
tion "  is  further  circumscribed :  it  is  confined  to  those  cases  where 
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a  juristic  act  done  by  the  representative  (dairi-nin)  takes  effect 
immediately  for  or  against  the  principal — that  is,  direct  representa- 
tion (chokusetsu  dairi) ;  and  it  does  not  include  those  cases  where 
an  act  done  by  the  representative  takes  effect  first  for  or  against  the 
representative  from  whom  the  effect  passes  to  the  principal — that 
is,  indirect  representation  (kansetsu  dairi).  The  discussion  of 
representation  in  this  Sub-section  also  will,  therefore,  be  confined  to 
direct  representation. 

Legal  relations  Representation  has  three  phases,  namely,  (1) 

involved  in      the  relation  between  the  principal  and  the  represen- 

representation  tative,  (2)  the  relation  between  the  principal  and 
third  persons,  and  (3)  the  relation  between  the  representative  and 
third  persons.  A  juristic  act  done  by  a  representative,  however, 
taking  effect  as  between  the  principal  and  a  third  person,  as  already 
mentioned,  the  principal  relation  involved  in  representation  is  the 
relation  between  the  principal  and  third  persons,  the  other  relations 
being  nothing  more  than  of  a  secondary  and  accessory  nature. 
Moreover,  the  relation  between  the  principal  and  the  representative 
is  property  to  be  dealt  with  under  mandate,  etc.  Therefore,  our 
explanation  here  will  concern  chiefly  the  relation  between  the 
principal  and  third  persons,  while  merely  incidentally  touching  on 
the  relation  between  the  representative  and  third  persons. 

As  to  the  question  of  what  is  the  substance 
Substance  of  0f  representation,  there  are  various  theories.  Ac- 
cording  to  one,  the  act  of  a  representative  is  the 
act  of  the  principal,  while  according  to  another,  an  act  of  a' 
representative  is  really  an  act  done  conjointly  both  by  principal  and 
representative.  But  we  cannot  endorse  either  of  these  theories 
because  neither  of  them  is  applicable  to  legal  representation  (repre- 
sentation of  an  incapacitated  person,  etc.).  An  act  of  a  representative 
is,  after  all,  his  own  act :  only  it  takes  effect,  not  for  or  against  the 
representative,  but  for  or  against  the  principal.  In  other  words, 
the  party  in  respect  to  the  act  is  the  representative,  but  the  party 
in  respect  to  the  legal  relation  is  the  principal.  Such  being  the 
case,  an  act  done  by  a  representative  entails  the  following  relations. 
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1.     The  parby  in  respect  to  the  act  being  the 
* 1  tt  h  aD    representative,  the  question  of  validity  of  the  ex- 
determined      pression  of  intention  which  forms  the  substance 
with  reference    of  the   act   must .  be  determined  in  view  of  the 
to  the  repre-     representative.     In  other  words,  whether  the  ex- 
sen  a  lve        pression  0f  intention  is  deficient  or  defective  (by 
reason   of   want    of  will,  fraud  or  coercion),   or 
'         whether  it   was  made  with  the  knowledge  of  a 
certain  fact  or  in  ignorance  due  to  a  fault  or  negligence,  is  always 
determined  in  view  of  the  mental  state  of  the  representative,  and 
the  validity  of  the   act  is  determined  accordingly  (Art.  101,  1). 
Thus,  an  act  done  by  a  representative,  as  the  result  of  fraud  or 
coercion  committed  against  such  representative  can  be  cancelled  by 
the  principal  even  though  no  fraud  or  coercion  has  been  committed 
against  himself  (in  reference  see  Art.  96,  1)  ;  and  if  a  representative 
knew,   or   did   not    know    through    his  own  fault,   of  a   mental 
reservation  on  the  part  of  the  other  party,  the  expression  of  intention 
of  the  other  party  cannot  be  cancelled  by  the  principal  even  though 
the  latter  knew  nothing  of  the  true  intention  of  the  other  party 
without  any  fault  on  his  part  (in  reference  see  Art.  93).     "  Whether 
a  company  acted  in  bad  faith  is  to  be  determined  according  to 
whether  the  organ  of  representation  of  the  company  acted  in  bad 
faith"  (Supreme  Court,  16th,  Feb.,  1911).     "When  a  representa- 
tive has  deceived  the  other  party  and  defrauded  him  of  a  bill  of 
exchange,  whether  the  principal  knew  of  the  fact  of  the  fraud  or 
otherwise  has  no  connection  whatever  with  the  other  party's  right 
of  cancellation"   (Ditto,  31st  March,  1906).     "Even  though,  in 
regard  to  a  juristic  act  done  by  a  duly  authorized  representative, 
the  principal  affirms  that  he  had  really  no  intention  to  do  the  act, 
but  that  it  was  intended  to  be  a  fictitious  expression  of  intention,  so 
long  as  he  does  not  assert  that  the  expression  of  intention  made 
by  the  representative  was  fictitious,  the  juristic  act  done  by  the 
representative  is  valid,  and  not  fictitious  and, void,  even  though  the. 
principal  had  really  no  intention  to  do  the  act "  (Tokyo  Appeal 
Court,  17th  Nov.,  1910).  , 
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But  when  a  representative  has  been  entrusted 
to  do  a  certain  specified  juristic  act  and  he  has 
done  the  act  according  to  orders  from  the  principal,  the  question  of 
whether  the  act  has  been  done  with  the  knowledge  of  a  certain 
fact,  or  in  ignorance  thereof,  imputable  to  fault  or  negligence,  is  to 
be  determined  with  reference  to  the  principal,  and  the  principal 
cannot  evade  his  liability  by  pleading  that  the  representative  acted 
without  the  knowledge  of  the  given  fact  and  without  any  fault  or 
negligence  (Art.  101,  2).  "  For  the  application  of  Art.  101,  2  of 
the  Civil  Code,  it  is  necessary  that  a  representative  entrusted  with 
the  doing  of  a  certain  juristic  act  should  have  done  such  act  accord- 
ing to  the  instructions  of  the  principal ;  it  is  not  essential  that  he 
should  have  been  in  the  habit  of  receiving  orders  in  regard  to  acts 
other  than  the  specified  act "  (Supreme  Court,  10th  June,  1908). 
Even  an  ^'     "^n  ^  ^one  ^y  a  representative  taking 

incapacitated    effect  directly  for  or  against  the   principal,   even 
person  may  be    an  incapacitated  person  may  act  as  a  representative 
representative   (^k  102),  and  an  act  done  by  such  a  representative 
takes  full  effect.     It  is  (mainly)  for  their  protection 
.  .....,„        — ^a|.   ^  jQ  order   to  guard   them  against   the 

evil  consequences  of  their  own  acts — that  restrictions  are  imposed 
on  the  capacity  for  action  of  incapacitated  persons.  But  when 
they  do  acts  as  representatives,  there  is  no  fear  of  their  suffering 
any  disadvantage,  since  their  acts  do  not  effect  themselves,  and 
if  the  principals  think  fit  to  employ  such  persons  as  their 
representatives,  there  is  no  reason  why  the  law  should  hinder 
them.  It  is,  however,  hardly  necessary  to  add  that  "inca- 
pacitated persons  "  in  this  connection  are  confined  to  those  who 
possess  capacity  of  will,  even  though  their  legal  capacity  for  action  is 
limited.  ,Mere  infants,  lunatics,  etc.  can  do  no  action  whatsoever 
and,  consequently,  cannot  act  as  representatives.  "  Art.  102  of  the 
Civil  Code  lays  down  a  rule  applicable  both  to  representation  by 
mandate  and  to  legal  representation  ;  but  where  there  is  a  special 
provision  to  the  contrary,  such  special  provision  must  be  followed  " 
(Supreme  Court,  2nd  April,  1906). 
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3.     As  the  party  who  is  responsible  for  an  act 

The  Principal     f     represenfcative  jg  the  principal,  the  representa- 
to  be  declared  L  .  \  .     .     . 

tive,  when  acting  on  behalf  of  the  principal,  must 

Art.  99  inaicate  his  capacity  to  the  other  party  and  state  on 
whose  account  he  is  acting,  because  otherwise  the  other  party  may 
be  subjected  to  unexpected  loss  by  reason  of  dealing  with  the  repre- 
sentative under  the  mistaken  belief  that  he  is  not  a  representative  but 
a  principal  party  to  the  transaction.  This  is  embodied  in  the 
provision :  "  An  expression  of  intention  made  by  a  representative 
within  the  scope  of  his  authority,  and  with  the  declaration  that  he  is 
acting  on  behalf  of  the  principal,  takes  effect  as  against  the  princi- 
pal "  (Art.  99,  1).  The  same  applies  mutatis  mutandis  to  an 
expression  of  intention  made  by  a  third  person  to  a  representative 
(Art.  99,  2).  Thus,  a  demand  for  performance,  or  a  notice  of 
rescission  of  a  contract,  made  to  a  representative,  takes  effect  as 
against  the  principal — that  is — if  the  representative  receives  such  an 
expression  of  intention  in  his  capacity  as  such,  and  also  if  it  is  within 

the  scope  of  his    authority  to  do  so.     The  same 
Art.  100 

provision   (Art.    99,    1)   also   applies   when   even 

though  the  representative  did  not  declare  that  he  was  acting  on  be- 
half of  the  principal,  the  other  party  knew  or  ought  to  have  known 
(though  he  really  did  not  know)  that  he  was  acting  on  behalf  of  the 
principal  (latter  part  of  Art.  100),  because  in  such  a  case  it  is  not 
necessary  to  protect  the  other  party  ;  and  the  act  takes  effect  directly 
as  against  the  principal,  and  the  representative  incurs  no  responsibil- 
ity under  the  act ;  but  if  the  representative  did  not  reveal  the  fact  that 
he  was  acting  on  behalf  of  the  principal  and  the  other  party  did  not 
know  (and  that  without  any  fault  or  negligence  on  his  part)  that  he 
was  acting  on  behalf  of  the  principal,  the  other  party  may  consider 
the  act  as  done  on  the  representative's  own  account,  and  hold  him  per- 
sonally  responsible  therefor  (former  part  of  Art.  100).  "  When  the 
organ  of  representation  of  an  incapacitated  person  has  validly  worked 
and  taken  cognizance  of  a  certain  fact,  the  legal  effect  thereof  is  not 
affected  by  a  change  in  the  person  of  such  an  organ  "  {Supreme 
Court,  9th  July,  1907).     "  It  being  the  aim  of  Art.  99,  1  to  protect 
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third  persons,  if  an  expression  of  intention  made  by  a  representative 
concerns  a  matter  within  the  scope  of  his  authority,  and  he  has 
given  out  that  he  is  acting  on  behalf  of  the  principal,  it  applies  ir- 
respective of  whether  the  representative  has  acted  with  the  intention 
of  really  promoting  the  interests  of  the  principal,  or  for  the  purpose 
of  dishonestly  serving  his  own  interests  in  the  excessive  exercise  of 
his  authority  "  {Ditto,  1st  June,  1905).  "  For  a  representative  to 
receive  from  the  other  party,  as  the  result  of  a  miscalculation,  or  for 
any  other  cause,  more  money  or  goods  than  are  really  due,  may 
sometimes  be  regarded  as  an  act  within  his  authority  ;  but  such  a 
view  cannot  be  entertained  when  the  act  constitutes  an  offence  " 
{Ditto,  14th  Feb.,  1905).  "  When  a  representative  has,  within 
the  scope  of  his  authority,  and  in  his  own  name,  but  on  account  of 
the  principal  acquired  a  right  under  a  bill,  it  takes  the  same  effect 
as  if  the  principal  himself  acquired  the  same  directly "  {Ditto 
14th  June,  1904). 

Representation  The  idea  of  a  Person    actinS     as   his    own 

of  both  parties   representative     is    absolutely    meaningless;     but, 

by  one  person  theoretically,  it  is  not  impossible  for  a  person  to 
Art.  108  represent  both  parties  to  an  act,  or  act  as  repre- 
sentative of  the  other  party  to  himself  in  regard  to  a  certain  act. 
But  as,  in  most  juristic  acts,  the  interests  of  the  parties  conflict  with 
each  other,  it  is,  as  a  rule,  practically  impossible  for  such  a  represen- 
tative faithfully  and  properly  to  perform  his  duties.  For  this 
reason,  representation  of  such  a  nature  is,  as  a  rule,  forbidden,  it 
being  permitted  only  in  regard  to  the  performance  of  an  obligation — 
an  act  the  scope  of  which  is  definitely  fixed,  and  in  respect  to  which 
even  such  representation  entails  no  evil  (Art.  108).  "  The  provision 
of  Art.  108  of  the  Civil  Code  is  one  relating  to  public  welfare  ;  there- 
fore an  act  done  in  contravention  thereof  takes  no  effect  whatever  as 
between  the  principals,  irrespective  of  whether  the  representation  is 
based  on  mandate  or  on  legal  provisions  "  {Ditto,  10th  Feb.,  1910). 
"  When,  as  the  result  of  the  formation  of  a  sale  of  "  name  "  shares, 
the  buyer  makes  use  of  a  blank  power  of  attorney  which  he  has  re- 
ceived from  the  seller,  and  obtains  registration  of  the  shares  in  his 
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own  name,  the  principal  part  of  Art.  108  does  not  apply,  because 
the  act  is  simply  one  intended  to  complete  the  sale  and  purchase — 
that  is,  a  "  performance  of  an  obligation  "  in  the  sense  of  the  proviso 
attached  to  the  same  article  "  (Ditto,  30th  September,  1905).  "  The 
drawing  or  making  of  a  bill  or  note  is  a  unilateral  act,  and  the  payee 
has  no  connection  with  the  act ;  therefore  even  though  the  payee 
draws  or  makes  a  bill  or  note  as  representative  of  the  drawer  or 
maker,  the  act  cannot  be  considered  as  contrary  to  Art.  108  of  the 
Civil  Code  "  (Tokyo  Appeal  Court,  22nd  June,  1905).  "  An  act 
contrary  to  Art.  108  is  entirely  void  and  not  merely  voidable " 
(Supreme  Court,  12th  May,  1904).  "  In  an  application  for  a  regis- 
tration respecting  immovables,  no  person  is  allowed  to  be  repre- 
sentative of  the  other  party  or  of  both  parties  "  (Eesolution  of  the 
Hosokwai).  "  When  a  headman  of  a  village  sells  a  lot  of  land  of 
his  own  village,  he  cannot  represent  the  other  party — the  village 
— and  enter  into  the  contract  of  purchase,  nor  apply  for  registration 
of  the  transfer "  (Eeply  of  the  Bureau  of  Civil  and  Criminal 
Affairs). 

(2)    Power  of  Eepresentation  (Dairi-ken). 

Causes  of  Power  to  act  as  representative  is  based  either 

power  of  °n  the  will  of  the  person  represented — that  is,  the 
representation,  principal— or  on  legal  provisions,  the  former  being 
called  "  voluntary  representation  "  (nin-i  dairi)  and  the  latter, 
"  legal  representation  "  (hotei  dairi).  Legal  representatives,  however, 
are  not  necessarily  confined  to  those  persons  who  act  as  representa- 
tives by  operation  of  law,  but  include  also  representatives  appointed 
by  the  Court,  etc.  by  virtue  of  legal  provisions— in  short,  the  term 
includes  all  representatives  who  do  not  derive  their  power  directly  from 
the  wi.l  of  the  principals.  In  the  case  of  voluntary  representation— 
that  is,  when  a  representative  is  appointed  by  the  principal — it  may 
be  asked  whether  an  expression  of  intention  on  the  part  of  the  prin- 
cipal suffices,  or  whether  it  is  also  necessary  that  the  assent  of  the 
representative  should  be  obtained.    Such  assent  is  held  necessary  by 
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the  laws  of  those  countries  belonging  to  the  French  legal  system 
("  contract  principle  "),  while  it  is  not  held  necessary  by  the  law  of 
the  countries  which  belong  to  the  German  legal  system  ("  unilateral 
principle  ").  In  deference  to  time-honoured  custom,  the  Japanese 
law  acts  upon  the  "  contract  principle  ",  and  a  contract  of  mandate 
is  held  to  be  essential  to  the  formation  of  (voluntary)  represen- 
tation,' which,  therefore,  is  otherwise  known  as  "representation 
by  mandate  "  (i^nin  dairi).  But  for  the  sake  of  practical  conve- 
nience, and  of  promoting  the  smooth  working  of  business 
transactions,  the  law  also  contains  provisions  by  which  the  effect 
of  a  unilateral  act  in  bringing  about  a  relation  of  representation  is 
recognized  to  a  certain  extent.  Thus,  when  a  person  has  declared 
to  a  third   person  that   he   has  given  power  of  representation  to 

another  person,  even  though  no  contract  of  mandate 
Art  109 

is  yet  in  existence  between  himself  and  the  other 

person,  he  is  responsible  for  the  acts  which  such  third  person  may 
do  with  the  other  person  within  the  scope  of  the  power  which  the 
latter  has  been  declared  to  possess  (Art.  109).  "  Art.  109  of  the  Civil 
Code  provides  that  when  a  person  has  made  an  expression  of  intention 
to  a  third  person  to  the  effect  that  he  has  given  power  of  representation 
to  another,  he  is  responsible  to  the  particular  third  person  (who  is 
the  other  party  to  such  expression  of  intention)  in  regard  to  the  acts 
done  between  the  said  third  person  and  the  person  declared  to  be 
the  representative,  and  that  within  the  scope  of  the  said  power  of 
representation  :  it  does  not  mean  that  he  is  responsible  even  vis-a-vis 
third  persons  other  than  the  particular  one  to  whom  such  declaration 
has  been  made  "  (Supreme  Court,  21st  Feb.,  1905).  "  The  article 
in  question  applies  only  when  a  person  has  declared  to  a  third  person 
that  he  has  given  power  of  representation  to  another  person  :  there- 
fore it  does  not  apply  to  cases  of  legal  representation  "  (Ditto,  17th 
May,  1906). 

The  power  of  a  representative  differs  accord- 
Power  of  a  jng  fj0  woether  the  representation  is  legal  or  volun- 
"  tary.     In   the    case  of  legal  representation,  the 

power  of  the  representative  is  determined  by  the  legal  provisions 
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governing  each  particular  case,  while  in  the  case  of  voluntary  repre- 
sentation, his  power  is  determined  by  the  terms  of 
Art.  103  ^  mandate.  But  against  cases  where  the  power 
of  a  representative  is  not  fixed  in  detail  either  by  the  law  or  by  the 
mandate,  or  where  the  intention  of  the  principal  is  not  clearly  ex- 
pressed, it  is  advisable  that  there  should  be  a  general  provision  by 
which  the  question  can  be  decided.  The  general  power  of  a  repre- 
sentative (dairi-nin  no  ippan-teki  kenno),  as  his  power  determined  in 
this  manner  is  called,  includes  acts  of  management  only,  and  does 
not  comprise  acts  of  disposal.  In  other  words,  he  is  merely  author- 
ized to  do  acts-  of  preservation  (repairs,  payment  of  interest,  interrup- 
tion of  prescription,  registration,  and  even  the  sale  of  property  if 
necessary  for  the  purpose  of  preservation)  and  acts  whose  object  is 
the  utilization  (as  depositing  money  with  a  bank,  letting  things,  and 
so  on)  or  improvement  (as  manuring  land,  repairing  houses,  etc.)  of 
things  or  rights  which  form  the  subject-matter  of  representation  in 
so  far  as  their  nature  is  not  changed  (to  turn  cash  into  public  bonds 
for  the  purpose  of  utilization,  or  create  an  emphyteusis  in  place  of  an 
ownership  of  land  for  the  purpose  of  improvement  would  be  to 
change  the  nature  of  things  or  rights)  (Art.  103).  "  When  the 
principal  has  delivered  his  legal  ssaL  to  the  representative  and  en- 
trusted him  with  the  execution  of  a  certain  act  in  his  (the  principal's) 
name,  it  is  proper  to  consider  that  he  has  given  universal  authority 
in  regard  to  such  act ;  therefore  if  the  mandate  concerns  a  contract 
of  sale  and  the  performance  thereof,  the  representative  has  also  power 
to  enter  into  a  contract  for  granting  time  in  respect  to  the  payment 
of  the  price,  and  even  though  the  principal  did  not  imagine  it  pos- 
sible that  the  other  party  should  fail  to  pay  the  price  punctually,  it 
cannot  be  held  on  that  account  that  the  authority  of  the  representar 
tive  did  not  include  power  to  enter  into  such  a  contract  of  grace  " 
(Tokyo  Appeal  Court,  13th  Sept.,  1910).  "Even  though  a 
representative  has  power  to.  make  a  contract,  he  cannot,  on 
that  account,  always  be  considered  to  have  power  in  regard  to 
the  cancellation  of  such  contract  also :  therefore  even  though  an 
intention  to  cancel  the  contract  be  expressed  to,  and  accepted  by, 
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the  representative  who  had  power  to  conclude  the  contract,  such 
expression  of  intention  is  void  so  long  as  the  principal  does 
not  ratify  the  act  "  (Ditto,  30th  May,  1907).  "  A  representative 
whose  authority  is  not  defined  has  no  power  to  enter  into  an  agree- 
ment of  suretyship  on  behalf  of  the  principal ;  and  the  question  of 
whether  his  power  is  defined  or  not  is  to  be  determined  by  the  tenor 
of  the  act  of  authorization  (power  of  attorney)  between  the  principal 
and  the  representative  "  (Osaka  Appeal  Court,  2nd  Feb.,  1907). 
When  a  '    As  to  whether  a  representative  may  appoint  a 

representative   sub-representative,  he  is  entirely  and  always  free  to 
may  appoint  a    do  so  if  upon  his  own  responsibility.     But  a  sub- 
sub-representa-  representative  (fuku-dairi-niri)  in  this  connection 
former's        denotes,  not  a  representative  of  a  representative,  but 
liability  for  the  a  representative  authorized  by  a  representative  and 
acts  of  the       whose  acts,  or  acts  done  vis-a-vis  whom,  take  effect 
latter  directly  against  the  principal — in  short,  a  repre- 

Arfc.  107  sentative  who,  with  respect  to  the  principal  and 
third  persons,  has  the  same  rights  and  duties  as  the  representative 
to  whom  he  owes  his  authority^  (Art.  107).  Voluntary  representa- 
tion being  based  on  the  confidence  which  the  principal  places  in  the 
representative,  it  is  a  rule  that  the  representative 
can  only  appoint  such  a  sub-representative  with  the 
consent  and  permission  of  the  principal,  except  when  there  is  an  un- 
avoidable cause,  in  which  case  he  is  permitted  to  do  so  at  his  option 
(Art.  104).  "  A  procurator  (shihai-nin)  is,  in  his  capacity  as  such, 
empowered  to  appoint  representatives  as  a  matter  of  course  "  (Su- 
preme Court,  4th  March,  1910).  "A  procurator  has  authority  to 
do  all  acts  in  and  out  of  Court  relating  to  the  business  of  the  principal : 
therefore  Art.  104  of  the  Civil  Code  does  not  apply  when  he  gives  a 
mandate  respecting  the  conduct  of  a  lawsuit  "  (Ditto,  12th  June, 
1902).     When  a  sub-representative   is  appointed    with    the   per- 


*  As  a  sub-representative  directly  represents  the  principal,  it  is  not  illegal  even 
though  he  does  not  specially  indicate  the  name  of  the  representative  when  doing 
acts  of  representation  (Supreme  Court,  5th  Oct.,  1905). 
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mission  of  the  principal,  the  liability  of  the  re- 
Art.  105,  presentative  for  the  acts  of  the  sub-representative 
cannot  reasonably  be  very  onerous :  he  is  only  responsible  vis- 
d-vis  the  principal  for  the  proper  appointment  and  supervision 
of  the  sub-representative  (Art.  105,  1).  In  the 
*  J"  case  of  legal  representation,  however,  it  is  usually 
impossible  for  the  representative  to  obtain  the  permission  of  the 
principal,  and  his  power  being,  moreover,  wide  and  extensive,  it  is 
difficult,  if  not  absolutely  impossible,  for  him  personally  to  attend  to 
all  affairs  under  his  care.  He  is,  therefore,  enabled  to  appoint  a  sub- 
representative  at  any  time,  and  at  his  option,  but  on  his  own  re- 
sponsibility, except  when  such  appointment  is  necessitated  by  an 
unavoidable  cause,  in  which  case  his  liability  towards  the  principal  is 
the  same  as  that  of  a  voluntary  representative  under  the  same 
circumstance — that  is,  he  is  only  responsible  for  the  proper  appoint- 
ment and  supervision  of  the  sub-representative  (Art.  106).  "  Even  a 
legal  representative  such  as  a  person  exercising  parental  power 
may,  upon  his  oim  responsibility,  appoint  a  sub-representative, 
irrespective  of  whether  the  scope  of  the  mandate  be  universal  or 
particular  (Supreme  Court,  26th  March,  1908)." 

In  the  case  of  voluntary  representation,  a  sub- 
representative  is  sometimes  appointed  in  accordance 
with  the  nomination  of  the  principal.  In  such  a  case,  the  liability 
of  the  representative  is  lighter  still.  He  is  only  bound  to  inform  the 
principal  of  the  fact  or,  under  certain  circumstances,  to  dismiss  the 
sub-representative  forthwith,  should  he  discover  the  unfitness  or  un- 
trustworthiness  of  the  same ;  and  he  is  not  responsible  towards  the 
principal  unless  he  failed  to  give  such  information  or  effect  such 
dismissal  as  required  (Art.  105,  2). 

Representative's  ^n  case   a  rePresen*ative  has  done  an  act  in 

liability  for  acts  excess  of  his  authority,  there  is,  theoretically  speak- 

done  in  excess    ing,  no  reason  why  it  should  take  effect  against  the 

of  his  authority  principal  inasmuch  as  he  is  not  really  a  representa- 

Art.  110         tive  in  respect  to  matters  outside  his  authority.     But 

there  are  cases  where  a  third  person  is  not  aware  of  the  fact  that  the 
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representative  is  acting  in  excess  of  his  power,  especially  when  the 
circumstances  may  be  reasonably  considered  as  an  excuse  for 
his  ignorance.  For  instance,  when  "  A "  has  bought  certain 
goods  through  "B  "  as  his  representative. and  placed  them  in  a  ware- 
house in  "B's  "  name,  and  "C"  has  bought  the  goods  from  "B";  or 
when  "  A  "  has  granted  a  power  of  attorney  to  "  B  "  and  subse- 
quently limited  the  latter's  power  without,  however,  recovering  the 
former  power  of  attorney,  and  "C"  has  transacted  business  with  "B" 
on  the  basis  of  the  said  power  of  attorney.  In  such  a  case,  the  principal 
(as  well  as  the  representative)  is  liable  for  the  act  done  by  and  between 
the  representative  and  the  third  persons  (Art.  110),  but  the  representa- 
tive is,  of  course,  responsible  towards  the  principal  for  the  consequences 
of  the  act  done  in  excess  of  his  power.  "  The  expression  '  when  a 
third  person  had  good  reason  to  believe  that  the  representative  had 
authority  to  do  the  act',  within  the  sense  of  110,  refers  to  cases 
where  there  existed  circumstances  in  view  of  which  a  third  person 
dealing  with  the  representative  might  reasonably  entertain  the  idea 
that  the  representative  had  authority  to  do  the  given  transaction 
on  behalf  of  the  principal :  it  is  immaterial  whether  such  circum- 
stances existed  with  reference  to  the  transaction  in  dispute,  or  with 
reference  to  any  other  transaction  (Supreme  Court,  19th  May,  1906). 
"  The  provision  of  Art.  110  is  applicable  not  merely  when  there  is  a 
deficiency  in  ;the  authority  granted  by  a  mandate,  but  also  when 
there  is  a  deficiency  in  the  legal  authority  of  representation  "  (Ditto, 
9th  May,  1906).  "  Even  when  an  act  of  a  representative  constitutes 
an  offence,  if  a  third  person  had  good  reason  to  believe  that  the  re- 
presentative had  the  power  to  do  such  act,  and  the  principal  is  also  to 
blame  for  causing  the  third  person  to  do  so,  the  principal  is  liable  for 
the  act  of  the  representative  in  accordance  with  Art.  110  "  (Ditto,  22nd 
Feb.  1906).  "  Whether  it  is  necessary  that  the  principal  should  have 
been  at  fault  in  order  that  a  third  person  may  be  considered  to  '  have 
had  good  reason  to  believe  that  the  representative  had  power  to  do  the 
act '  within  the  sense  of  Art.  110,  is  a  question  to  be  decided  by  the 
Court,  as  is  also  the  question  of  whether  the  principal  should  be  held  to 
blame  for  fault  when  the  representative  simply  committed  a  criminal 
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act  "  (Ditto,  14th  tfeb.,  1905).  "  The  provision  of  Art.  1]0  is  based 
on  a,  desire  to  relieve  third  persons  from  the  consequences  of  their 
excusable  mistakes  and  protect  their  interests  so  that  they  may  enter 
into  transactions  in  security  ;  therefore  when  there  has  been  no  fault 
or  negligence  on  the  part  of  the  principal,  but  the  third  person  was 
himself  guilty  of  a  fault  or  negligence,  even  though  tbe  latter  (the 
third  person)  really  believed  the  representative  to  have  power  to  do 
the  particular  act,  he  cannot  be  considered  to  '  have  had  good  reason ' 
to  believe  so,  and  therefore  the  said  article  is  not  applicable  to  such  a 
case  "  (Ditto,  7th  July,  1903).  "  The  provision  of  Art.  110  shows 
the  application  of  a  rule  originating  in  the  necessity  for  protecting 
third  persons  for  the  benefit  of  transactions  in  general :  the  rule  did 
not  come  into  existence  upon  the  enforcement  of  the  Civil  Code,  but 
the  Civil  Code  merely  formally  recognized  the  rule  which  was 
already  in  existence  "  (Ditto,  15th  May,  1902).  "In  case  a  third- 
person  dealing  with  one  exercising  parental  power  knows  that 
the  act  of  the  latter  is  in  abuse  of  parental  power,  the  act  is  really 
one  done  directly  between  the  third  person  and  the  person 
exercising  parental  power :  it  cannot  be  considered  as  an  act 
done  between  the  third  person  and  the  person  who  is  under  the 
care  of  the  person  exercising  parental  power "  (Ditto,  24th 
February,  1902).  "  An  insurancs  contract  made  with  a  can- 
vasser who  has  delivered  an  unusual  provisional  receipt  (for  a 
premium)  does  not  invariably  take  effect  as  against  the  principal " 
(Osaka  Appeal  Court,  24th  Dec,  1910).  "  Even  though  a  person 
obtained  an  assignment  of  certain  share-certificates,  accompanied  by 
a  forged  power  of  attorney,  from  another  with  whom  such  share- 
certificates  had  been  deposited  along  with  the  legal  seal  (of  the 
shareholder)  merely  for  the  purpose  of  safekeeping,  such  assignment 
is  void  :  in  such  a  case  the  transferee  cannot  be  considered  as  having 
had  good  reason  to  believe  that  the  depositary  had  power  to  assign 
the  share-certificates  "  (Tokyo  Appeal  Court,  13th  Nov.  1910).  "  A 
person  who  has  transacted  business  with  a  representative  believing 
him  to  be  the  principal  cannot  enjoy  the  protection  of  Art.  110  " 
(Osaka  Appeal  Court,  29th  Sept.,  1910). 
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„  The  power  of  representation  being  based  on  a 

Termination  of  . 

wer  0£        personal  relationship  between  the  principal  and  the 

representation:  representative,    such    power    terminates    on    the 

liability  for  acts  death  of  either  party  as   a  natural   consequence ; 

of  the  quondam  an(j  ag  a  p8rson  wh0  jg  not;  ;n  a  position  properly 

to  deal  with  his  own  affairs  cannot  be  expected  to 
Art,  111         (j0    so    wj^    ^e   affairs    0f    others,    the    power 

of  representation  is  also  terminated  upon  the  representative  being  ad- 
judged either  incompetent  or  bankrupt  (Art.  Ill,  1).  The  above 
applies  both  to  legal  and  voluntary  representation.  Further,  in  the 
case  of  representation  constituted  by  a  mandate  (voluntary  represen- 
tation), the  representative's  authority  naturally  expires  with  the 
mandate  (Art.  Ill,  2).  It  is  hardly  necessary  to  add  that  no  act 
done  by  a  representative  subsequent  to  the  termi- 
nation of  his  authority  takes  effect  as  against  the 
principal.  But  for  the  same  consideration  as  that  for  which  an  act 
done  by  a  representative  in  excess  of  his  power  is,  under  certain  cir- 
cumstances, allowed  to  take  effect  against  the  principal — that  is,  for 
the  benefit  of  the  security  of  transactions  in  general,  it  is  provided 
that  the  termination  of  the  power  of  representation  cannot  be  set  up 
against  a  third  person  who  has  transacted  matters  with  the  quondam 
representative  without  knowing — and  that  without  any  fault  or 
negligence  on  his  part — that  his  power  had  terminated  (Art.  112). 
"  The  rule  that  the  termination  of  authority  cannot  be  set  up  against 
a  third  person  in  good  faith  applies  irrespective  of  whether  the  rep- 
resentation was  of  a  universal  nature  or  otherwise ;  and  in  the 
absence  of  any  evidence  to  the  contrary,  third  persons  are  to  be 
presumed  not  to  have  been  aware  of  the  termination  of  the  power 
Of  representation"     (Supreme  Court,  26th  Dec,  1906). 

(3)     "Unauthorized  Eepresentation. 

„.      .       .  The  expression "  unauthorized  representation " 

unauthorized    (mu-ken  dairi)  refers  to  all  cases  where  a  person 
representation   who  has  really  no  power  holds  himself  out  to  be 
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the  representative  of,  and  does  an  act  on  behalf  of,  another  person. 
It  thus  includes  (inter  alia)  those  cases  where  a  representative  acts  in 
excess  of  his  power,  or  acts  as  such  subsequent  to  the  termination  of 
his  power  as  stated  above.  With  the  exception  of  these  latter  cases, 
which  are  of  a  special  nature,  it  goes  without  saying  that  an  act 
done  by  an  alleged  representative  takes  no  effect  whatsoever  against 
the  principal,  because  the  principal  has  no  connection  whatever 
with  the  so-called  representative ;  but  it  is  a  different  question 
whether  the  alleged  principal  may  not  ratify  the  act  of  the  pretended 
representative  and  cause  it  to  take  effect  either  for  or  against  himself, 
or  what  liability  the  pretended  representative  has  towards  the 
other  party  when  the  act  does  not  take  effect  against  the  so-called 

principal. 

,  When  the  act  done  by  the  alleged  representa- 

power  of        tive  is  a  contract,  the  other  party  has  entered  into 

ratification      the  act   with  the  intention  of  dealing   with  the 

alleged  principal,   and  it  may  sometimes  be    convenient  to  both 

parties  should  the  so-called  principal  ratify  the  act  of  the  pretended 

representative  and  cause  it  to  take  effect  as  against  himself.     For 

this  reason,  while  it  provides  that  a  contract  made 
Art  113  1 

*       '         by  a  person  who  has  no  power  of  representation 

as  the  representative  of  another  does  not  take  effect  as  against 
the  principal  unless  it  be  ratified  by  the  latter  (Art.   113,  1),  the 
Japanese  law  adds  that  when  such  a  contract  is 
ratified  by  the   alleged   principal  it    takes    effect 
(unless  there  be  a  different  expression  of  intention)  as  from  the 
beginning  of  the  act  in  so  far  as  the  vested  interests  of  third  persons 
are  not  violated — that  is,  rights  acquired  by  third  persons  in  respect 
to  the  subject-matter  of  the  contract   subsequent  to  the  making 
thereof  (Art.  116).    An  expression  of  intention  embodying  ratifica- 
tion (as  also  refusal  of  ratification)  must  be  made  to 
Art.  113  2 

'  the  other  party:   otherwise  it  cannot  be  set  up 

against  the  other  party  who  is  not  aware  of  the  fact  (Art-  113,  2). 
"  An  act  done  by  an  unauthorized  representative  takes  effect  only 
when  ratified  by  the  alleged  principal,  and,  except   when  such 
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ratification  is  effected  by  a  mandate  from  the  principal  it  suffices 
if  it  be  effected  by  a  person  who  has  power  to  do  so ;  it  is  indifferent 
whether  the  principal  be  an  incapacitated  person  or  otherwise  at  the 
time  "  (Supi  erne  Court,  17th  April,  1908).  "  Where  there  is  no 
lawful  guardian,  a  juristic  act  done  by  a  person  who  declares 
himself  to  be  a  guardian  is  neither  more  nor  less  than  an  act  of  an 
unauthorized  representative  :  it  is  therefore  void  by  operation  of 
law  "  (Ditto,  16th  May,  1903).  "  As  it  is  not  forbidden  by  the 
law  to  ratify  an  act  done  by  a  representative  who  has  no  power  of 
representation,  a  juristic  act  by  which  another  person  is  entrusted 
with  the  conduct  of  an  action  (suit)  may  be  validly  ratified  "  (Ditto, 
25th  April,  1899).  Ratification  of  an  aet  done  by  an  unauthorized 
representative  is  an  expression  of  intention  by  which  the  principal 
makes  himself  liable  under  an  act  which  really  ought  to  be  void ; 
therefore  it  is  not  necessary  to  consider  whether  the  principal  was 
or  was  not  possessed  of  capacity  of  will  at  the  time  of  the  act :  the 
ratification  takes  effect  if  the  principal  be  possessed  of  capacity  of 
will  at  the  time  of  the  ratification  even  though  he  was  not  so 
possessed  at  the  time  of  the  act  "  (Tdkyo  Appeal  Court,  27th  Nov., 
1907). 

It  would,   however,  be  unfair  to  the  other 

The  other       party  to  place  him  entirely  at  the  mercy  of  the 

t   1         fl       principal  as  to  whether  the  contract  is  or  is  not  to 

ratification      come  into  effect,   and   afford   him  no  alternative 

but  to  tolerate  the  legal  relation  being  left  in  a 

state  of  suspense  so  long  as  the  principal  does  not 

choose  to  ratify.     The  law,  therefore,  confers  upon  the  other  party 

a  right  similar  to  that  which  the  other  party  to  an  act  of  an 

incapacitated  person  enjoys — that  is,    he   may  fix    a  reasonable 

period  and  call  upon  the  principal  to  give  a  definite  answer  within- 

such  period  aa  to  whether  he  will  ratify  the  act ;  and  if  the  principal 

does  not  give  a  definite   answer  in  time,  he  is  deemed  to  have 

refused  to  ratify  (Art.  114).     The  position  of  the  other  party  is 

further  secured  by  the  provision  that  so .  long  as 

the  act  is  not  ratified  by  the  principal,  the  other 
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party  may  cancel  the  contract  at  any  time  should  he  feel  disposed 

to  do  so,  unless  he  entered  into  the  contract  with  the  knowledge 

that  the  so-called  representative  had  really  no  authority,  in  which 

case  he  enjoys  no  such   power   of  cancellation  (Art.  115).     The 

chances  for  the  taking  effect  of  an  act  done  by  an  unauthorized 

representative  are  thus  made  fewer  than  those  far  an  act  of  an 

incapacitated  person,  because  the  former  is  essentially  void. 

As  to  the  position  of  affairs  if  the  act  be  not 

Liability  of  an    ratified  by  the  alleged  principal,  the  act  then  does 

.  . .       not,  of  course,  take  effect  as  against  the  principal ; 
representative         '  '  _  °  r        L     ' 

where  the  act  is  and  the  contract  being  originally  made  on  behalf 
not  ratified  of  the  principal,  and  the  so-called  representative 
A  -.  117  himself  having  had  no  intention  to  do  the  act  on 
his  own  account,  there  is,  strictly  speaking,  no 
reason  why  it  should  take  effect  against  the  pretended  representative 
either.  But  seeing  that  an  absolute  adherence  to  this  theoretical 
view  might  cause  unexpected  loss  to  the  other  party,  and,  in 
consequence,  affect  the  security  of  business  transactions,  it  is  pro- 
vided that  when  a  person  who  has  concluded  a  contract  as  the 
representative  of  another  person  can  neither  prove  his  authority  nor 
obtain  its  ratification  by  the  principal,  the  other  party  has  the 
option  of  either  requiring  the  so-called  representative  to  perform 
the  contract  himself  or  demanding  damages  from  him  in  lieu  of 
performance  (Art.  117, 1)  except  (1)  when  the  other  party  knew,  or 
did  not  know  through  his  own  fault  or  negligence,  of  the  fact  of  the 
alleged  representative  having  no  authority,  or  (2)  when  the  alleged 
representative  had  no  capacity  for  action,  in  either  of  which  cases 
the  alleged  representative  is  under  no  such  liability  (Art.  117,  2). 
"  Art.  117,  1  of  the  Civil  Code  is  subject  to  no  restriction  in  respect 
to  cases  where  the  power  of  representation  cannot  be  proved :  it  is, 
therefore,  applicable  whenever  the  alleged  representative  cannot 
prove  his  authority  on  the  demand  of  the  other  party,  whether  in  or 
out  of  Court,  and  whether  it  is  when  the  other  party  has  made  a 
demand  upon  the  alleged  representative  to  prove  his  authority,  or 
when  performance  has  been  demanded  from  the  principal "  (Supreme 
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G&mt,  28th  May,  19©7),  "  If  the  vis~d-vis  of  a  representative  has 
brodght  an  aetion  against  the  principal  and  desires  to  have  Art. 
117,  1  applied  against  the  latter,  he  must  inform  the  representative 
of  the  fact  of  the  action  having  been  brought  and  give  him  an  oppor- 
tunity to  become  an  accessory  intervener  in  the  action,  so  that  he  may 
prove  that  he  had  authority  of  representation  and  thus  protect  the 
plaintiff  "  (Ditto,  28th  May,  1907).  "  When  a  person  has  entered 
into  a  contract  as  the  representative  of  another  notwithstanding 
the  fact  that  he  had  no  authority  to  do  so,  he  is,  as  a  rale,  liable 
either  for  performance!  or  for  damages  :  therefore  a  bond  embodying 
such  contract  cannot,  be  considered  as  formally  void  and  worthless  " 
(Ditto,  29th  Sept.,  1902).  "  When  demanding  damage  according 
to  Art.  117, 1  of  the  Givil  Goelle  from  a  person  who  has  acted  as  the 
representative  of  another  without  any  authority  so  to  do,  it  is  not 
invariably  necessary  for  the  other'  party  (the  plaintiff )  to  prove  that 
damages  have  bean  really  and  actually  sustained,  but  he  may 
forthwith  demand  the  amount  of  damage  fixed  in  advance  by  the 
contract  "  (Ditto,  11th  Jan.,  1902);  "A  person  who  had  done  a 
juristic  act  as  a  representative-  is  liable  either  for  performance  or 
damages,  at  the  option  of  the  other  party,  when  the  alleged 
principal  has  no  personality  :  in  such  a  case  the  alleged  representa- 
tive becomes  a  party  to  the  legal  relation  involved  when  the  other 
party  gives  notification-  of  demand  for  performance "  (Tokyo 
District  Court,  12th  Oct.,  1910). 

We  shall  now  consider  the  ease  where  an  act 

Unauthorized    ^orie  between  an  unauthorized  representative' and  a 

in  an  unilateral  *mrd  Person  is  no*  a  contract  but  a  unilateral  act,, 

act  such  as  the  performance  of  an  obligation  or  the 

ratification  of  a  voidable  act.     Such  an  act  may  be 

done  either  (1)  by  an  unauthorized  representative 

vis-a-vis   a  third   person,  or  (2)   by   a  third  person  vis-a-vis  an 

unauthorized  representative.     When  an  unauthorized  representative 

does  a  unilateral  act  vis-d-vis  a  third  person,  the  latter  may  not  like 

to  receive  the  expression  of  intention  from  a  party  who  has  no 

authority  to  make  it ;  and  it  would  be  highly  absurd  for  the  law  to 
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allow  an  act  done  by  a  person  who  has  no  authority — and  that  in 
the  teeth  of  the  opposition  of  the  other  party — to  become  valid  when 
ratified  by  the  principal.  In  the  case  of  an  act  done  by  a  person 
("  A  ")  vis-a-vis  another  ("  B  ")  who  has  no  authority  to  receive 
such  expression  of  intention  on  behalf  of  a  third  ("  C  "),  if  "  B  " 
does  not  consent  to  receive  the  same,  he  cannot  be  considered  even 
as  a  soi-disant  representative.  Therefore,  a  unilateral  act  done  by 
a  self-styled  representative  vis-a-vis  a  third  person  is  entirely  void 
unless  the  third  person  consented  to  the  so-called  representative 
doing  the  act  without  authority,  or  at  least  did  not  object  to  his 
possessing  no  authority  while  knowing  of  the  fact,  in  which  case 
the  foregoing  provisions  (Arts.  113 — 117)  relating  to  a  contract  made 
between  an  unauthorized  representative  and  a  third  person  apply 
mutatis  mutandis  (the  former  part  ,of  Art.  118).  A  unilateral  act 
done  by  a  third  person  vis-a-vis  an  unauthorized  representative  also 
is  void  except  the  latter  consented  to  the  former's  doing  the  act,  in 
which  case  the  said  foregoing  provisions  likewise  apply  mutatis 
mutandis  (the  latter  part  of  Art.  118).  In  case,  for  example,  a 
person  has  made  payment  to  another  who  has  no  authority  to 
receive  such  payment,  but  who  has  consented  to  receive  it  on  behalf 
of  a  third  party  (the  principal),  the  payment  does  not  take  effect  as 
against  the  principal  so  long  as  the  latter  does  not  ratify  the  act  of 
receipt  of  the  self-styled  representative  (in  reference  see  Art.  113). 
In  such  a  case  the  other  party  (the  payer)  may  fix  a  reasonable 
period  and  call  upon  the  principal  (by  means  of  a  formal  notice)  to 
give  a  definite  answer,  within  such  period,  as  to  whether  he  will 
ratify  or  not,  and  if  the  principal  does  not  give  a  definite  answer 
in  time,  he  is  deemed  to  have  refused  to  ratify  (see  Art.  114). 
When  the  act  is  ratified  payment  takes  effect  as  from  the  time 
when  it  was  made  (see  Art.  116).  The  payment  having  been  made 
with  the  knowledge  of  the  receiver's  possessing  no  authority  to 
receive  it,  there  is  no  room  for  the  application  of  Arts.  115  and 
117. 
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Section  3. 

Peesceiption. 

Sub-section   1. 

In  General. 

(1)    Fundamental  Conception  of  Prescription. 

"  Prescription  "  {jiko — a  translated  term — 
Meaning  of  literally  meaning  "  effect  of  time  ")  denotes  a  lapse 
of  time  by  virtue  of  which  a  private  right  is 
acquired  or  lost.  In  other  words,  it  describes  a  legal  provision  in 
virtue  of  which  a  person  who  has  exercised  a  certain  right  for  a 
specified  period  is  enabled  to  acquire  title  to  the  right  itself  merely 
in  consideration  of  such  lasting  fact,  and  irrespective  of  whether  he 
has  any  other  title  to  the  same,  and  a  person  who  has  omitted  to 
exercise  a  certain  right  for  a  specified  period  is  caused  to  forfeit  his 
title  to  the  right  simply  because  of  such  continued  fact,  and 
irrespective  of  whether  there  is  any  other  reason  for  his  losing  the 
same.  The  former  is  called  "  acquisitive  prescription "  (shutohif 
jiko),  while  the  latter  is  called  "  extinctive  prescription  "  (shometsu  ■ 

jiko). 

In  considering  the    reasons   underlying    the 

Basis  of  the     svstem  of  prescription,  the  chief  reason  is  doubtless 

' '■''""':  the  respect  due  to  facts  which  have  lasted   and 

prescription  L 

endured  more  or  less  permanently.  When  a 
certain  state  of  things  has  continued  for  a  long  time,  various 
legal  relations  are '  formed  in  connection  with  it,  and  were  such  a 
state  of  things  to  be  suddenly  upset  as  unfounded  after  being  allowed 
to  remain  in  the  same  condition  for  years,  and  all  the  relations 
which  have  been  formed  on  the  basis  thereof  destroyed  along  with 
it,  it  would  tend  to  undermine  the  order  of  civil  society  and  seriously 
prejudice  that  sense  of  security  which  is  essential  to  the  smooth 
conduct  of  business  transactions.     It  is,  therefore,  preferable  that 
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such   a  state  of  things  should  be   considered  as  well  founded — 

whether  it   be  really  so  or  not— and   respected    and   maintained 

accordingly.    Besides,  in  most  cases,  a  state  of  things  endures  for 

a  long  period  of  time  just  because  it  is  well  founded,  and,  when  it 

is  thus  legally  recognized,  it  has  the  advantage  of  relieving  the 

party  who  claims  to  be  justly  enjoying  the   condition   from  the 

burden  of  proof.     Ex  facto  oritur  jus.     Even  if  such  a  state  of 

things  be  ill  founded — as  may  well  be  in  some   rare  cases — the 

person  actually  entitled  is  himself  to  blame  in  that  he  has  long 

omitted  to  put  forward  his  claim  and  prevent  the  continuance  of 

that  state  of  things.     Vigilantibus  non  dormientibus  jura  subveni- 

unt,  and  if  he  is  debarred  by  prescription  from  asserting  his  claim 

any  longer,  he  merely  reaps  the  reward  of  his  own  carelessness  and 

neglect.     For  the  rest,  it  requires  no  argument  to  demonstrate  that 

the  system  of  prescription  obviates  many  vexations  and  often  useless 

law-suits,  and  saves  Courts  the  trouble  of  being  called  upon  to  settle 

disputes  connected  with   old   legal   relations  the   proofs  of  which 

may  have  been  lost  or  extinguished   owing  to  the  destruction  of 

documents,  lapses  of  memory,  or  the  death  of  witnesses.     These 

are  the  reasons  underlying  the  system  of  legal  prescription,  and  for 

which  it  has  never  been  excluded  from  the  laws  of  various  countries 

ever  since  the  days  of  the  old  Boman  law,  in  spite  of  the  vehement 

appeals  of  some  jurists  against  it. 

Seeing   that    these    are    the   reasons   for  re- 

Eflectof  .     COgnjzing   prescription,  it  would  defeat  the  spirit 

with  which  the  arrangement  is  legalized  were  it. 

to  take  effect,  like  other  causes  of  acquisition  or 
Art.  144 

loss  of  rights,  only  as  from  the  maturity  of  the 

period  fixed  for  the  completion  thereof.  The  law,  therefore,  recog- 
nizes the  retrospective  effect  of  prescription — that  is,  on  the  maturity 
of  the  period  for  prescription  the  right  is  conclusively  presumed  to 
have  been  acquired  or  lost  from  the  commencement  thereof  (Art. 
144).  Moreover,  prescription  being  a  cause  by 
which  a  right  is  created  or  destroyed  without  any 
reference  whatever  to  whether  it  is  essentially  just  or  proper  for  the. 
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party  concerned  to  acquire  or  lose  it,  there  is  no  valid  reason  why  the 
benefit  thereof  should  he  forced  upon  those  who  have  no  desire — for 
moral,  sentimental  or  other  considerations — to  enjoy  such  benefit. 
Hence  the  provision : — The  Court,  may  render  no  judgment  on 
the  ground  of  prescription  unless  it  be  claimed  by  the  party 
concerned  "  (Art.  145) — another  point  in  which  prescription  differs 
from  other  causas  of  acquisition  or  loss  of  rights.  "  The  '  party 
concerned '  (tojisha)  in  this  connection  denotes  the  party  who  is 
directly  benefited  by  prescription  :  therefore  the  expression  does  not 
include  a  third  person  who  has  created  a  mortgage  for  the  accom- 
modation of  the  debtor  and  to  whose  advantage,  in  consequence, 
the  termination  of  the  obligation  by  prescription  indirectly  operates  " 
(Supreme  Court,  25th  Jan.,  1910).  "  Nor  can  a  guarantor  claim 
prescription  as  the  '  party  concerned '  in  respect  to  the  principal 
obligation,  because  he  also  is  not  the  party  to  Whose  direct  advantage 
the  prescription  operates  "  (Miyagi  Appeal  Court,  9th  Nov.,  1910). 
"  Whether  prescription  has  been  completed  is  not  a  matter  into 
which  the  Court  responsible  for  the  determination  of  the  facts 
should  inquire  on  its  own  motion  "  (Supreme  Court,  8th  March, 
1906).  "  Art.  145  of  the  Civil  Code  merely  provides  that,  in  the 
case  of  extinctive  prescription  (for  example)  the  Court  is  debarred 
from  recognizing  the  fact  of  the  right  in  dispute  having  been 
extinguished  by  prescription,  unless  the  party  to  whose  advantage 
prescription  operates  makes  use  of  the  said  fact  and  employs  it  as  a 
means  of  defence  "  (Ditto,  25th  Nov.,  1905).  "  A  right  in  respect 
to  which  the  period  for  prescription  is  completed  is  extinguished 
ipso  facto :  it  is  not  extinguished  only  when  the  fact  is  claimed 
by  the  party  concerned  "  (Ditto,  25th  Nov.,  1905.  "  Even  in  the 
case  of  an  obligation  in  respect  to  which  extinctive  prescription  has 
been  completed,  the  law  does  not  prevent  the  creditor  from  demand- 
ing performance  judicially :  only  the  debtor  has  the  right  to  claim 
prescription  and  have  judgment  rendered  on  the  basis  thereof: 
therefore  if  prescription  is  not  claimed,  it  is  recognized  by  the  law 
that  the  creditor  may  enforce  his  right "  (Tokyo  Appeal  Court, 
31st  Oct.,  1909).     "  The  benefit  of  prescription  completed  may  be 
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waived,  or  the  debtor,  may  have  moral,  scruples  about  enjoying  the 
benefit  of  prescription  :  this  is  the  reason  -why  the  Court  is  prevented 
from  rendering  judgment  on  the  ground  of  prescription  ex  officio 
unless  when  the  party  concerned  has  expressly  an  intention  to 
, receive  the  benefit  of  prescription  (Tokyo  District  Court,  1st  July, 
1907).  The  benefit  of  prescription  can  be  waived 
Art-146  when  completed,  but  not  prior  to  completion, 
because  such  waiver  would  be  productive  of  results  contrary 
-to  the  spirit  with  which  the  legal  arrangement  of  prescription 
is  recognized  (Art.  146).  "Acknowledgment  of  an  obligation 
in  respect  to  which  prescription  has  been  completed  cannot  be 
■effected  without  waiving  the  benefit  of  prescription ;  therefore  if 
the  debtor  acknowledges  his  obligation  in  respect  to  which 
■prescription  has  been  completed,  it  brings  about  the  same  result 
,as  a  waiver  of  the  benefit  of  prescription  "  (Tokyo  Appeal  Court, 
5th  July,  1910).  "  When  an  obligation  in  respect  to  which 
.prescription  has  been  completed  has  been  paid  in  part,  it  is  to  be 
presumed  that  the  debtor  has  waived  the  benefit  of  prescription ;  in 
order  to  consider  that  the  debtor  has  waived  the  benefit  of  prescrip- 
tion, it  suffices  that  the  obligation  has  been  acknowledged  :  it  is  not 
essential  for  the  acknowledgment  to  heve  been  made  with  the 
knowledge  that  the  obligation  was  extinguished  by  prescription " 
(Tokyo  Appeal  Court,  19th  May,  1910). 

(2)    Interruption  of  Prescription  (jiko  no  chudan). 

We  have  seen  that   for   the  completion  of 
Interruption  ol  prescription  it  is  necessary  that  a  certain  state  of 
p         "  things   should   continue    for  a  prescribed    period. 

When,  therefore,  a  certain  fact  occurs  before  the  maturity  of  the  period 
which  shows  that  the  person  entitled  is  not  "  sleeping  "  on  his  rights 
{as  when  he  makes  a  judicial  demand  against  the  party  to  whose 
advantage  prescription  operates),  or  which  obviates  the  necessity  of 
proving  his  right  (as  when  the  other  party  acknowledges  the  right 
of  the  party  to  whose  disadvantage  prescription  operates) — in  short. 
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when  one  of  certain  specified  facts,  which  render  it  unnecessary 
that  prescription  should  be  recognized  in  so  far  as  the  particular 
case  is  concerned,  occurs  "prior  to  the  maturity  of  the  period, 
prescription  is  interrupted,  in  which  case  the  time  which  has  so  far 
elapsed  loses  its  effect  and  prescription  again  com- 
'  mences  to  run  upon  the  cessation  of  the  cause  of 
interruption  (Art.  157,  1). 

The  Japanese  Code  contains  elaborate  provisions  in  regard  to 
the  causes  of  interruption  of  prescription,  which  may  be  conveniently 
explained  under  three  heads  : — 

1.  Demand  (seikyu)  (Art.  147,  No.  1).     The 
'  '      *      expression    "  demand "    covers    not    merely   such 

judicial  measures  as  an  action,  and  order  for  payment  (shiharai 
meirei :  this  is  an  order  issued  by  a  Local  Court  against  a  debtor 
in  accordance  with  the  creditor's  declaration  of  his  claim  for  a  fixed 
sum  of  money  or  the  rendering  of  a  fixed  quantity  of  other  fungibles 
or  of  documentary  securities  [Code  of  Civil  Procedure,  Art.  382  et 
seqi]  ),  a  summons  for  the  purpose  of  effecting  a  compromise  (this 
means  to  have  the  adversary  summoned  before  a  Local  Court  for 
the  purpose  of  arranging  a  compromise  in  accordance  with  Art.  381 
of  the  Code  of  Civil  Procedure),  voluntary  appearance  (nin-i  shutto  : 
this  means  that  the  parties  appear  before  the  Court  on  regular  days 
for  hearing  without  previously  fixing  the  date  and  proceed  orally  to 
discuss  the  question  of  a  compromise  in  accordance  with  Art.  378 
of  the  Code  of  Civil  Procedure),  and  participation  in  bankruptcy- 
procedure  (Tiasan  tetsuzuki  sanka :  this  means  to  make  a  claim- 
against  a  bankrupt  estate  in  response  to  a  notification  issued  to 
creditors  [Bankruptcy  Law]  ),  but  also  demands  made  out  of  Court 
either  in  writing  or  verbally.  The  fact  of  a  judicial  demand  having 
been  made  can  be  easily  proved,  but  such  is  not  the  case  with  a. 
notification  of  demand  (saikoku)  unless  it  be  made  by  means  of  a 
bailiff  {shittatsuri)  or  by  certified  contents  post  (naiyo  shomei 
yubin).    A  judicial  demand  (that  is,  an  action  of  any  kind  whether; 

it  be  a  regular  action,  incidental  action  or  counter- 
Art.  149 

action ;  a  claim  for  set-off  is  also  a  kind  of  action),_ 
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however,  does  not  have  the  effect  of  interrupting  prescription  if  the 
action  is  dismissed  or  withdrawn — that  is,  if  the  demand  is  not 
made  good  (Art.   149).     The  same   applies   (1)  to  an  order  for 
payment  if  litispendence*  loses  its  effect  (that  is,  if 
the  creditor  does  not  bring  an  action  within  one 
month  from  the  day  on  which  notice  was  served  on  him  of  the 
fact  of  an  objection  having  been  raised  by  the  other  party  in  due 
time  [see  Code  of  Civil  Procedure,  Art.  391,  2]  )  (Art.  150,  (2)  to  a 
summons  for  the  purpose  off  effecting  a  compro- 
mise, if  the  other  party  does  not  appear  or  if  no 
compromise   is   arrived    at   (first   part  of   Art.    151),   (3)  to  the 
voluntary  appearance  of  the  parties  if  no  compromise  is  arrived  at 
(latter  part  of  Art.  151),  (4)  to  participation  in 
bankruptcy  procedure  if  the  creditor  cancels  the 
act  of  participation,  or  if  his  demand  is  dismissed  (Art.  152)  and 
(5)  to  a  notification  of  demand  (which  is  a  com- 
paratively ineffective  method  of  demand)  if  judicial 
'demand  in  any  of  the  ways  above  enumerated,  or  attachment,  etc. 
to  be  considered  under  the  following  Number,  is  not  made  toithin 
~  six  months  (Art.  153). 

"'  In  order  that  an  order  for  payment  may  operate  to  interrupt 
[prescription,  it  is  essential  that  litispendence  should  exist ;  therefore 
when  the  order  for  payment  has  not  been  duly  served,  and 
consequently  has  not  called  litispendence  into  being,  even  though 
a  formally  valid  order  for  execution  has  been  served,  the  act  does 
not  operate  to  interrupt  prescription  "  (Supreme  Court,  11th  April, 
1907).  "  An  application  for  adjudication  of  bankruptcy  is  merely 
a  kind  of  judicial  demand,  inasmuch  as  it  is  made  for  the 
purpose  of  preserving  the  property  of  the  bankrupt  and  ensuring 
a  share  in  the  impartial  distribution  of  the  said  property  "  (Ditto, 

*  Litispendence  (kenri  kosoku)  denotes  a  state  in  which  a  relation  of  pendency 
of  a  lawsuit  is  formed  in  u.  certain  Court  against  a  definite  adversary  in  respect 
to  a  certain  subject-matter.  As  »  rule,  litispendence  is  called  into  being  on  the 
service  of  the  complaint  (sojfi)  on  the  other  party,  but  in  the  case  of  an  order  for 
payment,  when  such  order  is  served  on  the  other  party. 
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9th  Dec.,  1904).  "  When  the  Court  issues  an  order  for  payment 
on  the  application  of  the  creditor  and  such  order  is  duly  served  on 
the  debtor,  it  operates  to  interrupt  prescription  on  the  v«ry  day  of 
the  application  for  the  issue  thereof  "  (Ditto,  1st  Oct.,  1901).  "  A 
judicial  demand  operates  to  interrupt  prescription  as  soon  as  the 
action  is  instituted,  irrespective  of  whether  the  complaint  is  subse- 
quently served  on  the  other  party  or  not  "  (Nagasaki  Appeal  Court, 
18th  Feb.,  1911).  "  In  the  case  of  a  demand  made  out  of  Court, 
however,  the  general  rule  governing  the  time  when  expressions 
of  intention  take  effect  applies,  and  it  is  necessary  that  the  expres- 
sion of  intention  embodying  the  demand  should  reach  the  other 
party  ;  therefore  even  though  a  demand  be  entrusted  to  a  bailiff  with 
a  request  to  serve  the  same  upon  the  other  party,  it  does  not  operate 
to  interrupt  prescription  if  it  cannot  be  duly  served  because  of  the 
domicile  or  residence  of  the  debtor  being  unknown  "  (Tokyo  Appeal 
Court,  8th  Jan.,  1910).  "  The  expression  '  when  the  action  is  dis- 
missed '  within  the  sense  of  Art.  145  includes  both  when  the  action 
is  dismissed  by  reason  of  its  contravening  prescribed  formalities  or 
falling  outside  the  jurisdiction  of  the  particular  Court,  and  when  the 
demand  is  dismissed  on  account  of  its  intrinsic  weakness  "  (Supreme 
Court,  30th  April,  1909).  "  When  an  order  for  payment  has  been 
served  upon  the  debtor,  it  has  the  effect  of  interrupting  prescription 
on  the  day  on  which  the  application  for  such  order  was  made  ;  but  if 
it  is  found  impossible  to  effect  service,  the  order  for  payment  does  not 
serve  to  interrupt  prescription  because  no  state  of  litispendence  has 
been  called  into  existence  "  (Tokyo  Appeal  Court,  20th  Oct.,  1908). 
"  The  system  of  extinctive  prescription  has  its  origin  in  the  desire  to 
cause  negligent  persons  entitled  to  rights  to  forfeit  such  rights  pro  bono 
publico :  therefore  participation  in  bankruptcy  procedure  operates  to 
interrupt  prescription  even  though  the  adjudication  of  bankruptcy 
may  be  subsequently  cancelled,  because  such  cancellation  is  in  no  way 
imputable  to  negligence  on  the  part  of  the  person  entitled  ;  moreover, 
though  the  cancellation  of  an  adjudication  of  bankruptcy  terminates 
.the  direct  effect  of  such  adjudication,  the  interruption  of  prescription — ■ 
which  is  the  effect  of  a  notification  of  a  claim — is. not  affected  by 
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the  cancellation  of  the  said  adjudication  (ToJcyo  District  Court,  10th 
Feb.,  1903). 

2.  Attachment,  provisional  attachment,  or 
'  '  provisional  disposition  (Art.  147,  No.  2).  "At- 
tachment "  (sashi-osae)  denotes  a  seizure  made  by  way  of  execution. 
"  Provisional  attachment  "  (Jcari-sashiosae)  denotes  a  seizure  made 
by  way  of  precaution  in  order  to  secure  execution  when  it  is  appre- 
hended that  failing  such  measure  execution  of  a  judgment  would  be 
impossible,  or  that  material  difficulty  in  the  execution  thereof  would 
be  caused.  The  expression  "  provisional  dispositions  "  (kari-shobun) 
is  a  generic  term  for  various  measures  adopted  by  a  Court  for  placing 
the  subject-matter  of  a  suit  under  official  custody,  ordering  or  forbid- 
ding the  other  party  to  the  applicant  to  do  a  certain  act  in  respect  to 
the  same.  They  include  all  interdicts,  injunctions  and  duress  of  a 
temporary  nature.  "  Provisional  dispositions  are  admissible  in  respect 
to  the  subject-matter  in  dispute,  if  it  is  to  be  apprehended  that  by 
reason  of  a  change  in  the  existing  situation  the  realization  of  the 
right  appertaining  to  a  party  would  be  impossible,  or  that  material 
difficulty  in  the  realization  thereof  would  be  produced."  Attachment, 
etc.  is  a  measure  which  is  usually  adopted  after  a  demand  has  been 
made  in  one  of  the  forms  enumerated  under  No.  1,  but  it  may  be 
effected  forthwith — as  in  the  case  of  attachment  by  virtue  of  a 
notarial  deed — when  it  constitutes  an  independent  cause  of  interrup- 
tion of  prescription.  Even  when  attachment,  etc.  is  effected  after  a 
demand  has  been  made  as  above,  it  serves  to  interrupt  prescription 
for  a  second  time,  so  that  prescription  must  again  recommence  to 
run,  and  the  time  intervening  between  the  demand  and  the  cessa- 
tion of  the  attachment,  etc.  is  rendered  of  no  avail  for  the  purpose  of 
prescription.  Though  attachment,  etc.  is  usually 
effected  against  the  party  to  whose  advantage  pre- 
scription will  operate  (that.  is.  the  possessor,  debtor,  etc.),  it  may 
also  be  effected  against  some  other  party  (such  as  the  person  who  has 
charge  of  the  thing  in  dispute  on  behalf  of  the  possessor,  or  a  debtor  of 
the  debtor^.  In  such  a  case,  the  attachment,  etc.  does  not  operate  to 
interrupt  prescription  until  and  unless  the  party  to  whose  advantage 
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prescription  is  running  be  notified  of  the  fact,  no  matter  whether  the 
latter  already  knows  or  does  not  know  of  the  circumstance  (Art.  155). 

.„„         It  is  a  matter  of  course  that  attachment,  etc.  does 
Art  l')4 

not  operate  to  interrupt  prescription  if  it  be  subse- 
quently cancelled,  either  upon  the  voluntary  application  of  the  person 
entitled,  or  by  judgment  on  an  objection  being  raised  by  the  debtor,  etc. 
because  of  its  non-fulfilment  of  legal  requirements  (Art.  154).  "  If, 
subsequent  to  prescription  having  been  validly  interrupted  by  pro- 
visional attachment,  such  provisional  attachment  is  converted  into  a 
regular  one,  the  effect  of  the  provisional  measure  merges  into  the  re- 
gular attachment  as  a  natural  consequence  "  (Supreme  Court,  16th 
Dec,  1904). 

•  3.  Acknowledgment  (sho-nin)  (Art.  147,  3). 
'  '  The  party  to  whose  advantage  prescription  will 
operate  may  sometimes  acknowledge  the  right  of  the  other  party  and 
this  may  be  done  either  expressly  or  impliedly.  When  a  time  of 
grace  is  requested  in  regard  to  payment,  or  interest  is  paid,  the  obli- 
gation is  impliedly  acknowledged.  Waiver  of  the  benefit  of  com- 
pleted prescription  has  the  same  effect  as  a 
disposal  of  a  right,  but  until  completed  it  is 
uncertain  whether  it  will  ever  be  completed,  and  so  to  inter- 
rupt prescription  by  acknowledgment  cannot  be  regarded  in  the 
same  light  as  a  disposal  of  a  right — for  it  merely  means  the  loss  of 
the  time  which  has  so  far  elapsed.  Therefore,  in  order  to  make  an 
acknowledgment  which  operates  to  interrupt  prescription,  it  is  not 
necessary  that  the  party  (when  the  acknowledgment  is  made  by  the 
principal  party)  or  bis  representative  (when  it  is  made  by  a  repre- 
sentative) should  possess  capacity  for,  or  authority  of  disposal 
(respectively)  in  respect  to  the  right  (claim)  of  the  other  party,  but  it 
suffices  for  them  to  possess  capacity  for,  or  authority  of  management 
(Art.  156).  Thus,  even  a  representative  whose  authority  is  not 
defined  (see  Art.  103)  may  effect  an  acknowledgment,  calculated 
to  interrupt  prescription,  on  behalf  of  the  principal. 

These  methods  of  interrupting  prescription  are 
all  acts  of  a  certain  person  vis-d-vis  another  and, 
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therefore,  are  not  of  such>a^n~ature  that  they  sbouM~take*effect<a$*aiaasli, 
third  parties.  For  this  reason,  the  law  provides  that  an  interrup- 
tion of  prescription  takes  effect  only  as  between  the  parties  and  then- 
successors  (Art.  148).  For  example,  when  "  A "  and  "  B  "  are 
in  possession  of  a  thing  owned  by  "  C  ",  if  "  C  "  demands  recovery 
from  "  A  "  only,  prescription  is  interrupted  against  "A"  but  not 
against  "  B  ".  The  same  applies  when  "  A  "  and  "  B  "  have  bor- 
rowed money  conjointly  from  "  C  ",  and  "  C  "  has  demanded 
payment  from  "  A "  only.  There  are,  however,  two  important 
exceptions  to  the  rule — namely,  (1)  when  a  demand  is  made  against 
one  of  the  debtors  under  a  joint  obligation  and  prescription  is  inter- 
rupted in  consequence,  it  takes  effect  against  all  the  other  debtors  also 
(see  Arts.  434  and  458),  and  (2)  an  interruption  of  prescription 
against  the  principal  debtor  takes  effect  against  the 
surety  also  (Art.  457,  1).  Further,  of  these  causes 
of  interruption  of  prescription  some  (like  acknowledgment  or  notifica- 
tion of  demand)  interrupt  prescription  for  an  instant,  while  others 
(attachment,  etc.)  do  so  for  some  tiine.  In  the  former  case, 
prescription  newly  commences  to  run  immediately  (that  is,  on  the 
following  day),  while  in  the  latter  case  prescription  re-commences 
to  run  upon  the  cessation  of  the  cause  of  interruption  (that  is, 
on  the  day  following  such  cessation) — the  removal  of  attach- 
ment, for  example  (Art.  157,  1).  In  the  case  of  a  judicial  de- 
mand, however,  it  being  somewhat  doubtful  when  the  cause  of 
interruption  is  to  be  considered  as  having  ceased,  it  is  specially  pro- 
vided that  in  such  a  case  prescription  re-commences  to  run  when  the 
judgment  (that  is,  final  judgment  recognizing  the  right  in  dispute) 
has  become  final  and  conclusive  (Art.  157,  2). 

Prescription  subsequent  to  an  interruption  is  of  the  same  nature 
as  that  prior  thereto.  Thus,  when  a  two  year  prescription  is  inter- 
rupted by  a  notification,  it  is  completed  on  the  maturity  of  two  years 
from  the  day  on  which  such  notification  was  served.  But  when 
acquisitive  prescription  is  interrupted  by  a  judicial  demand  or 
acknowledgment,  the  party  who  was  a  possessor  in  good  faith  so 
far,  now  becomes  a  possessor  in  bad   faith,  and  the  period  for  pre- 
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scription    is  largely  extended    (see  under   "  Acquisitive  Prescrip- 
tion "). 

II.    Suspension  of  prescription.    Prescription 
Suspension  of    cannot   work  so  much   damage  as  might  at  first 

sight  appear,  for  it  can,  as  a  rule,  be  easily  inter- 
rupted and  controlled  ;  but  there  are  cases  in  which  it  is  difficult  or 
even  impossible  to  do  so — as,  for  example,  when  the  party  who 
ought  to  interrupt  prescription  is  a  minor  or  an  incompetent  person, 
and  there  happens  to  be  no  legal  representative  to  act  for  him  ;  or 
even  an  ordinary  person  may  be  unable  to  adopt  measures  to  the 
same  end  on  account  of  war,  floods,  etc.  In  the  case  of  the  property 
of  a  succession  also,  so  long  as  the  heir  is  not  fixed  it  is  impossible  to 
interrupt  prescription  running  both  for  and  against  such  property. 
It  would  be  highly  unfair  to  allow  prescription  to  be  completed  even 
under  these  circumstances  and  permit  rights  to  be  lost  or  extinguish- 
ed beyond  all  remedy.  In  such  cases,  therefore,  the  law  recognizes 
what  is  called  a  "  suspension  of  prescription  "  (jiko  no  teislii)  by 
which  the  completion  of  prescription  is  suspended  for  a  certain 
period — that  is — the  effect  of  the  time  that  has  so  far  elapsed  is  not 
lost,  but  goes  to  make  up  and  complete  the  period  for  prescription 
together  with  the  time  that  may  elapse  subsequent  to  the  maturity 
of  the  period  of  suspension. 

(1)     In  favour  of  a  minor  or  an  incompetent 

person,  a  suspension  of  prescription  is  recognized  in 
regard  to  rights  in  general.  If  a  minor  or  an  incompetent  person  is 
left  without  a  legal  representative  (owing  to  death,  resignation,  or  any 
other  cause)  within  six  months  prior  to  the  maturity  of  the  period  for 
prescription  against  any  right  (held  by  such  incapacitated  person), 
the  progress  of  the  prescription  is  suspended  for  six  months  calculat- 
ed from  the  day  when  he  acquires  legal  capacity,  or  from  the  day 
when  his  new  legal  representative  enters  upon  his  duties  (Art.  158). 
This  is  to  give  the  principal  party  who  has  become  a  person  of  full 
capacity,  or  his  new  legal  representative,  sufficient  time  to  inquire 
into  the  3tate  of  his  rights  and  liabilities.  This  Article  applies  even 
when  a  minor,  etc.  has  lost  his  legal  representative  on  the  very  day 
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on  which  the  period  for  prescription  against  a  given  right  would 
otherwise  be  completed,  but  it  does  not,  of  course,  apply  to  rights 
and  liabilities  which  a  minor,  etc.,  as  a  result  of  prescription,  is 
entitled  to  acquire  or  to  be  relieved  from.  In  case  there  is  no  legal 
representative  of  a  minor,  etc.  against  whom  a  person  desires  to 
interrupt  prescription,  the  competent  Court  must  be  applied  to  for 
the  appointment  of  a  special  representative  for  the  purpose  (see  Code 
of  Civil  Procedure,  Art.  46). 

(2)  In  regard  to  rights  which  a  minor,  in- 
competent person,  or  quasi-incompetent  person  holds 
against  his  father  or  mother  who  manages  his  property  (whether  in 
the  exercise  of  parental  power  or  otherwise),  or  his  guardian,  and 
also  in  regard  to  rights  which  a  married  woman  has  against  her 
husband,  the  progress  of  prescription  is  suspended  for  six  months 
calculated  from  the  day  when  the  incapacitated  party  becomes  a 
person  of  full  capacity  or  a  new  legal  representative  enters  upon  his 
duties,  or  her  marriage  is  dissolved  (by  divorce  or  death)  (Arb.  159). 
This  is  also  founded  on  the  same  reason  as  above,  inasmuch  as  while 
an  incapacitated  person  remains  under  the  care  of  his  father,  mother 
or  guardian,  or  a  married  woman  under  the  authority  of  her  hus- 
band, it  is  very  difficult,  or  even  actually  impossible,  for  him  or  her 
to  assert  rights  against  such  person  ;  and  when  he  or  she  has  become 
a  person  of  full  capacity  it  is  necessary  to  have  the  benefit  of  a  period 
of  grace  before  he  or  she  is  in  a  position  to  be  able  to  assert  rights 
against  the  same. 

Q  (3)     In  respect    to    rights   existing  for  and 

against  the  property  of  a  succession  also,  the  pro- 
gress of  prescription  is  suspended  for  six  months  calculated  from  the 
time  when  the  heir  is  determined,  a  manager  is  appointed,  or  an 
adjudication  of  bankruptcy  is  made  (Art.  160).  This  article  applies 
when  the  heir  does  not  accept  the  succession,  when  it  is  uncertain 
whether  there  is  any  heir,  when  an  application  for  an  adjudication  of 
bankruptcy  is  made  against  the  property  of  the  succession,  etc. 

.  .  lgl  (4)     If,   at  the  time  when  the  period  for  pre- 

scription would  otherwise  mature,  the  prescription 
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cannot  be  interrupted  owing  to  vis  major  or  any  other  unavoidable 
cause  (such  as  obstruction  of  communication  by  floods,  war,  etc., 
cessation  of  judicial  business  owing  to  earthquakes,  war,  etc.,  it  being 
decided  by  the  Court  whether  a  given  fact  constitutes  an  unavoidable 
cause),  the  progress  of  the  prescription  is  suspended  for  two  weeks 
calculated  from  the  time  when  such  obstruction  ceases  to  exist  (Art. 
161).  In  case  of  such  obstruction  ceasing  for  even  only  one  day 
before  the  maturity  of  the  period  for  prescription,  this  article  does  not 
apply,  because  there  is  the  one  day  which  may  be  availed  of  for  the 
purpose  of  interrupting  prescription. 

Sub-section  2. 
Acquisitive  Prescription. 

Meaning  of  "^  f°rmer  times>  acquisitive  prescription  was 

acquisitive  recognized  only  in  respect  to  real  rights  ;  but  now- 
prescription  adays  it  is  recognized  more  extensively — that  is  in 
respect  to  all  property  rights.  Eights  other  than  pecuniary — like 
rights  of  relationship — are  rights  which  are  exclusively  personal,  and 
no  person  who  does  not  enjoy  the  essential  personal  status  is,  there- 
fore, allowed  to  acquire  them  by  title  of  prescription.  Property 
rights,  however,  are  generally  assignable  from  person  to  person,  and 
no  special  personal  status  is  requisite  for  the  acquisition  thereof.  In 
case  therefore,  such  rights  have  long  been  exercised,  persons  are  enabl- 
ed to  acquire  them  simply  by  that  title.  Eights  may  be  exercised  in 
various  ways,  but  the  cause  for  acquiring  rights  by  title  of  prescription 
is  limited  to  possession  (senyu)  only,  and  that  is  all  that  is  required. 
In  other  words,  a  person  who  has  possessed  a  right  for  a  certain 
period  of  time  is  legally  enabled  to  acquire  such  right. 

While  a  fuller  discussion  of  what  the  expres- 
Conditions  for    sjon  «  posession  "  means  is  reserved  for  the  follow- 
.  -t-  ing  Book,  we.  may  here  briefly  note,  that  to  have  a 

prescription      thing  really  and  actually  under  one's  control  with 
Art  1R2  l       *^e  "^tention  of  ownership  is  to  possess  the  owner- 
ship ;  while   in  the  case    of  any   other  property 
right,  freely  to  exercise  it,  really  and  actually,  with 
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the  intention  of  doing  so  on  one's  own  account,  is  to  possess  such 
property  right.  But  in  order  to  acquire  a  right  by  means  of  posses- 
sion it  is  essential  (1)  that  there  be  no  defect  in  the  state  of  possession, 
and  (2)  that  such  possession  continue  for  a  fixed  period — conditions 
which  are  obviously  implied  in  the  intention  with  which  the  system 
of  prescription  is  legally  recognized.  Possession  is  defectless  when  it 
is  peaceful,  open  and  continuous.  As  to  the  period  during  which  it 
is  necessary  for  the  right  to  be  held  in  possession,  this  differs 
according  to  place,  but  it  is  fixed  at  thirty  years  in  several  countries. 
In  view  of  the  present  condition  of  society,  however,  in  which  it  is 
desirable  that  legal  relations  should  be  settled  without  any  necessary 
delay,  the  Japanese  law  fixes  it  at  twenty  years  (Art.   162, 1  and 

163).     If  possession  was  commenced  in  good  faith 

and  without  fault,  in  addition  to  its  being  peaceful 

Art.  163         amj  0pen  ari(i  continuous,  the  possessor  is  enabled  to 

acquire  the  right  more  easily — that  is,  by  ten  years'  possession  in  the 

case  of  the  ownership  of  immovables  (Art.  162,  2),  and  immediately 

in  the  case  of  the  ownership  of  movables  (Art.  192),  so  that  in  the 

latter  case   continuity  of;  possession  is  not  required. 

Though  this  is  sometimes  referred  to  as  "  instanta- 

nsous  prescription  "  (sokuji  jilto),  it  cannot  be  properly  regarded  as 

prescription  because  it  implies  no  effect  of  time.     "  A  possessor  of  an 

immovable  is  legally  presumed  to  have  possessed  it  peacefully,  openly 

and  in  good  faith,   but   he  is   not   legally   presumed  to  have  been 

without  fault  at  the  beginning  of  the  possession  ;  therefore  a  person 

who  claims  acquisitive  prescription  is   bound  to  prove  that  he  was 

without  fault  at  the  beginning  of  the   possession  "   (Tokyo   Appeal 

Court). 

In  addition  to  the  causes  of  interruption  and 
Art.  164 

suspension  to  which  it  is  subject  in  common  with 

Art.  165  ^g  other  jjm^  0f  prescription,  acquisitive  prescrip- 
tion is  subject  to  a  cause  of  interruption  which  is  peculiar  to  itself— 
that  is — acquisitive  prescription  is  interrupted  when  the  possessor  has 
voluntarily  suspended  his  possession,  or  when  he  has  been  dis- 
possessed by  another  person  (Arts.- 164  and  165). 


ACQUISITION    AND   LOSS   OF   PRIVATE   RIGHTS  129 

Sub-section  3. 

Extinctive  Prescription. 

Meaning  of  Under  old-fashioned  legislative  precedents,  as 

extinctive       acquisitive  prescription  was  confined  to  real  rights, 
prescription     so  extinctive  prescription  was  limited  to  obligations. 
Nowadays,  however,  extinctive  prescription,  like  acquisitive  prescrip- 
tion, is,  as  a  rule,  recognized  in  respect  to  all  property  rights.     But 
as  a  right  is  extinguished  by  extinctive  prescription  because  of  the 
failure  to  exercise  it  on  the  part  of  the  person  entitled,  this  prescrip- 
tion does  not  apply  to  ownership  because  ownership  can  be  exercised 
in  any  manner  whatsoever,  and  it  is  usually  difficult  to  conceive  of 
a  case   where  ownership   in  a  thing  is  not  absolutely  exercised. 
Besides,  were  ownership  in   a   thing  extinguished  by  prescription, 
the  only  alternatives  would  be  to  vest  it  in  the  State,  or  in  the  party 
who  took  possession  of  it  first  of  all ;  so  rather  than  that  either  of 
such  courses  should  be  followed,   it  is  thought  preferable  that  the 
owner  should  retain  his  ownership  except  it  be  required  by  another 
person  by  title  of  acquisitive  prescription.     Nor  are  rights  which 
cannot  yet  be  exercised  terminated  by  extinctive  prescription.     In 
other  words,  extinctive  prescription  of  a  right  commences  to  run  only 
when  it  becomes  possible  for  the  person  entitled  to 
exercise  it  (Art.  166,  1).     It  therefore  follows  that 
extinctive  prescription   does  not   commence  to  run  in  respect  to  a 
right  subject  to  a  condition  precedent,  or  to  a  time  of  commencement, 
so  long  as  such  condition  or  time  limit  is  not  fulfilled  or  does  not 
arrive.     But  the  ownership  in   the  subject-matter  of  even  such  a 
right  may  be  lost  by  acquisitive  prescription,  and  with  it  the  right 
itself  in  the  meantime      Suppose,  for  example,  that  "  A  "  agreed  to 
deliver  a  certain  thing  to  "  B  "   twenty-one  years  after  date,  and 
"  C  "  entered  upon  the  possession  of  the  said  thing  half  a  year  after 
the  agreement.     In  such  a  case,  extinctive  prescription  in  respect  to 
the  obligation  does  not  commence  to  run  until  the  expiry  of  the  said 
period  of  twenty-one  years :  but  acquisitive  prescription  in  respect  to 
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the  ownership  of  the  thing  commences  to  run  in  favour  of  "  C  "  as 
soon  as  he  enters  upon  the  possession  thereof,  and  will  be  completed 
half  a  year  before  the  right  became  exercisable.  In  order  to  prevent 
such  an  untoward  result,  it  is  provided  that  the  person  entitled  to  a 
right  subject  to  a  time  of  commencement,  or  a  condition  precedent, 
may  require  a  third  person  who  possesses  the  subject-matter  of  the 
right  to  acknowledge  his  right,  and  thereby  interrupt  the  acquisitive 
prescription  running  in  favour  of  such  third  person  (Art.  166,  2). 
"  In  the  case  of  an  obligation  consisting  of  current  deposit,  the 
Creditor,  unless  there  be  a  special  provision  to  the  contrary,  is  in  a 
position  to  be  able  to  demand  payment  at  any  time  ;  therefore  the 
period  for  extinctive  prescription  in  respect  to  such  obligation  is  to  be 
computed  from  the  time  when  the  relation  of  deposit  came  into 
being "  (Supreme.  Court,  13th  Dec,  1910).  "  Even  though  an 
obligation  is  essentially  single,  if  it  is  payable  by  several  instalments, 
the  obligation  becomes  liable  to  be  extinguished  by  prescription 
portion  after  portion,  as  the  time  for  payment  of  each  instalment 
arrives  "  (Ditto,  13th  June,  1907).  "  In  case  the  time  for  payment 
is  specially  agreed  upon  as  regards  an  obligation  arising  from  the 
professional  services  rendered  by  an  advocate,  notary  or  bailiff,  the 
prescription  commences  to  run  upon  the  arrival  of  such  time,  irre- 
spective whether  the  matter  in  connection  with  which  his  services 
are  required  has  terminated  or  not "  (Ditto,  16th  March,  1907). 
"  Even  in  the  case  of  an  obligation  payable  by  monthly  instalments, 
if  execution  is  resorted  to  for  the  balance  still  due  by  virtue  of  a 
special  stipulation  to  the  effect  that  in  the  event  of  the  debtor's  failing 
to  pay  even  a  single  instalment  the  whole  balance  may  be  demanded 
forthwith  and  at  one  time,  the  extinctive  prescription  in  respect  to 
the  whole  balance  still  due  commences  to  run  on  the  day  when  the 
execution  has  been  completed "  (Osaka  Appeal  Court.  9th  Oct., 
1909).  "  An  obligation  payable  on  a  certain  date  can  be  exercised 
simultaneously  with  the  arrival  of  the  date — that  is,  the  creditor  is 
placed  in  a  position  to  be  able  to  exercise  his  right  at  the  first  moment 
of  the  day — at  0  o'clock  A.M. ;  therefore  that  day  is  to  be  included 
in  the  calculation  of  the  period  for  prescription  "  (Ditto,  23rd  April, 


ACQUISITION  AND  LOSS  OF  PRIVATE  BIGHTS  131 

1909).  "  When  no  time-limit  is  fixed  in  respect  to  the  payment  of 
money,  the  creditor  may  at  any  time  exercise  his  right  "  (Ditto,  28th 
June  1910). 

The  period  for  extinctive  prescription,  also,  is 
General  period   usuany  fjxed.  at  thirty  years  in  other  countries  ;  but 

Dreseriution  ^e  ^aPanese  ^aw  nas  fixed  it  at  twenty  years, 
like  that  for  acquisitive  prescription  (Art.  167,  2) ; 
but  at  the  present  day,  when  it  is  imperative  that 
all  transactions  should  be  settled  as  promptly  as  possible,  this  rule 
cannot  invariably  be  followed  irrespective  of  the  nature  of  rights ; 
and  there  are  cases  where  it  is  necessary  that  extinctive  prescription 
of  a  short  period  should  be  recognized.  In  fact,  these  exceptional 
cases  are  so  numerous  that  twenty  year  prescription  really  cannot  be 
considered  as  the  rule. 

Short-term  There  are  many  kinds  of  short-term  prescrip- 

extinctive       ti°n>  ar>d  the  provisions  relating  to  them  are  scat- 
prescription     tered  over  the  Civil  and  Commercial  Codes,  only  a 
portion  of  same  being  included  in  the  Book  of  General  Provisions  of 
the  Code  because  of  their  more  extensive  application. 

Prescription  ^or  examP^e»   *ne   right   of  cancellation  of  a 

of  the  right  of  voidable  act — which  has  already  been  discussed 
cancellation  m  detail — is  extinguished  by  a  short-term  pre- 
Art.  126  scription  of  five  years — that  is,  the  right  of 
cancellation  is  terminated  by  prescription  on  the  expiration  of  five 
years  from  the  time  when  it  becomes  possible  for  the  party 
entitled  to  ratify  the  act  (first  part  of  Art.  126).  If  there  are 
two  or  more  persons  entitled  to  a  right  of  cancellation  in  respect  to 
one  and  the  same  act,  prescription  progresses  severally  against  each 
of  such  persons.  In  the  case  of  a  voidable  act  of  a  married  woman, 
for  example,  the  right  of  cancellation  is  lost,  so  far  as  the  husband 
is  concerned,  if  it  has  not  been  exercised  by  him  in  the  course  of 
five  years  from  the  time  when  he  obtained  a  knowledge  of  the  act, 
but  the  right  will  continue  in  existence  in  respect  to  the  woman  for 
five  years  from  the  dissolution  of  her  marriage.  The  same  applies  to 
an  incapacitated  person  '  and  his  legal  representative.     Against  the 
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possibility,  however,  of  the  period  for  prescription  proving  longer 
than  twenty  years  as  the  result  of  the  starting  point  being  thus 
specially  fixed,  it  is  further  provided  that  the  right  is  also  terminated 
on  the  lapse  of  twenty  years  from  the  time  of  the  act  (latter  part  of 
Art.  126).  "  Even  when  the  legal  representative  of  a  minor  has 
performed  a  voidable  act,  the  latter  can  no  longer  cancel  the  act 
when  five  years  have  elapsed  from  the  time  of  his  attainment  of 
majority"  (Supreme  Court,  9th  Feb.,  1906).  "The  expression 
'  ichen  it  become  possible  to  ratify,1  within  the  sense  of  Art.  126, 
denotes  "  the  time  when  the  circumstances  forming  the  cause  of 
cancellation  have  ceased  to  exist  " — to  use  the  words  employed  in 
Art.  124,  1 — and  the  only  exceptions  to  the  rule  are  those  specified 
in  Pars.  2  and  3  of  the  same  Article  124  "  (Ditto,  9th  Feb.,  1906). 
"  A  conclusion  of  an  adoption  also  being  a  juristic  act,  the  right  to 
cancel  it  is  likewise  terminated  by  the  prescription  specified  in  Art. 
126  "  (Ditto,  3rd  Oct.,  1899).  "  The  prescription  in  respect  to  the 
right  of  cancellation  of  acts  done  by  a  person  during  his  minority 
commences  at  the  moment  when  he  attains  majority  :  it  does  not 
commence  to  run  at  the  time  when  he  obtains  a  knowledge  of  the 
cause  of  cancellation  after  his  attainment  of  majority  as  in  the  case 
of  an  incompetent  person  in  respect  to  whom  there  is  a  special 
provision  (see  Art.  124,  2)  (Osaka  Appeal  Court,  8th  June,  1907). 
Further,  the  Book  of  General  Provisions  con- 

Extinctive      tains  minute  provisions   as  to    various   kinds   of 
prescription  of  snort-term  prescription  in  respect  to  obligations. 
~~"" In  the  laws  of  other  countries,  obligations  are 

Art.  167, 1  n°t  distinguished  from  other  rights  in  respect  to  the 
general  period  for  extinctive  prescription ;  but  in 
the  Japanese  law  an  obligation  is,  as  a  rule,  terminated  by  prescrip- 
tion should  it  not  be  exercised  for  ten  years  (Art.  167,  1),  inasmuch 
as  obligations  being  usually  more  difficult  to  prove  than  real  rights, 
etc.,  it  is  thought  more  advantageous  to  the  public  interest  that 
they  should  be  extinguished  by  prescription  more  quickly  than  other 
rights.  And  obligations  being  the  most  important  rights  that  are 
affected  by  extinctive  prescription,  the  period  for  extinctive  prescrip- 
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tion  has  come  to  be  generally  regarded  as  ten  years,  instead  of 
twenty  years,  as  is  really  the  case.  "  Interest  payable  at  the  time 
when  the  principal  is  due,  and  damages  for  non-performance  of  an 
obligation,  are  not  obligations  extinguishable  by  the  short-term 
prescription  under  Art.  169  of  the  Civil  Code,  but  by  a  ten  year 
prescription  under  Art.  167,  1  thereof  "  {Supreme  Court,  6th  Nov., 
1909).  "  A  claim  for  damage  for  non-performance  of  an  obligation 
is  not  extinguished  by  the  short-term  prescription  under  Art.  169, 
but  by  the  ten  year  prescription  under  Art.  167,  1  {Ditto,  28th 
May,  1909).  "  In  the  case  of  a  person  who  has  purchased  land 
and  acquired  the  ownership,  his  right  to  have  a  registration  of  the 
transfer  of  the  said  ownership  effected  is  one  which  is  incidental  to, 
and  shares  the  same  fate  as,  the  ownership  ;  therefore  even  though 
the  right  has  not  been  exercised  for  ten  years,  it  is  not  extinguished 
by  prescription "  {Nagoya  Appeal  Court,  1st  March,  1910). 
"  Interest  accruing  subsequent  to  the  date  fixed  for  payment  of  the 
principal  is,  in  its  nature,  simply  .damage  arising  from  the  non- 
performance of  a  contract ;  therefore  it  is  not  extinguished  by  the 
five  year  prescription  under  Art.  169  "  {Miyagi  Appeal  Court). 
"  An  act  upon  a  bill  is,  of  course,  a  commercial  transaction,  but  the 
right  of  the  holder,  when  his  claim  under  the  bill  is  extinguished, 
to  take  recourse  against  the  drawer,  maker  or  acceptor  to  the  extent 
to  which  he  has  been  actually  enriched,*  is  not  an  obligation  arising 
from  a  commercial  transaction,  but  one  for  unjust  enrichment  and 
governed  by  the  rules  of  the  Civil  Code ;  therefore  the  period  for 
prescription  for  it  is  also  ten  years  according  to  Art.  167,  1  of  the 
same  Code  "  {Miyagi  Appeal  Court,  3rd  July,  1908). 

There  are,  however,  many  obligations  in  view 

of  the  nature  of  which  it  is  reasonable  that  the 
prescription 

period  for  prescription  should  be  still  shorter,  and 
Art.  169        for  these  obligations,  therefore,  it  is  necessary  to 


*  Commercial  Code,  Art.  444  provides :  "Even  though  an  obligation  under  a 
bill  is  extinguished  by  prescription  or  by  the  omission  of  some  formality,  the 
holder  is  nevertheless  entitled  to  recourse  against  the  drawer,  ruak-r  or  acceptor  to 
the  extent  to  which  they  have  been  enriched." 
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specially  fix  shorter  periods  for  prescription.  Thus,  the  Code 
provides  that  an  obligation  consisting  of  the  payment  or  delivery 
of  money,  or  some  other  thing,  and  which  becomes  due  succes- 
sively at  stated  intervals  of  one  year  or  a  shorter  period,  is 
extinguished  by  prescription  if  not  exercised  for  five  years  (Art.  169). 
This  is  the  meaning  of  the  Article  in  question,  though  it  is  not  very 
clearly  worded.*  It  applies  to  an  obligation  which  successively 
comes  into  existence  by  lapse  of  time  and  falls  due  at  intervals  of 
one  year  or  a  shorter  period,  no  matter  whether  it  is  based  on 
another  obligation  or  not,  and  such  obligations  are  extinguished  by 
short-term  prescription  lest  they  should  accumulate  and  crush  the 
debtor  under  their  united  weight.  "  The  Article  applies  to  obliga- 
tions such  as  interest,  rent,  wages,  etc.  which  are  payable  from 
period  to  period  and  does  not  apply  to  loans  of  money  themselves  " 
{Supreme  Court,  26th  June,  1903).  "  The  Article  does  not  apply 
exclusively  to  those  obligations  which  derive  their  validity  from  other 
basic  obligations  by  virtue  of  which  payment  or  delivery  of  money, 
etc.  can  be  demanded  at  fixed  intervals :  it  applies  also  to  simple 
obligations  such  as  individual  payments  by  way  of  aliment  or  life- 
annuity,  or  salaries  or  wages  of  teachers,  employees,  etc. — which 
come  into  existence  recurrently  at  intervals  of  one  year,  or  a  shorter 
period,  without  there  being  any  basic  obligations ;  but  it  does  not 
apply  to  those  obligations  which  come  into  existence  at  once  though 
subject  to  the  stipulation  that  payment  be  made  by  instalments  at 
intervals  of  one  year,  or  a  shorter  period  "  (Ditto,  11th  Dec,  1902). 
"  Art.  169  refers  to  obligations  which,  like  individual  payments  of 
life-annuity,  interest,  etc.,  successively  come  into  being  by  virtue  of 
certain  legal  relations  :  it  does  not  apply  to  those  obligations  which 
a,re  payable  by  several  instalments  at  intervals  of  one  year  or  a 
shorter  period  "  {Ditto,  29th  March,  1904).  "  Art.  169  applies  to 
obligations  which  successively  come  into  existence  by  lapse  of  time 
and  which  are  payable  at  intervals  of  one  year  or  a  shorter  period, 

*  The  Article  reads :  "  Obligations  of  which  the  object  is  payment  or  delivery 
of  money  or  other  things  fixed  by  the  year,  or  a  shorter  period,  are  extinguished  if 
not  exercised  for  five  years." 
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and  not  to  those  obligations  which  come  into  existence  at  one  time, 
but  which  are  merely  payable  by  instalments  "  (Ditto,  12th  Nov., 
1903).  "  Art.  160  does  not  apply  to  all  kinds  of  interest :  it  applies 
only  to  such  interest  as  is  payable  at  fixed  intervals  of  one  year  or  a 
shorter  period  "  (Tokyo  Appeal  Court,  23rd  Feb.,  1911). 

(1)   Fees  and   other  professional    obligations 
Three  year      (claims)   of   physicians    (including    dentists,    pro- 
prescnption     fessional  nurses,  etc.),  mid-wives  or  pharmacists ; 
Art  170         ^  obligations  (claims)  of  technical  experts  (gishi — 
such  as  engineers,  architects, etc.),  master- carpenters 
(toryo)  or  contractors,  prescription  in  this  instance  to  commence  to 
run  when  the  works  undertaken  are  finished  (Art.  170) ;  and  (3) 
responsibility  of  advocates,*  notaries  or  bailiffs  in 
regard  to  documents  which  they  have  received  in 
the  exercise  of  their  professional  duties :  the  prescription  to  com- 
mence to  run  on  the  conclusion  of  the  matters  (by  judgment  in  the 
case  becoming  final   and   conclusive,   abandonment   of  the    suits, 
compromises,  the  termination  of  the  mandate,  etc.)  in  the  case  of 
advocates,  and  at  the  time  when  they  have  executed  their  duties 
(have  drawn  up  deeds,  carried  out  execution,  etc.)  in  the  case  of 
notaries  or  bailiffs  (Art.  171). 

(1)   The   price  of  produce  and  merchandise 
Two  year       sold  by  producers  or  wholesale  or  retail  traders,  (2) 
prescription     obligations  (claims  and  liabilities)  relating  to  the 
Art  173         services  of  artizans  working  at  home  (ijohu-nin — 
like  tailors,  dyers)  or  manufacturers  (seizo-nin — like 
cabinet-makers,  shoemakers,  etc.),  (3)  obligations  (claims)  of  pro- 
prietors of  schools  or  boarding  schools,  or  of  masters  or  teachers, 
relating  to  the  charges  for  the  education,  clothing  and  board  and 
lodging  of  pupils  and  apprentices  (Art.  173),  (4)  obligations  (claims 
and  liabilities)  relating  to  the  professional  duties  of 
advocates,  notaries  or  bailiffs,  prescription  in  this 
instance  to  commence  to  run  upon  the  termination  of  the  matters 

*  Bengoshi,  semi-public  functionaries  who  alone  can  act  as  representatives  in 
connection  -with  civil  actions. 
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forming  the  cause  thereof  (principal  part  of  Art.  172).  But  cases 
may  drag  on  for  five  years  or  even  ten  years,  and  it  would  cause 
considerable  annoyance  to  the  debtor  should  it  be  possible  for  the 
creditor  to  demand  payment  in  a  lump  sum,  upon  the  final 
conclusion  of  the  case,  after  his  claims  have  been  allowed  to 
accumulate  year  after  year  and  amount  to  an  important  sum.  It 
is,  therefore,  provided  that  even  within  the  said  period  (of  two  years), 
if  five  years  have  elapsed  from  the  termination  of  each  particular 
business  (proceedings  in  first  instance,  for  example),  the  obligation 
relating  to  that  particular  business  is  extinguished  by  prescription 
(ancillary  part  of  Art.  172),  prescription  thus  progressing  severally 
in  respect  to  the  several  parts  (or  stages)  of  a  case.  Art.  172 
applies,  in  the  case  of  advocates,  for  example,  when  they  acted  in 
the  exercise  of  their  professional  duties,  that  is,  lohen  they  acted  as 
process-attorneys :  it  does  not  apply  when  they  have  acted  merely 
as  ordinary  representatives  or  private  legal  advisers.  "  In  order  to 
apply  Art.  172  in  regard  to  the  claim  of  an  advocate  against  a 
client,  it  is  first  necessary  to  determine  that  the  act  on  which  such 
claim  is  founded  was  done  in  Court "  (Supreme  Court,  14th  May, 
1907). 

(1)  Salaries  of  employees  (panto,  tedai,  etc.) 

One  year        fixed  by  the  month  or  a  shorter  period  ;  (2)  wages 

prescription     0f  laDOurers  (coolies,  gardeners,  carpenters,  masons, 

Art  174        e*c")  an^  PUD^C  performers  (actors,  geisha,  etc.)  and 

the  price  of  things  supplied  by  them  ;  (3)  freight ; 

(4)  charges  for  lodging  or  food  and  drink,  hire  for  rooms  or  seats, 

admittance  fees,  the  price  of  articles  for  consumption  and  monetary 

advances  in    inns,    restaurants,    kashiseki    (establishments    whose 

business  consists  of  letting  rooms  for  social  meetings,  lectures,  etc, 

by  the  day  or  by  the  evening)  and  places  of  amusement ;  (5)  the 

price  for  the  hire  of  movables  (Art.  174). 

Prescription  of         Moreover,  there  are  what  are  called  "  obligations 

•   obligations  of    to  make  periodical  payments  "  (teiki-hin  saiken). 

periodical       An  obligation  to  make  periodical  payments  is  one 

payments       ^y  virtue  of  which  payment  or  delivery  of  money 
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or  goods  can  be  demanded  at  fixed  intervals 
(annually  or  monthly,  for  example)  as  in  the  case 
of  a  life-annuity.  In  such  a  case  there  are  (a)  an  obligation  which 
is  payable  at  each  fixed  period  and  which  is  extinguished  by  a  five 
year  prescription  in  accordance  with  Art.  169,  and  (b)  a  basic  obliga- 
tion by  virtue  of  which  such  payment  is  made,  at  fixed  intervals.  An 
obligation  to  make  periodical  payments  refers  to  such  a  basic  obli- 
gation. Its  duration  varies  from  case  to  case.  It  becomes  exercis- 
able in  part  at  the  time  for  the  first  payment,  but  it  does  not  become 
wholly  exercisable  until  the  time  for  the  last  payment  (in  case  the 
right  is  created  for  a  fixed  period).  It  being  thus  alike  inconvenient 
whether  the  starting-point  of  prescription  for  such  an  obligation  is 
fixed  at  the  time  for  the  first  payment  or  at  the  time  for  the  last 
payment,  the  law  fixes  two  time-limits,  on  the  arrival  of  whichever 
arrives  first  the  obligation  is  extinguised  by  prescription — namely,  if 
the  right  is  not  exercised  for  twenty  years  from  the  time  for  the  first 
payment,  or  for  ten  years  from  the  time  for  the  last  payment  (in 
case  the  right  is  created  for  a  fixed  period  (Art.  168,  1).  For  in- 
stance, in  case  "  A  "  agreed  to  pay  to  "  B  "  a  life-annuity,  the  first 
payment  on  which  was  due  on  the  1st  January,  1916,  if  no  payment 
should  be  made  at  all, "  B's  "  right  to  the  annuity  will  be  extinguished 
by  prescription  on  the  1st  January,  1936,  while  the  right  to  obtain  the 
first  payment  will  be  extinguished,  in  accordance  with  Art.  169,  on 
the  1st  January,  1921  and  so  on.  Should  "  B  "  die  on  (say)  the 
2nd  January,  1921,  then  the  obligation  (that  is,  the  basic  obligation 
— the  right  to  demand  repayment  of  the  principal)  will  be  extin- 
guished ten  years  after  the  time  for  the  last  payment  (the  1st  Janu- 
ary, 1921) — that  is,  on  the  1st  January,  1913,  while  the  right  to 
obtain  the  last  payment  will  be  extinguished  on  the  1st  January, 
1926.  It  would  appear  that  this  provision  applies  where  the  right 
has  not  been  exercised  at  all.  When  the  first  payment  was  duly 
made,  and  payment  has  been  neglected  from  the  time  for  the 
second  payment  downwards,  the  prescription  begins  to  run  from 
the  time  for  the  second  payment.  The  Hosokwai,  however,  holds 
a   different  view,   and  says  an  obligation  to  make  periodical  pay- 
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ments  is  extinguished  by  prescription  upon  the  expiration  of  twenty 
years  from  the  time  for  the  first  payment,  or  of  ten  years  from  the 
time  for  the  last  payment  irrespective  of  whether  no  payment  what- 
ever has  been  made,  or  several  payments  have  been  made.  Though 
this  may  seem  absurd  at  first  sight,  it  is  practically  correct,  because 
the  prescription  which,  according  to  them,  begins  at  the  time  for  the 
first  payment  is  interrupted  by  each  successive  payment,  for  the  pre- 
scription respecting  such  an  obligation  also  can  bs  interrupted  by  any 
of  the  methods  enumerated  in  Art.  147  ;  but  even  though  payment 
has  been  made,  if  there  be  no  proof  thereof,  the  creditor  may  sud- 
denly stop  payment  when  twenty  years  have  elapsed  from  the  time 
for  the  first  payment  and  declare  that  the  obligation  has  been  ex- 
tinguished by  prescription.  This  is  where  the  provision  of  Art.  168, 
2,  according  to  which  the  creditor  may  demand  from  the  debtor  a 
written  acknowledgment  at  any  time  in  order  to  obtain  proof  of  an 
interruption  of  prescription,  comes  in  useful.  "  An  obligation  to 
make  periodical  payments  refers  to  a  basic  obligation  by  virtue  of 
which  a  fixed  amount  of  money  or  goods  are  paid  or  delivered ; 
therefore  even  though  an  obligation  consisting  of  a  monetary  loan 
for  consumption  is  arranged  payable  in  several  instalments,  or  even 
in  scores  of  instalments,  it  does  not  constitute  an  "  obligation  to 
make  periodical  payments "  within  the  meaning  of  Art.  168 " 
{Supreme  Court,  13th  June,  1907). 

Special  "^  mav  ^e  a<^e^  *hat  ^e  Commercial  Code 

prescription  in  provides  various  kinds  of  special  prescription,  the 
the  Commercial  terms  of  which  are  shorter  than  those  specified  in 
Lode  the  Civil  Code.     For  example,  obligations  arising 

from  commercial  transactions  are  extinguished  by  a  five  year  pre- 
scription, while  the  principal  obligation  under  a  bill  is  extinguished 
if  not  exercised  for  three  years. 


BOOK    II. 

REAL  RIGHTS  (BUKKEN). 


CHAPTER  1. 
GENERAL  PROVISIONS. 

The  property  of  a  person  may  be  composed  of, 

Meaning  of     an^  e^^^ce,  a  large  variety  of  rights  and  interests, 
"  Real  Rights »  ■       '    .     *  %         5     ,       . 

but  .the  most  important  of   all  such    rights    are 

(1)  "  real  rights  "  (jbukken)  and  (2)  "  obligations  "  (saiken)  :  in 
this  Book  we  will  first  take  up  real  rights  and  proceed  to  discuss 
them  in  detail. 

In  order  to  clarify  the  meaning  of  the  term  "  real  rights  ",  it 
will  be  both  convenient  and  instructive  to  contrast  them  with  "  obli- 
gations." A  "  real  right  "  or  "  right  in  rem  "  (bukken)  is  a  right 
directly  to  control  and  govern  a  thing,  while  an  "  obligation  "  is  a 
right  to  demand  performance  of  an  act  of  another  person.  It 
therefore  follows  that  while  the  object  (in  a  grammatical  sense)  of  a 
real  right  is  a  material  thing,  the  object  of  an  obligation  is  simply  an 
immaterial  act.  There  are,  indeed,  many  cases  where  such  act 
consists  of  the  prestation  of  material  things,  but  even  in  those  cases 
the  right  does  not  operate  directly  upon  the  material  things,  for  all 
that  can  be  done  by  the  person  entitled  by  virtue  of  his  right  is  to 
demand  that  such  things  be  delivered  to  him  by  the  debtor.  The 
result  is  that  when  the  things  have  once  passed  into  the  hands  of  a 
third  person  for  some  cause  or  other,  the  creditor  can  no  longer  deal 
with  the  things  themselves :  he  can  then  only  hold  the  debtor 
responsible  for  the  consequences.  On  the  contrary,  a  real  right  is  a 
right  which  is  exercised  directly  over  a  certain  thing  and  does  not 
admit  of  a  third  party  coming  in  between  the  owner  and  the  thing  ; 
so  that  wherever  the  thing  may  go,  the  person  entitled  may  pursue 
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it  and  govern  it  in  defiance  of  any  other  person  whomsoever.  These 
attributes  are  usually  referred  to  respectively  as  the  "force  of 
pursuit "  (tsuikyii-ryoku)  and  "  validity  against  the  whole  world  " 
(taise-ryoku)  of  a  real  right.  Further,  as  the  result  of  a  real  right 
being  a  right  directly  to  govern  a  thing,  it  also  possesses  a  "  prefer- 
ential force  "  (yusen-ryoku)— that  is,  it  can  be  exercised  upon  a 
thing  to  the  exclusion  of  any  other  right  which  may  exist  over  such 
thing.  Of  course,  when  two  or  more  real  rights  exist  oyer  one  and 
the  same  thing,  they  must  necessarily  differ  in  effect,  the  question  of 
their  relative  effect  or  rank  being  usually  determined  by  the  order 
in  time  in  which  they  have  come  into  existence.  If  they  are  wholly 
incompatible  and  mutually  exclusive  in  their  nature,  the  one  of  the 
first  rank  necessarily  annihilates  and  nullifies  all  the  rest ;  but  if  they 
are  of  such  a  nature  that  they  can  co-exist,  then  a  real  right  of 
inferior  rank  is  valid  in  so  far  as  it  does  not  interfere  with  the  scope 
of  another  of  superior  rank.  "  A  real  right  can  only  come  into 
existence  in  respect  to  a  specific  thing  :  in  respect  to  negotiable  things 
which  are  non-specific — like  money — a  person  is  simply  entitled 
to  an  obligation  by  virtue  of  which  they  can  be  demanded,  so  long 
as  they  are  not  yet  delivered  "  (Supreme  Court,  19th  March,  1900). 
The  tenor  and  substance  of  the  government 
riehts  exercisable  by  virtue   of  real   rights   over   things 

m  differs  from  the  nature  of  real  rights.  Eights 
which  are  exercisable  over  things  admit  of  being 
legally  treated  as  real  rights,  as  the  Japanese  word  for  real  rights — 
bukken  (literally,  "rights  (over)  things") — clearly  indicates  ;  but,  as 
a  matter  of  practice,  rights  which  can  be  exercised  over  things  are  not 
invariably  and  necessarily ,  invested  with  the  effect  of  real  rights 
— that  is,  are  not  always  legally  treated  as  real  rights.  In  former 
times,  in  some  countries,  the  creation  of  any  kind  of  real  right  of 
any  tenor  and  substance  whatsoever  was  legally  permitted  ;  but  real 
rights  possessing  such  an  extensive  validity,  as  above  indicated, 
have  a  serious  bearing  on  transactions  in  general.  Besides,  as  im- 
movables (land,  more  especially)  are  of  the  greatest  importance  to 
the  economic  as  well  as  the  political  interests  of  the  State,  it  is  not 
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considered  safe  to  leave  the  shaping  of  relations  of  rights  in  respect 
to  them  to  the  uncontrolled  discretion  of  individual  parties.  This  is 
the  reason  why  there  is  now  a  general  legislative  tendency  accord- 
ing to  which,  while  the  parties  are  permitted  freedom  of  action  so 
far  as  obligations  go,  the  same  laisser-faire  principle  is  not  followed 
with  respect  to  real  rights,  but  their  classes  are  restrictively  fixed, 
and  compulsory  provisions  are  made  in  regard  to  the  substance  of 
the  various  classes  of  real  rights,  and  to  the  acquisition  and  loss 
thereof. 

The  question,  however,  of  what  classes  of  real  rights  should  be 
recognized  and  what  should  be  their  respective  effect,  is  one  which 
must  necessarily  be  solved  in  view  of  the  conditions,  circumstances, 
and  time-honoured  usages  in  each  particular  country ;  and  this  is, 
therefore,  a  point  in  respect  to  which  the  legislative  examples  of 
foreign  States  cannot  be  safely  followed  without  due  discrimination. 
For  this  consideration,  the  Japanese  law  commences  by  laying  down 
the  rule  that  no  real  rights  other  than  those  specified  in  the  Civil 
Code  and  other  laws*  can  be  created  (Art.  175),  and  the  Code  re- 
cognizes only  nine  classes  of  real  rights,  namely,  (1)  possessory 
rights  (sen-yu-ken),  (2)  ownership  {slioyu-hen),  (3)  superficies  (chijo- 
Tcen),  (4)  emphyteusis  (ei-kosaku-ken),  (5)  servitudes  (chieki-ken), 
(6)  liens  {ryuchi-ken),  (7)  preferential  rights  (senshu-tohhen) 
(8)  rights  of  pledge  (shichi-hen)  and  (9)  rights  of  mortgage  (teito- 
Jcen).  Of  these,  ownership  is  a  kind  of  real  right  which  is  most' 
complete  in  its  scope,  while  the  substance  of  other  rights  consists 
only  of  a  part  carved  out  of  that  of  ownership.  For  this  reason, 
real  rights  other  than  ownership  are  distinguished  from  ownership 
by  the  name  of  "  branch  rights  "  (shibun-ken).     And  as  these  so- 


*  Beal  rights  recognized  by  laws  other  than  the  Civil  Code  are  few  in  number. 
They  are  confined  to  mining  rights  under  the  Mining  Law  and  the  Law  Concerning 
the  Collection  of  Alluvial  Deposits,  etc.  "  Perpetual  leases  "  (eitai-shakuchi-ken)  as 
contemplated  in  Art.  1  of  Law  No.  39  of  the  year  1907  are  rights  of  a  special  nature 
created  by  the  Government  in  favour  of  aliens  or  alien  juridical  persons :  they  are  not 
rights  which  can  be  created  between  individual  Japanese  subjects  and  aliens  (Osaka 
Appeal  Court). 
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called  branch  rights  are  exercised  over  things  owned  by  others,  they 
are  also  called  "  rights  over  things  of  others  "  (tabutsu-ken).  Of  these 
latter,  superficies,  emphyteusis  and  servitudes  have  for  their  object 
to  use  and  take  the  profits  of  things,  and  they  are  therefore  called 
"  usufructuary  real  rights  "  (yoeki  buhken),  while  liens,  preferential 
rights,  rights  of  pledge  and  rights  of  mortgage  are  called  "  real 
rights  for  security  "  (tampo  buhken)  because  their  raison  d'etre  is  to 
secure  obligations.  It  is  proposed  in  this  work  to  explain  the 
principles  governing  real  rights  without  strictly  adhering  to  the 
order  in  which  they  are  provided  for  in  the  Code,  but  in  a  manner 
which,  it  is  believed,  is  calculated  to  make  them  most  easily  com- 
prehensible to  general  readers.  This  is  the  reason  why  ownership 
is  primarily  discussed,  and  why  the  subject  of  real  rights  for 
security  is  reserved  for  a  special  book  coming  after  the  Book  of 
Obligations. 

The  chief  causes  for  which   real  rights  are 

Rule  governing  acquired,  lost  or  altered,  are  also  juristic  acts — that 

tne  acquisition  \s>   ^e   creation  or  transfer   of  real    rights    take 

i   .  - .        effect  from  the  mere  expression  of  intention  of  the 

parties  concerned  (Art.  176).     "  When  an  obliga- 
Art.  176        tion  to  transfer  a  real  right  over  a  specific  thing 

comes  into  existence,  it  has  the  effect  of  transferring 
the  real  right  immediately,  and  without  any  formality  being 
observed "  (Tokyo  Appeal  Court,  6th  Dec,  1910).  "  When  the 
seller  in  respect  to  immovables  sold  subject  to  a  repurchase  clause 
makes  a  valid  expression  of  intention  to  repurchase  the  same,  it 
has  the  effect  of  dissolving  the  sale,  and  also,  in  accordance  with 
Art.  176  of  the  Civil  Code,  has  the  effect  of  transferring  the 
ownership  from  the  buyer  to  the  seller ;  in  such  a  case,  therefore, 
the  seller  may,  without  demanding  transfer  of  the  ownership, 
demand  that  steps  be  taken,  immediately  for  the  registration  of 
the  transfer  of  the  ownership ;  but  if  the  contract  of  repurchase 
has  not  been  registered,  and  the  ownership  is  in  the  hands  of  a 
third  person  at  the  time  of  repurchase,  the  "mere  expression  of 
intention   on  the  part  of  the  seller  does  not  have   the  effect  of 
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transferring  the  ownership  from  the  buyer  to  the  seller  ;  therefore 
the  seller  cannot  demand  that  steps  be  taken  for  the  registration 
of  the  transfer  unless  he  has  first  demanded  the  transfer  of  the 
ownership  "  (Nagasaki'  Appeal  Court).  "  In  the  case  of  a  sale  of  a 
specific  thing,  the  buyer,  as  a  rule,  acquires  the  ownership  of  the 
thing  simultaneously  with  the  formation  of  the  agreement ;  but  the 
seller  may  retain  the  ownership  until  the  buyer  has  paid  the 
purchase-money  "  (Tokyo  District  Court). 

The  rule  above-mentioned  applies  only  as 
Art.  177  between  the  actual  parties  ;  but  as  real  rights  are 
Art  178  rights  which  can  be  set  up  against  the  whole 
world,  if  the  acquisition,  etc.  of  real  rights  were  to 
take  effect  from  the  mere  expression  of  intention  of  the  parties  so 
completely  that  they .  could  be  set  up  against  third  persons,  this 
might  inflict  unforeseen  losses  upon  such  third  persons  and  affect 
the  general  security  of  transactions.  Various  remedies  have,  there- 
fore, been  devised  since  ancient  times  in  order  to  meet  the  difficulty. 
In  some  cases  delivery  was  insisted  on  (the  "  delivery  principle  ") 
while  in  others  it  was  held  necessary  that  deeds  should  be  delivered 
(the  "  deed  principle  ").  In  the  more  advanced  legal  systems  of 
the  present  day,  however,  two  principles  stand  out  prominently, 
namely,  the  (1)  French  and  (2)  German.  According  to  the  French 
principle,  the  effect  of  an  expression  of  intention  is  limited  as  between 
the  parties,  and  in  order  that  it  may  be  set  up  against  third  persons 
it  is  necessary  that  a  certain  formality — patent  even  to  third 
persons — should  be  observed  ;  that  is,  it  is  required  that  registration 
be  obtained  in  regard  to  immovables,  while  in  the  case  of  movables, 
it  is  essential  that  the  things  be  delivered.  According  to  the  laws  of 
those  -countries  which  belong  to  the  German  legal  system,  this 
formality  is  not  simply  the  condition  on  the  fulfilment  of  which  the 
acquisition,  etc.  of  real  rights  can  be  set  up  against  third  persons, 
but  it  is  the  condition  essential  for  the  very  acquisition,  etc.  of  real 
rights — in  other  words,  failing  this  formality  over  and  above  the 
agreement  of  the  parties,  the  acquisition,  etc.  of  a  real  right  takes  no 
effect  whatsoever  not  merely  against,  third   persons  but  even  as 
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between  the  parties  themselves.  The  Japanese  Code  acts  upon  the 
French  example  as  being  more  agreeable  to  the  prevalent  native 
legal  conceptions ;  and  provides  (1)  that  the  acquisition,  loss  or 
alteration  of  real  rights  relating  to  immovables  cannot  be  set  up 
against  third  persons  unless  registration  be  obtained  in  accordance 
with  the  provisions  of  the  ^Registration  Law  (that  is,  the  Law 
Concerning  the  Registration  of  Immovables)  (Art.  177),  and  (2) 
that  transfers  of  real  rights  relating  to  movables  cannot  be  set  up 
against  third  persons  unless  the  movables  be  delivered  (Art.  178). 
"  The  provision  of  Art.  177  applies  not  only  when  the  acquisition, 
loss  or  alteration  of  a  real  right  relating  to  immovables  is  due  to  an 
expression  of  intention  of  the  parties,  but  also  when  it  is  due  to 
legal  provisions  such  as  those  governing  succession  to  a  house  " 
{Supreme  Court,  15th  Dec,  1908).  "Art.  177  determines  the 
condition  on  which  the  acquisition,  etc.  of  a  real  right  relating  to 
immovables — which  has  really  and  actually  taken  place — can  be  set 
up  against  third  persons  who  have  a  legitimate  interest  in  asserting 
the  absence  of  the  registration  thereof ;  therefore  the  Article  does  not 
apply  where  the  act  is  a  fictitious  expression  of  intention  and  the 
voidness  (nullity)  thereof  can  consequently  be  set  up  against  a  third 
person  in  bad  faith  "  {Ditto,  15th  Oct.,  1909).  "  Art.  177  provides 
simply  that  the  real  rights  enumerated  in  the  'Registration  Law 
cannot  be  set  up  against  third  persons  unless  registered  :  this  does 
not  mean  that  unregistered  real  rights  absolutely  cannot  be  set  up 
against  any  person  whomsoever "  (Ditto,  June,  1903).  "  Art. 
177  shows  that  when  a  third  person  waives  the  right  by  virtue  of 
which  the  acquisition,  etc.  of  a  real  right  cannot  be  set  up  against 
him,  such  acquisition,  etc.  is  effective  ipso  facto  against  such  third 
person ;  and  the  waiver  of  the  said  right  may  be  effected  by  a  mere 
expression  of  intention  on  the  part  of  the  third  person,  or  by  a 
contract  specially  made  by  him  with  the  party  interested  in  the 
acquisition,  etc.  of  the  real  right  "  (Ditto,  10th  Oct.,  1906).  "Art. 
177  applies  where  two  or  more  persona  have  acquired,  by  means 
of  several  juristic  acts,  mutually  conflicting  real  rights  in  regard 
to  the   same   immovable ;   therefore   the   article  is  not  applicable 
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where  there  is  simply  a  dispute  as  to  who  are  the  true  parties  to  the 
act  in  case  there  is  only  one  juristic  act "  (Ditto,  Feb,,  1905). 
"  Art.  177  makes  no  discrimination  as  to  whether  the  juristic  act 
constituting  the  cause  of  the  acquisition  or  loss  of  a  real  right  was 
due  to  an  offence,  or  as  to  whether  third  persons  acted  in  good  or 
bad  faith  ;  so  the  Article  invariably  applies  so  long  as  such  juristic 
act  is  not  void  ipso  facto  "  (Ditto,  20th  Oct.,  1905).  "Where  a 
person  has  bought  a  lot  of .  land  but  has  failed  to  obtain  registration 
thereof,  and  the  previous  owner  subsequently  creates  a  mortgage 
over  it,  the  ownership  in  the  land  cannot  be  set  up  against 
the  mortgagee,  irrespective  of  whether  the  latter  had,  or  had 
not,  knowledge  of  the  fact  of  the  sale"  (Ditto,  1st  Nov.,  1910). 
"  Unless  it  be  registered,  the  acquisition  or  loss  of  a  real  right 
relating  to  immovables  cannot  be  set  up  even  against  a  third  person 
who  has  not  yet  obtained  any  registration  in  respect  to  such 
immovables  (Ditto,  24th  January,  1910).  "  In  case  the  parties  to 
a  sale  of  immovables  rescind  the  sale,  if  the  fact  of  the  ownership 
having  reverted  to  the  seller  is  not  registered,  the  latter  cannot 
assert  his  ownership  against  the  sub-buyer  or  the  mortgagee,  even 
though  the  buyer  takes  unlawful  advantage  of  the  fact  of  the 
immovables  still  remaining  in  his  ownership  on  the  face  of  the 
Eegister,  and  sells  the  same  to  another  person,  or  creates  a  mortgage 
over  it "  (Ditto,  22nd  Oct.,  1909).  "  In  the  case  of  a  registration 
created  over  buildings,  the  principal  and  accessory  buildings  should 
be  mentioned  in  the  same  designation  column ;  therefore  if  no 
registration  be  made  in  respect  to  the  accessory  buildings,  the 
mortgagee  cannot  set  up  against  third  persons  the  fact  of  the 
mortgage  over  the  principal  building  extending  to  the  accessory 
buildings  also  "  (Ditto,  11th  May,  1908).  "  Irrespective  of  whether 
the  acts  done  by  such  third  persons  with  the  transferer  were 
genuine  or  fictitious,  the  transferee  of  a  right  over  an  immovable 
cannot  set  up  his  acquisition  of  the  right  against  third  persons  who 
possess  an  interest  in  the  same  immovable  unless  registration  be 
obtained  of  the  acquisition  of  the  said  right."  (Ditto,  27th  Feb.,' 
1907).     "When  a  superficiary  who  owns  buildings  on  the  land 
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transfers  the  ownership  of  the  buildings,  he  is,  unless  there  be  a 
special  expression  of  intention  to  the  contrary,  deemed  to  have  also 
transferred  the  superficies  to  the  new  owner  of  the  buildings ;  but 
if,  while  the  transfer  of  the  ownership  of  the  buildings  is  registered, 
the  transfer  of  the  superficies  is  not  registered,  the  transfer  of  the 
superficies  cannot  be  set  up  against  third  persons  "  (Ditto,  6th  Feb., 
1906).  "  A  person  who  has  purchased  an  unregistered  building 
cannot  set  up  the  transaction  against  third  persons  unless  he  obtains 
registration  of  the  transfer  "  (Ditto,  24th  Jan.,  1910).  "  A  person 
who  has  acquired  the  ownership  of  a  building  not  yet  registered 
may  assert  his  right  against  third  persons  by  obtaining  registration 
for  preservation  immediately  instead  of  first  obtaining  registration 
of  the  transfer,  even  though  it  has  been  acquired  by  title  of 
transfer  "  (Ditto,  21st  Sept.,  1904).  "  Where  a  person  holding  a 
real  right  over  immovables  has  transferred  the  right  severally  to 
two  or  more  persons,  the  transferer  may  be  found  guilty  of  a  sale 
by.  misappropriation ;  but  this  fact  does  not  affect  the  right  of  the 
party  who  is  registered  as  the  person  entitled  "  (Ditto,  25th  April, 
1906).  "  Even  though  there  is  an  imperfect  point  in  the  registra- 
tion of  a  mortgage,  the  mortgagee  may  set  up  such  registration 
against  third  persons,  inasmuch  as  he  may  obtain  an  amendatory 
registration"  (Ditto,  22nd  June,  1906).  "Even  though  the  actual 
area  of  a  building  does  not  agree  with  the  registered  area,  if  it  is 
clear  that  the  registration  undoubtedly  refers  to  the  particular 
building  in  question,  the  owner  may  assert  his  rights  relating  to  the 
building  even  against  a  third  person  who  has  subsequently  bought 
the  same  building  from  the  former  owner  and  obtained  a  registra- 
tion in  which  the  building  area  is  correctly  specified  "  (Ditto,  7th 
June,  1905).  „  "  A  person  who  has  bought  immovables  from  the 
former  owner  who  had  obtained  a  registration  for  preservation  after 
acquisitive  prescription  had  been  completed  in  favour  of  another 
person,  and  has  obtained  registration  of  the  acquisition  of  the 
ownership,  cannot  assert  in  his  favour  the  absence  of  the  registration 
qfcthe  (previous)  acquisition  of  the  ownership  by  the  other  person  by 
title    of   acquisitive    prescription"   (Ditto,  Nov.,   1910).      "Even 
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though  immovables  are  registered  as  having  been  acquired  by  title' 
of  succession  to  a  house,  if  the  so-called  acquirer  is  really  possessed  of 
no  right  "of  succession,  even  though  a  person  buys  the  immovables 
from  the  said  party  and  obtains  registration  of  the  transfer,  the  buyer 
does  not  acquire  the  ownership  ;  therefore  Art.  177  does  *  not  apply 
to  such  a  case  "  (Ditto,  9th  April,  1910).  "  Even  though  a  person 
purchases  immovables  from  another  who,  though  appearing  as  the 
owner  on  the  face  of  the  Begister,  has  no  real  title  of  ownership 
therein,  such  purchase  does  not  have  the  effect  of  transferring  the 
ownership  ;  the  real  owner  may,  therefore,  set  up  his  right  against 
the  buyer  irrespective  of  whether  the  latter  has  obtained  registration 
of  the  transfer  of  the  ownership  or  whether  he  has  bought  the  same 
without  knowing  the  fact  of  the  seller  not  being  the  real  owner  " 
(Ditto,  27th  Oct.,  1908).  "  A  registration  which  is  not  based  upon 
a  lawful  cause  exists  simply  in  form  :  in  substance  it  has  no  effect  in 
respect  to  the  acquisition,  loss  or  alteration  of  a  real  right "  (Ditto, 
26th  Oct.,  1908).  "  '  Third  persons  '  within  the  sense  of  Art.  177 
denote  persons,  other  than  the  parties  and  their  universal  successors, 
who  have  a  legitimate  interest  in  asserting  the  want  of  the  regis- 
tration of  the  acquisition,  loss  or  alteration  of  a  real  right  relating  to 
immovables  "  (Ditto,  25th  Dec,  1908).  "  A  '  third  person '  within 
the  sense  of  this  Article  refers  to  any  persons  other  than  the  parties 
to  the  act  constituting  the  cause  of  the  acquisition  or  loss  of  the  real 
right  in  question  or  their  general  successors  :  it  does  not  matter 
whether  he  be  a  third  acquirer  or  an  ordinary  creditor  "  (Ditto,  30th 
July,  1907).  "  '  Third  persons  '  within  the  sense  of  this  Article,  in 
case  a  superficiary  has  transferred  his  right  to  another  person  and 
the  acquisition  or  loss  of  the  real  right  (superficies)  has  been  brought 
about  in  consequence,  comprise  persons  other  than  the  parties  to  the 
act  of  transfer  of  the  superficies,  and  therefore  include  the  landowner J 
also"  (Ditto,  8th  July,  1907).  "  '  Third  persons  '  inthisconnec-) 
tion  comprise  not  only  those  who  possess  legal  relations  respecting' 
real  rights,  but  also  creditors  who  have  seized  the  immovables  as 
owned  by  the  debtor  "  (Ditto,  10th  May,  1905).  "  A  possessor 
without  any  legitimate   title  has   no  lawful  interest   in  asserting' 
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the  want  of  delivery  or  registration  against  the  person  who  has 
acquired  the  ownership  of  the  thing  possessed ;  he  is  not  a  third 
person  within  the  sense  of  Arts.  177  and  178  "  (Ditto,  24th  Feb., 
1910).  "  Where  the  owner  of  land  has  sold  the  land  to  another 
person  and  has  subsequently  sold  part  or  the  whole  of  the  same  to  a 
third  party,  he  has  no  legitimate  interest  in  asserting  the  absence  of 
the  registration  of  the  acquisition  or  loss  of  the  real  right ;  therefore 
even  though  the  party  who  acquired  the  land  from  the  first  buyer 
did  not  obtain  registration  thereof,  Art.  177  does  not  apply  as  against 
him  "  (Ditto,  6th  July,  1910).  "  When  the  creditor  in  accordance 
with  Art.  423  of  the  Civil  Code*  exercises  the  right  of  repurchase  in 
place  and  stead  of  the  seller  of  immovables — who  is  the  debtor — 
the  buyer  can  set  up  all  defences  which  could  have  been  set  up 
against  the  seller  ;  therefore  the  creditor  is  not  a  third  person  within 
the  sense  of  Art.  177  "  (Ditto,  July,  1910).  "  When  '  A '  has 
bought  immovables  from  '  B ',  but,  by  a  fictitious  expression  of  in- 
tention made  in  collusion  among  '  A ',  '  B  '  and  '  C ',  has  registered 
them  in  the  name  of  '  C ',  the  sale  between  '  B '  and  '  G '  is  void 
ipso  facto  in  accordance  with  the  provision  of  Art.  94,  1  of  the  Civil 
Code  ;  therefore  even  if  '  D '  buys  the  immovables  from  '  C '  and 
obtains  registration  in  bad  faith,  '  D '  really  possesses  no  right,  but  is 
the  mere  nominal  owner  on  the  face  of  the  Eegister  ;  therefore  he  is 
not  a  third  person  within  the  sense  of  Art.  177  "  (Ditto,  26th  Jan., 
1907). 

Besides  the  causes  for  which  private  rights  are 

Special  cause    commoniy  terminated,   real  rights  are  also  termi- 
of  termination  ,   ,         ,        .     ,  .,        ,    .     „ 

of  real  riehts    nated   DV   what    is  known    as    "  confusion      or 

"  merger  "  (hondo).     Confusion  is  where  two  real 

rights  which  are  mutually  incompatible  vest  in  one 

and  the  same  person,  that  is,  (1)  ownership  and  any  other  real  right 

(except  possessory  rights)  vests  in  the  same  person,  as,  for  instance, 

when  "A"  who  has  mortgaged  land  to  "  B  "  succeeds  to  "  B's  " 


*  The  Article  governs  the  right  of  a  creditor  to  exercise  the  rights  belonging 
to  the  debtor  for  the  purpose  of  preserving  his  own  claim. 
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property  including  the  rights  of  mortgage,  (2)  when  a  real  right  other 
than  ownership  (except  possessory  rights)  and  another  right  which  has 
such  real  right  for  its  object  (as  when  "  A  "  buys  an  emphyteusis 
which  he  holds  in  pledge  from  "  B  ",  and  which  forms  the  object 
of  his  right  of  pledge,  the  right  of  lesser  scope — that  is,  the  mort- 
gage in  the  case  of  the  first  illustration  and  the  pledge  in  the  case  of 
the  second)  is  terminated  by  operation  of  law,  because  such  right 
being  included  within  the  scope  of  the  other  and  more  complete 
right,  not  only  is  it  unnecessary  for  the  same  to  continue  in  existence, 
but  its  existence  would  only  serve  to  complicate  matters.  But  this 
does  not  apply  when  the  thing  or  the  real  right  (in  the  case  under 
No.  1  or  the  real  right  in  the  case  under  No.  2)  is  the  subject  of  a 
right  of  a  third  person,  as  when  "  A  "  having  created,  over  a  lot  of 
land  owned  by  him,  a  first  rank  mortgage  for  "  B  "  and  a  second 
rank  mortgage  for  "  C  ",  "  B  "  subsequently  buys  the  land  from 
"  A  ",  in  which  case,  if  "  B's  "  right  of  mortgage  were  to  be  termi- 
nated by  confusion,  "  C  "  would  become  a  mortgagee  of  the  first  rank 
and  make  unwarranted  profit  at  the  expense  of  "  B  "  ;  or  (2)  when 
"  A  "  created  an  emphyteusis  in  favour  of  "  B  ",  and  "  B  "  borrow- 
ed money  from  ''  C  "  on  the  security  of  such  emphyteusis,  and 
"  A  ",  the  landowner,  subsequently  acquired  the  emphyteusis  back 
from  "  B  ",  in  which  case  the  ownership  and  emphyteusis  vest  in 
the  same  person,  "  A  ",  but  the  emphyteusis  is  not  terminated  by 
confusion  because  it  is  the  object  of  a  right  of  a  third  person,  "  G", 
and,  were  it  terminated  by  confusion,  "  C  "  would  be  deprived  of  the 
security  for  the  loan  granted  by?  him  to  "  B  "  ;  or  (3)  when  "  A  " 
furnished  an  emphyteusis  to  "  B  "  in  pledge  and  "  B  "  sub-pledged 
the  same  to  "  C  ",  and  "  G  "  subsequently  acquired  the  emphyteusis, 
in  which  case  both  the  emphyteusis  and  the  right  of  sub-pledge  con- 
tinue in  existence  because  the  real  right  (emphyteusis)  is  the  object 
of  a  right  of  another  person,  "  B  ",  and  were  the  right  of  sub-pledge 
to  be  terminated  by  confusion,  "  C  "  would  have  to  restore  the  em- 
phyteusis which  he  holds  in  sub-pledge  to  "  B"  before  the  latter's 
obligation  is  paid  (Art.  179). 

The  reason  why  possessory  rights  are  excluded  from  the  appli- 
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cation  of  the  foregoing  provision  relating  to  confusion  is  that  they  are 
of  such  a  peculiar  nature  that  they  are  mostly  held  in  combination 
with  other  real  rights  and  enjoy  special  legal  protection,  as  will  be 
seen  later  on  ;  so  that  if  they  could  not  be  held  along  with  other  real 
rights,  there  would  be  no  cases  where  lawful  possessory  rights  are 
legally  protected,  and  the  protection  of  possessory  .rights  would  be 
limited  to  those  cases  where  they  are  unlawfully  held. 
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CHAPTER  2. 
■  OWNERSHIP  (Shoyu-Tcm). 

Section  1. 
.Substance  of  Ownership. 

I.     Meaning  of  Ownership. 

"  Ownership "   (Shoyii-ken)  is    a    right    by 
Free  Government  ^^  of  which  a  tbing  can  be  freely  goverried— in 

owned  other  words,  it  is  a  right  of  freely  using,  receiving 
the  profits  of,  and  disposing  of  a  thing  (as  by 
physically  destroying  or  altering  it)  (Art.  206).  It 
is  hardly  necessary  to  add  that  in  order  to  attain  the  object  in  view, 
the  owner  (shoyusha)  is  entitled  to  hold  actual  possession  of  the  thing 
to  the  exclusion  of  the  interference  of  all  outsiders.  Monopolizing  as 
it  does  the  totality  of  the  economic  interests  of  things  in  this  manner, 
ownership  is  the  most  effective  right  of  all,  and  should,  therefore, 
constitute  the  chief  part  of  the  property  of  each  person.  "  If  tbere  is 
an  error  in  matters  registered  in  tbe  Land  Register,  any  person  in- 
terested may  apply  to  .the  competent  authorities  for  the  rectification 
of  such  error  ;  so, the  legitimate ,  owner  of  a  lot  of  land  has  the  right 
to  demand  against  a  party  who  is  described  as  owner  on  the  face  of 
the  Land  Register  that  the  latter  adopt  steps  to  get  the  land  re- 
registered in  his  (the  real  owner's)  own  name  (Supreme  Court, 
18th  Dec,  1908).  "  In  the  absence  of  proof  to  the  contrary,  a 
person  who  is  the  present  owner  of  a  thing  must  be  presumed  to 
have  also  been  such  in  the  past "  (Ditto,  11th  May,  1905). 
"  Ownership  can  never  be  caused  to  be  transferred  from  one  person 
to  another  except  by  virtue  of  legal  provisions,  or  according  to  the 
will  of  the  owner  himself ;  therefore  even  though  a  person  may 
acquire  immovables  belonging  to  another  by  an  adjudication  of  a  bid 
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rendered  by  a  Court,  if  the  actual  owner  has  not  been  permitted  to 
participate  in  the  procedure,  such  acquisition  takes  no  effect  whatso- 
ever as  against  the  owner  "  (Ditto,  22nd  Feb.,  1904).  "  Whether  a 
superficies  is  created  over  it,  or  whether  the  creation  of  such  a  super- 
ficies is  registered  or  not,  the  owner  of  the  land  is  not  prevented  from 
exercising  his  right  of  disposal  in  respect  to  the  land  "  (Ditto,  I6th 
January,  1903).  "  It  was  a  rule  of  law.  distinctly  recognized  even 
prior  to  the  enforcement  of  the  Civil  Code,  that  in  the  event  of 
money  being  stolen  goods,  the  injured  party  possessed  a  right  to 
demand  restoration  thereof  just  as  in  the  case  of  other  movables  " 
(Ditto,  14th  Oct.,  1902). 

The  said  fight  which  constitutes  the  substance 
Scope  of        0£  ownership  extends  to  the  whole  and  every  par- 
owne      p       ^cje  oj  ^e  ^j^g   whjcn  forms  its  object.     The 
question  of  what  is  to  be  considered  as  the  boundaries  of  the  thing 
which  constitutes  the  object  of  ownership  is  one  to  be  decided  in  ac- 
cordance with  commonly  accepted  conceptions  ;  and  it  is  one  which 
can  be  readily  answered  in  the  case  of  movables  which  are  distinct  and 
•independent  in  their  nature.     With  immovables,  however, — more 
especially  with  land — the  question  is  not  so  easy,  because  land  is  part 
of  the  Earth  set  apart  from  the  rest  and  considered  as  constituting  a 
separate  entity,  and  it  may  be  questioned  whether  the  ownership  of 
a  lot  of  land  extends  above  and  below  the  surface  of 
f ,     d "      the   ground.     The  Code   therefore   provides    that 

ownership  is  not  limited  to  the  surface,  but  extends 
Art.  207  . 

to  the  heavens  upward,  while  downwards  it  covers 

a  large  conic  body  descending  to  the  very  centre  of  the  Earth.  (Gujus 
est  solum  ejus  est  usque  et  ad  coelum  et  ad  inferos).  "  Ownership  of 
land  extending  above  and  below  the  surface  within  the  limits  of 
restrictions  imposed  by  law  or  ordinance,  and  there  being  no  law  or 
ordinance  by  which  persons  are  restricted  or  forbidden  to  bore  down 
in  their  land  and  cause  hot  mineral  water  or  ordinary  water  to  spring 
■out,  they  may  freely  dig  down  into  the  ground  and  cause  hot  or  cold 
Water  to  spring  up  "  (Miyagi  Appeal  Court).  In  the  case  of  build- 
ings, no  difficulty  arises  when  a  whole  building  is  held  by  a  single 
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A  building      person,  as  is  usually  the  case  ;  but  in  some  cases  a 
severally  owned  building  is  divided  up  into  several  portions    and 

by  several  they  are  severally  owned  by  different  persons.  In 
persons  suc^  a  cage^  doubt  may  be  entertained  in  respect  to 
Art.  206  that  part  (like  the  staircase,  corridor,  front  gate, 
etc.)  of  the  building  and  its  accessories  which  are  used  conjointly. 
Seeing  that  such  part  is  usually  owned  conjointly  by  the  several 
owners,  the  law  presumes  it  to  be  co-owned  by  them,  and  further 
provides  that  the  expenses  of  repairing  and  other  charges  for  the 
part  in  common  use  are  to  be  charged  to  each  owner  in  proportion 
to  the  value  of  the  portion  owned  by  him  (Art.  208). 

II.  Legal  restrictions  upon  ownership.  Though  the  scope  and 
effect  of  ownership  are  very  extensive,  they  are  not  unlimited,  and 
they  may  be  restricted  in  various  points  both  by  the  will  of  the 
parties  to  juristic  acts  relating  to  it,  and  also  by  specific  legal  provi- 
sions. Eestrictions  by  legal  provisions  are  imposed  chiefly  upon 
the  ownership  of  land  either  for  purposes  of  public  welfare  or 
merely  for  the  benefit  of  neighbouring  landowners.  Restrictions  for 
purposes  of  public  welfare  refer  to  those  restrictions  which  are 
imposed  by  public  laws  such  as  the  Mining  Law,  Game  Law,  etc. 
For  example,  unmined  minerals  being  regarded  as  the  property 
of  the  State,  the  landowner  is  not  allowed  freely  to  mine  even 
the  very  minerals  existing  in  his  own  land,  and  in  order  to  shoot 
birds  flying  even  over  his  own  land  the  landowner  must  observe 
the  provisions  of  the  Game  Law.     Eestrictions  for 

"Adjacent      the  benefit  of  neighbouring  landowners  are  those 

land  rignt  restrictions  imposed  upon  ownership  by,  virtue  of 
228  236  ^e  S0"ca,Ue^  "  adjacent  land  right  "  (rinchi-ken). 
In  this  respect  the.  Japanese  law  lays  down 
elaborate  rules  determining  the  mutual  legal  relations  of  adjacent 
landowners  in  respect  to  the  opening  of  a .  passage  (road),  the 
disposition  of  water,"  the  adjustment  of  trees  and  bamboos, 
the  regulation  of  boundaries,  and  the  restriction  relating  to 
works  near  the  boundary  line ;  but  at  the  same  time  the 
law  also  recognizes  the  effect  of  custom,  and  provides  that  if  there 
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be  a  local  custom  differing  from  the  rules  laid  down  in  the  Code, 
such  custom  shall  govern  (Arts.,217,  228. and  236).  But  it  should 
not  be  overlooked  that  throughout  the  whole  of  the  elaborate 
provisions  governing  the  complicated  relations. between  neighbouring 
landowners,  there  runs  the  thread  of  a  fundamental  general  rule — 
that  is — the  restrictions  to  which  the  landowner  is  subject  in  respect 
.  to  these  relations  are  always  and  invariably  based  upon  conside- 
rations of  necessity  or  expediency,  and  provided  with  a  view  to 
preserve  the  existence  of  the  owners  or  inhabitants  of  the  adjacent 
lots  of  land.  When  it  is  absolutely  necessary  that  the  right  of  the 
landowner  should  be  restricted,  the  landowner  must  of  course  give 
way ;  but  when  it  is  merely  expedient,  the  draughtsmen  of  the 
Code  have  compared  the  advantages  and  disadvantages  likely  to 
accrue  to  both  parties,  carefully  weighed  them  up,  and  acted  so  as 
to  sacrifice  the  lesser  disadvantage  to  the  greater  benefit.  In  either 
case,  the  law  furnishes  the  landowner  whose  right  is  restricted  with 
two  remedies,  namely,  (1)  that  the  restriction  must  be  made  in 
such  a  way  as  to  cause  the  least  possible  injury  and  inconvenience, 
and  (2)  that  reasonable  compensation  must  be  paid  for  the  damage 
arising  by  reason  of  such  restriction. 

We  will  now  proceed  to  examine  the  provisions  in  question  in 
detail. 

When  a  lot  of  land  is  so  surrounded  by  other 

Rights  of  owner  lots  of  land  that  it  has  no  access  to  the  public 

highway  (as  a  fonds  enclave),*  the  owner  of  such 

land  may  pass  over  the  surrounding  land  in  order 

Art.  210        to  reach  the  public  highway  (Art.  210,  1).    The 

same  applies  when  though  a  lot  of  land  is  not 

entirely  surrounded  by  land  belonging  to  another  person  and  there 

is  no  exit  to  the  public  highway  except  over  a  pond,  marsh,  river, 

canal,  sea  or  ocean,  or  there  is  a  considerable  difference  in  height 

between  the  land  and  the  public  highway  on  account  of  a  cliff, 

steep  slope,  or  embankment   (Art.  210,  2).     In  such  a  case  the 


*  In  Japanese — "  Fukuro-chi." 
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place  and  method  of  passage  must  be  so  chosen  as 
to  meet  the  needs  of  the  person  entitled. to,  the  right 
of  passage  and  yet  cause  as  little  damage  as  possible  to  the 
surrounding  land;  but,  if  really  necessary,  the  person  entitled  to 
passage  may  construct  a  road  through  the  surrounding  land  (Art. 
211).  Thus,  if  part  of  the  surrounding  land  is. a  field  and, part  a 
garden,  the  field  must.be  chosen  for  the  passage  ;  and  in  case  the 
fonds  enclave  is  a  field  producing  a  large  amount  of  crops  annually, 
and  the. right  of  passage  cannot  be  properly  exercised  unless  a  road 
for  wagons .  or  horses  be  made,  such  a  road  may 
be  constructed.  But  as  a  corollary  to  the  exercise 
of  these  privileges,  the  person  entitled  to  the  right  of  passage  must, 
of  course,  pay  compensation  for  the  injury  done  to  the  land  used 
for  passage  :  such  compensation  may  be  paid  annually,  except  that 
for  the  damage  done  by  the  opening  of  a  road  (as  by  felling  trees, 
etc.)  which  must  be  paid  outright  at  the  time  (Art. 
212).  But  in  case  a,  fonds  enclave  has  been  brought 
into  existence  as  the  result  of  the  partition  of  a  lot  of  land,  even 
though  it  may  be  convenient  for  the  owner  of  the  fonds  enclave  to 
pass  through  a  lot  of  land  other  than  the  lots  accruing  to  the  other 
co-partitioners,  he  is  not  allowed  to  do  so,  and  may  only  pass 
through  the  lot(s)  of  land  falling  to  the  share  of  the  other  co- 
partitioner(s)  ;  but  this  he  may  do  without  paying  any  compensation 
whatsoever  (Art.  213,  1).  The  same  applies  when  part  of  a  lot  of 
land  which  was  not  a  fonds  enclave  has  been  transferred,  and 
either  the  part  transferred  or  the  balance  has  become  such  in 
consequence  (Art.  213,  2).  "  The  provisions  of  Art  213  are  based 
on  the  consideration  that  it  is  unfair  that  the  owners  of  adjacent 
lots  of  land  should  be  involved  in  the  inconvenience  resulting  from 
the  partition  through  which  a,  fonds  enclave  has  been  brought  into 
existence,  ^and  also  on  the  supposition  that  such  .must  be  the 
intention  of  the  partitioners  "  (Osaka  District  Court),  j'  When  a 
fonds  enclave  has  been  brought  into  existence  by  a  partial  partition 
of  a  tract  of  land,  and  such  fonds  enclave  is  surrounded  by  the 
lots  of  land  accruing  to  the  other  co-partitioners  and  the  remainder 
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of  the  tract  which  is  not  yet  partitioned,  it  is  proper  to  understand 
that  the  owner  of  the  fonds  enclave  is  only  entitled  to  pass  over 
the  remaining  tract  which  is  not  yet  partitioned  without  paying  any 
compensation,  and  this  legal  principle  was  applicable  as  reasonable 
in  the  very  nature  of  things  even  prior  to  the  enforcement  of  the 
Civil  Code"  (Ditto).  "The  right  of  passage  held  by  the  owner 
of  a  fonds  enclave  is  simply  an  action  (effect)  of  the  ownership  of 
such  a  piece  of  land,  and  it  continues  in  effect  even  subsequent  to 
the  enforcement  of  the  Civil  Code,  and  it  can  be  set  up  against 
third  persons  without  obtaining  registration  or  observing  any  other 
method  of  public  notification "  (Ditto).  "  The  right  of  passage 
without  paying  any  compensation  which  in  certain  cases  is  held  by 
the  owner  of  a,  fonds  enclave  can  be  set  up  against  the  landowner 
who  has  acquired  the  land  (which  is  subject  to  such  right)  in  good 
faith — that  is,  without  knowing  of  the  existence  of  the  said  right, 
and  so  the  latter  cannot  demand  compensation  on  the  ground  that 
he  did  not  know  of  the  land  being  subject  to  such  an  incumbrance  " 
(Ditto).  "  When  a  fonds  enclave  has  been  brought  into  existence 
as  the  result  of  partition,  the  owner  of  such  land  may,  in  the 
exercise  of  his  right  of  passage,  construct  a  road  upon  one  or  more 
lots  of  land  falling  to  the  share  of  the  other  co-partitioners ;  and 
even  though  damage  may  be  caused  in  consequence  he  is  under 
no  liability  to  pay  any  compensation  therefor  {Resolution  of  the 
Hoso-Kioai). 

The  provisions  governing  the  relations  between 
Eighth  re  adjacent  lots  of  land  in  respect  to  the  disposition  of 
of  water        water  are  somewhat  complicated  ;  but  they  may 

be  summarized  as  follows  : — 

(1)    The  owner  of  a  lower  lot  of  land  may 

not  prevent  water  naturally  flowing  in  from  a 
higher  lot  of  land  (Art.  214).  "  The  owner  of  a  lower  lot  of  land  is 
bound  to  allow  water  naturally  flowing  down  from  an  adjacent  one 
to  pass  through  his  own  land ;  and  even  though  the  water  may 
flow  in  running  counter  to  its  ordinary  course,  if  it  does  so  naturally, 
and  not  owing  to  any  artificial  cause,  the  owner  of  the  lower  lot 
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of  land  is  not  entitled  to  construct  works  preventative  of  the  flowing-in 
of  the  water  "  {Tokyo  Appeal  Court,  2nd  August,  1902).  "  It  can 
be  perceived,  by  the  exercise  of  ordinary  diligence, -that  in  case  water 
naturally  flows  from  a  lot  of  land  on  to  an  adjacent  lot,  if  the 
owner  of  the  latter  land  piles  up  sand  or  earth  on  his  own  land  so 
as  to  make  a  line  of  raised  ground  and  thereby  renders  the  draining 
of  the  adjacent  land  unsatisfactory,  it  will  cause  damage  to  the 
owner  of  the  said  adjacent  land "  (Tokyo  District  Court,  15th 
October,  1909).  "  The  expression  '  water  naturally  flowing  in  from 
a  higher  lot  of  land  '  within  the  sense  of  Art.  214  does  not  simply . 
refer  to  water  flowing  on  the  surface  of  the  ground,  but  may  also 
refer  to  water  running  underground  and  discharging  itself  at  the 
lower  lot  of  land  "  (Ditto). 

(2)  The  owner  of  a  higher  lot  of  land  may 
conduct  water  through  a  lower  lot  of  land  for  the 
purpose  of  draining  land  under  water  (inundation)  or  of  discharging 
superfluous  (waste)  water  in  household  or  agricultural  or  industrial 
use  (such  as  water  polluted  by  use  in  the  kitchen  or  bath-room, 
water  discharged  from  paddy-fields  or  water-mills,  etc.)  until  it 
reaches  a  public  highway,  a  public  stream  or  a  drain,  but  he  must 
so  select  the  locality  and  method  as  to  cause  the  least  possible 
damage  to  the  lower  lot  of  land  (Art.  220).  "  This  article  governs 
the  relations  between  adjacent  lots  of  land  in  respect  to  draining 
for  the  purpose  of  anticipating  economic  or  hygienical  danger  due 
to  the  obstruction  of  superfluous  (waste)  water,  and  so  it  applies 
chiefly  when  the  higher  lot  of  land  does  not  border  upon  a  public 
highway,  a  public  stream  or  a  drain,  but  its  application  is  not 
necessarily  limited  to  such  cases  only  "  (Tokyo  District  Court,  10th , 
Dec,  1909). 
i  (3)     When  the  course  of  water  is  obstructed 

Art.  215        on  a  iower  jot  0f  lan^  tQe  owner  of  the  higher  lot 

Art  217      -  °^  ^an^  mB,y>  a*  kis  own  expense,  constitute  works 
necessary  for  its  discharge  (Art.  215)  ;  but  if  there 
be  a  different  custom  in  regard  to  the  incidence  of  the  expenses', 
such  custom  is  to  be  followed  (Art.  217). 
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(4)     If,  owing  to  the  destruction,  rupture  or 
Art.  216  ■       obstruction  of  works  constructed  on  a  lot  of  land 

("  A ")  f°r  *ne  purpose   of  collecting   draining  or 
Art*  217 

conducting  water,  damage  has  been  caused,  or  is 

in  danger  of  being  caused,  to  another  lot  of  land  ("  B  "),  the  owner 

of  "  B  "  may  cause  the  owner  of  "  A  "  to  make  repairs  or  drain  off 

the  water,  or,  if  necessary,  to  construct  works  preventative  of  such 

damage  (Art.  216) ;  in  this  case  also,  if  there  be  a  special  custom 

in  regard  to  the  incidence  of  the  expenses,  such  custom  is  to  govern 

(Art.  217). 

(5) '   The  owner  of  a  lot  of  land  may,  for  the 
Art  221 

purpose  of  conducting  water  on   his  own  land, 

make  use  of  works  constructed  for  the  same  purpose  by  the  owner 

of  an  adjacent  lot  of  land  whether  higher  or  lower,  for  which  use, 

however,  he  must  bear  the  costs  of  the  construction  and  preservation 

of  such   works    in    proportion    to  the   benefit   which  he  derives 

therefrom  (Art.  221). 

(6)  The  owner  (either  in  whole  or  in  part) 
of  a  ditch,  canal,  or  any  other  watercourse,  may 

not  change  the  course  of  the  water  or  the  width  of  the  channel 
when  the  opposite  shore  belongs  to  another  person — that  is,  when 
the  channel  runs  between  two  tracts  of  land  owned  by  different 
persons  (Art.  219,  1)  because  to  change  the  course  or  width  of  the 
channel  would  result  in  depriving  the  owner  of  the  land  on  the" 
opposite  shore  of  the  use  of  the  water  either  in  part  or  in  whole ; ' 
but  when  a  canal,  etc.  runs  through  a  tract  of  land  belonging  to 
the  same  owner,  the  owner  may  change  the  course  or  width  of  the 
channel  just  as  he  chooses  so  far  as  the  course  of  the  stream  which 
runs  within  his  land  is  concerned ;  but  at  the  place  where  it  leaves 
his  land — that  is,  at  its  lower  mouth — the  channel  must  be  restored 
to  its  natural  course  (Art.  219,  2) ;  but  if  there  be  a  local  custom 
differing  from  either  of  the  above  provisions,  such  custom  is  to 
govern  (Art.  219,  3). 

(7)  If  necessary  to  construct  a  dam  (sehi), 
the  owner  (either  in  whole  or  in  part)  of  a  canal, 
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etc.  may,  even  when  the  land  on  the  opposite  shore  belongs '  to 
another  person,  do  so  and  rest~'it  on  or  join  it  to  the  opposite  shore 
(bank) — a  provision  in  the  absence  of  which  the  owner  of  a  canal 
under  such  circumstances  would  have  no  means  of  availing  himself 
of  the  water,  unless  indeed  the  owner  on  the  opposite  shore  grants 
voluntary  permission  :  compensation  must,  of  course,  be  paid  for  any 
consequential  damage  which  may  arise  (Art.  222,  1).  A  person 
who  has  a  right  to  use  the  opposite  shore  (bank)  for  the  construction 
of  a  dam  may,  in  case  tbe  landowner  on  the  opposite  shore  has 
already  constructed  a  dam,  use  such  dam  instead  of  going  to  the 
expense  of  constructing  a  new  one,  but  he  must  bear  the  expenses 
of  the  construction  and  preservation  of  the  same  in  proportion  to  the 
benefit  which  he  derives  therefrom  (Art.  222,  2). 

Disputes  often  arise  between  adjacent  land- 
Art.  233        owners  in   respect  to  trees   and   bamboos  when 

Adjustment  of   they  grow  across  the  boundary  line.     When  the 
trees  and        branches  of  trees  and  bamboos   on  an   adjacent 

bamboos  over    jot  0f  jan(j  encroach  over  the  boundary  line,  the 

ij^  owner  of  such  trees  and  bamboos  may  be  caused 

to  lop  off  the  branches  (Art.  233,  1).  When  the 
roots  of  trees  and/or  bamboos  on  adjacent  land  encroach  across  tbe 
boundary  line,  they  may  be  cut  off  and  taken  away  forthwith  (Art. 
233,  2).  The  reason  why  such  a  distinction  is  drawn  between  the 
branches  and  roots  is  partly  because  the  branches  are  more  con- 
spicuous and  usually  more  valuable  than  the  roots,  and  partly 
because,  while  the  roots  encroaching  across  the  boundary  line  can  be 
readily  disposed  of  on  the  spot,  it  is  usually  necessary  to  enter  upon 
the  adjacent  land  in  order  to  lop  off  the  branches. 

The  provisions  relating  to  the  regulation  of 

Regulation  of    boundaries  comprise  those  governing  the  marking 

of  the  boundary  line  and  the  incidence  of  the 

expenses  of  the   construction  and  preservation  thereof,   and  the 

ownership  of  the  structure  on  the  boundary  line. 

(1)  The  owner  of  a  lot  of  land  may,  at  the 
Art  223 

joint  expense  of  himself  and  the  owner  of  adjacent 
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land,  construct  and/or  set  up  things  indicating  the  boundary  (such, 
as  trees,  stone  pillars,  fences,  posts,  ditches,  etc.)  (Art.  223). 

The  expenses  of  constructing  and  maintaining 
r  .  *...  i        guck  t,oun<jary_  marks  must  be  borne  by  the.  ad- 
jacent owners  share  and  share  alike,  but  the  expenses  of  a  survey 
are  to  be  borne  by  them  in  shares  proportionate  to  the  extent  of  the 
area  of  each  lot  of  land  (Art.  224). 

When  two  buildings  belonging  to  different 
Art  225 

owners   are   separated   by   an  unoccupied    space; 

either  owner  may  construct  a  fence,  on  the  boundary  line  at  the 
common  (joint)  expense  of  both  owners  (Art.  225,  1)  ;  such  a  fence 
should  be  of  wood  or  bamboo  and  six  shaku  (feet)  in  height  if  the 
parties  cannot  come  to  an  agreement  as  to  the  material,  etc.  (Art. 
225,  2) — a  provision  which  implies  -that  in  case  a  fence  even  of  • 
wood  or  bamboo  and  six  shaku  in  height  has  been  constructed  with- 
out previous  consultation  with  the  adjacent  owner,  the  party  who 
has  arbitrarily  constructed  it  must  bear  the  whole  of  the  expenses. 
The  expenses  of  constructing  and  maintaining  such 
a  fence  are  to  be  borne  in  equal  shares  by  the 
adjacent  owners  (Art.  226).     But  either  owner  may  construct  a 
fence  of  a  better  material  and  of  a  greater  height 
than  above  specified  notwithstanding  the  disagree- 
ment of  the  other  owner,  in  which  case  the  latter  need  only  pay 
one-half  of  the  expenses  which  would  be  required  for  a  wooden 
or  bamboo  fence  of  six  shaku  in  height,  the  entire  balance  being 
defrayed  by  the  other  owner  who  has  more  expensive  tastes  (Art.  • 
227).     If,   however,  there  be  a  custom  differing 

" from  the  foregoing   provisions  in  respect  to  the 

material  and  height  of  the  boundary  fence  and  the  incidence  of 
the  expenses  of  constructing  ,the-  same,  such  custom  is  to  be 
J  followed  (Art.  228).  Further,  either ;  owner  may, 
of  course  at  his  own  expense,  -increase  the  heights 
of  the  boundary  wall  or  fence  already  existing  and  held  jointly 
with  the  other,  but  if  the  wall  or  fence  cannot  support  the  strain 
of  the  superstructure  he  must  strengthen  or  reconstruct  the  wall 
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or  fence  likewise  at  his  own  expense  (Art.  231, 1)  and  he  must  also 

Pay  compensation  to  the  adjacent  owner  if  damage 

has  been  done  to  him  in  consequence  (Art.  332). 

(2)  The  boundary  marks,  fence,  wall  or  ditch 
Art  229 
"    "  constructed  on  the  boundary  line  are  presumed  to 

belong  in  common  to  the  adjacent  owners  (Art.  229)  except  such 

wall  as  stands  on  the  boundary  line  and  forms 
Art.  230 

part  of  one  of  the  buildings  (Art.  230,  1),  and  that 

part  of  the  wall  between  two  buildings  of  unequal  height  which 

rises  above  (overtops)  the  lower  building  (except  it  is  a  wall  built  for 

the  prevention  of  fire,  which  would  be  of  no  avail  unless  it  be  built 

higher  than  the  buildings  which  it  separates  and  which  is,  therefore, 

deemed  to  be  the  common  property  of  both  owners) 
Art.  231  2 
"l"       '  "       (Art.  230,  2).     Nor  is  the  part  of  a  wall  or  fence 

which  has  been  heightened  at  the  sole  expense  of  one  of  the  adjacent 

owners  according  to  Art.  23  L ,  1  (see  above)  the  common  property 

of  both  owners,  but  the  sole  property  of  the  party  who  has  effected 

the  work  (Art.  231,  2). 

Various  questions  also  arise  in  connection  with 

to  works  near    b^cung3  and  other  works   constructed  near  the 

the  boundary    boundary  line.     The  provisions  which  deal  with 

such  difficulties  are  : — 
Art  234 

(1)  In  constructing  a  building,  a  distance  of  at 

least  one  shaku  and  a  half  (lj  feet)  must  be  left  from  the  boundary 
line,  and  should  any  person  attempt  to  erect  a  building  in  contraven- 
tion of  the  provision,  the  owner  of  the  adjacent  land  may  cause  him 
to  abandon  or  modify  the  construction;  but  when  one  year  has 
elapsed  frOm  the  commencement  of  the  construction,  or  when  the 
building  is  finished,  he  can  only  demand  compensation  for  damage 
(Art.  234) — a  provision  which  is  based  on  the  consideration  that  for 
the  purpose  of  repairs,  etc.  it  is  necessary  that  an  open  space  of  three 
ahaku  (3  feet)  in  width  should  be  left  between  the  buildings  on 
adjacent  lots  of  land,  and  that  each  owner  should 

Art   9*?ft 

leave  one-half  of  such  space.     But  if  there  be  a 
different  custoiri,  such  custom  is  to  govern  (Art.  236). 
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The  late  Dr.  Ume  Kenjiro,  in  bis  well-known  work  the  Mimpo 
Ydgi,  explained  the  calculation  of  the  distance  mentioned  in.  Article 
225  as  follows :— 

"  Some  further  explanation  is  necessary  with  regard  to  the  distance 
"  which  is  the  first  of  the  above  conditions,  and  this  is  simply  because  the 
"  distance  will  vary  with  the  method  of  calculation  adopted. 

"  If,  for  instance,  the  distance  between  A  and  E  of  Plan  No.  I  be  2  feet,  •' 
"  supposing  that  the  provisions  of  Paragraph  one  of  this  Article  apply,  on  ' 
"  the  ground  of  distance,  a  screen  must  of  course  be  constructed ;  but  if  the 
"  distance  between  A  and  F  is  3  feet  and  this  distance  is  made  the  standard 
•  "  provided  in  Paragraph  one  of  this  Article,  then  it  will  not  be  necessary  to 
"  attach  any  screen.  When  the  distance  which  it  is  desired  to  determine  is 
"  in  the  direction  of  A  to  G,  ,the  line  may  extend  for  hundreds  of  feet  and 
"yet  the. adjacent  land  separated  by  the  boundary  line  C-D  will  not  be 
"  reached.  If  again,  the  distance  between  A  and  E  in  Plan  No.  2  is  likewise 
"  2  feet,  and  that  between  A  and  F  3  feet,  a  screen  •  is  required  if  the 
"distance  between  A  and  E  is  taken,  while  none  is  required  when  that 
"between  A  and  F  is  taken.  Should  the  distance  be  determined  in  the  ' 
•  "  direction  A  to  G  you  may  go  for  several  hundred  feet  without  reaching 
"the  boundary  line  C-D.  What  has  been  said  so  far  only  applies  when  A 
"is  always  made  the  starting  point  of  calculation.  Differences  will  be 
"  further  increased  when  B  is  made  the  starting  point  and  the  distance  is 
"  calculated  along  the  lines  B-E,  B-F,  B-H  in  Plan  No.  I  and  the  lines  B-D, 
"B-F,  B-H,  etc.  in  Plan  No;  II.  The  method  of  calculation  is  therefore 
"  determined  in  Paragraph  2  of  this  Article  as  follows : —  The  distance 
" '  is  calculated  from  the  point  of  the  window  or  verandah  nearest  to  the 
"  adjacent  piece  of  land  to  the  boundary  line  at  right  angles.'  Thus,  the 
"  distance  is  determined  by  the  line  A-F  in  Plan  No.  I,  and  in  Plan  No.  2 
"  by  the  line  A-G,  for,  though  almost  everything  is  visible  if  one  is  to  look 
"  over  on  the  front  side  of  a  window  or  verandah,  what  the  owner  of  the 
"  adjacent  piece  of  land  feels  to  be  specially  annoying  is  not  so,  much  to 
'*  have  his  ground  intentionally  looked  over  from  the  window  or  verandah 
:'buttohave  it  viewed,  constantly,  and,  as  it  were,  unconsciously, ,  and  in 
"most  cases  the  view  is  naturally  commanded  from  the  interior  of  the 
"  window  or  verandah  at  right  angles.  It  is  proper  that  calculation  should 
"be  made  from  the  point  nearest  to  the  adjacent  piece  of  land  as  at  no 
"other  point  of  the  interior  of  the  window  or  verandah  can  the  ground  be 
"  overlooked  so  directly  as  there.  Therefore  no  screen  need  be  affixed  in 
"Plan  No.  I,  while  in  Plan  No.  2  it  is  necessary  to  affix  one  only  when  the .-.; 
"  distance  between  A  and  Q  is  les^  than  3  feet"      ,  , 
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(2)  A  person  who  constructs  at  a  distance  of 
Art  235 

less  than  three  sfta/cw  (3  feet)  from  the  boundary 

line  a  window  or  verandah  which  overlooks  the  grounds  (premises) 
of  a  neighbour  must  attach  a  screen  (mekakushi)  thereto  (Art.  235, 
1),  the  said  distance  of  three  shahu  to  be  determined  by  a"  line 
drawn  at  right  angles  from  that  point  of  the  window  or  verandah 
which  is  the  nearest  to  the  adjacent  land  to  the  boundary  line.  (Art. 
235,  2).  Thus,  in  the  accompanying  plan  No.  1,  if  the  distance  A 
to  F  is  three  shahu  or  more/ even  though  the  distance  A  to  D  is  less 
than  three  shahu,  a  screen  must  be  attached  to  the  window,  etc. ; 
but  in  the  case  of  Plan  No.  2,  though  the  distance  between  A  and 
D  may  be  less  than  three  shahu,  the  line  A — F  drawn  at  right 
angles  from  **  A "  (the  nearest  point  to  the  boundary  line)  runs 
parallel  to,  and  never  meets,  the  boundary  line 
and  so  no  screen  is  required.  In  this  case  also,  if 
there  be  a  different  custom,  such  custom  is  to  govern  (Art.  236). 

(3)  The  owner  of  land  may  use  adjacent  land 
in  so  far  as  is  necessary  for  the  purpose  of  con- 
structing or  repairing  fences,  walls  or  buildings  on  or  near  the 
boundary ;  but  he  may  not  enter  the  dwelling  house  of  the  adjacent 
owner  except  with  the  latter's  consent  (Art.  209,  1).  This  means 
that  the  owner  may  apply  to  the  adjacent  owner  for  the  use  of  his 
land  for  the  said  purpose,  and,  if  he  does  not  voluntarily  consent,  he 
may  be  forced  to  do  so  by  means  of  a  suit :  the  Article  does  not  of 
course  authorize  the  owner  to  intrude  upon  the  adjacent  land  by 
sheer  force.  If  the  adjacent  owner  has  sustained  damage  on 
account  of  such  use,  he  may  claim  compensation  (Art.  209,  2). 

(4)  The  owner  of  a  lot  of  land  may  not  con- 
struct roofs  or  other  structures  in  such  a  way  as  to 

cause  rain  water  to  fall  directly  upon  adjacent  land  (Art.  2.18). 

(5)  In  digging  a  well,  a  cistern,  a  cesspool,  or 
a  receptacle  for  manure,  a  distance  of  at  least  six 

shahu  (6  feet)  must  be  left  from  the  boundary  line  ;■  and  in  digging 
a  pond,  a  cellar,  or  a  water-closst  vault,  at  least  three  shahu  (Art. 
237, 1).     In  laying  waterpipes  under  ground  or  digging  ditches,  a 
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distance  of  at  least  one  half  of  its  depth  must  be  left  from  the. 

boundary  line,  but  it  need  not  exceed  three  shaku  (Art.  237,  2). 

When  such  works  are  made  in  the  neighbourhood  of  the  boundary 

line,  necessary  precautions  must  be  taken  in  order 

to  prevent  the  collapse  of  earth  and  sand  or  the 

infiltration  of  water  or  filthy  liquids  (Art.  238).     "  A  person  who 

has  dug  away  earth  or  sand  in  the  neighbourhood  of  the  boundary 

line  of  the  adjacent  land  and  thereby  caused  the  latter  to  be  in 

danger  of  collapsing,  is  bound  to  adopt  such  measures  as  may  be 

necessary  for  the  support  of  the  adjacent  land  (though  it  is  another 

question  when  such  danger  has  been  brought  about  by  some  natural 

cause  such  as  a  storm)  ;  and  should  he  fail  to  performithis  duty  and 

cause  damage  to  the  adjacent  land,  he  is  of  course  liable  to  pay 

compensation  therefor  "  {Tokyo  Appeal  Court,  8th  Oct.,  1^908). 

III.   Voluntary  restrictions.     In  addition  to 

Creation  of     t^e  jegai  restrictions  so  far  enumerated,  the  owner 
rights  in  favour  ,  .  ....        .  .... 

of  others        mav>  on  'ais  own  volition,  impose  restrictions  upon 

his  rights.  When  he  voluntarily  yields  up  and 
transfers  part  of  the  rights  implied  in  the  ownership  and  creates  a 
real  right  or  an  obligation  in  favour  of  another  person,  then  his 
ownership  is  restricted  to  the  extent  of  the  right  so  acquired  by  such 
person.  In  such  a  casa,  however,  the  substance  of  ownership  is  not 
affected,  but  its  use  is  merely  restricted  by  a  kind  of  temporary 
pressure  ;  therefore  when  such  pressure  is  removed  for  some  cause  or 
another,  the  ownership  is  immediately  restored  to  its  old  condition 
just  as  an  india-rubber  ball  springs  back  into  shape  after  it  has 
been  pressed  or  dented.  This  is  technically  called  the  "  revertible 
force "  (hanki-ryoku)  or  "  elasticity  "  (danryoku-sei)  of  owner- 
ship. 

Section  2. 

Acquisition  of  Ownership  {Shoyu-ken  no  shutoku). 

The  causes  of  acquisition  or  loss  of  rights  which  have  been 
discussed  in  the  foregoing  Book,  apply  to  ownership  also.     So  we 
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wjll  ,here  confine  ourselves  tp  explainipgj  tb^se  pauses  of  Requisition 
whicttare  peculiar  to  ownersbp,v     .     .   r  • 

J    :  ,  ,         ,  !•    Occupation  (Sensen). .    This  means  legi- 

Ocenpatipn      timately  tojtake  possession  rof  an  ownerless  thing 
Art  239     '  P1-*01'  t0  ai?y  other  person  with  the '  intention  of 
t  .  acquiring  ownership.  It  is  an  act  but  not  a  '•',  juristic 

act."  In  order  to  be  "ownerless,"  it  is  not,  necessary  for  a  thing 
never  to  have  belonged,^  another  person.  Ever)  a  thing  which  has 
pnee  belonged  to  another,  person  is  .ownerless -if  it  no  longer  belongs 
to  -any,  person.  At  present,,  however,  occupation  is  a  cause  of 
acquisition  of  ownership  only  of  movables  (Art.  239,  1).  Ownerless 
immovables  belong  to  the  State  (Art.  239,  2),  because,  unlike 
movables,  immovables  are  hard  to  take  and  retain  actual  possession 
of," and  if  their  ownership  were  to-be  acquired  by  occupation  it 
might  bring  about  results  seriously  prejudicial  to  public  peace. 
Besides,  land  is  the  object  of  the  territorial  right  of  the  State  and 
so  it  is  deemed  proper  that  any  tract  of  land  which  may  be  found 
ownerless  (extremely  rare  in  these  days)  should  vest  in  the  State. 

II.  Finding  of  lost  articles.     A  "  lost  article  " 

•  Finding  of  lost  (i-shitsubutsu)   denotes  a  thing  the  possession  of 

articles         which  has  been   accidentally   lost  by    its   owner 

Art  240        without   any  intention   of  abandoning  the  same. 

Goods  left  (in  shops,  trains,  tram-cars,  taxis,  etc.) 

by     oversight    (iryub%itsu),    drifting    things    (hyoryubutsu)    and 

runaway  animals  are  also  treated  (speaking  generally)  in  the  same 

manner  as  lost  articles.     A  lost  article  not  being  really  ownerless,  it 

js  not  an  appropriate  object  of  "  occupation,"  therefore  the  finder  is 

not  permitted  immediately  to  acquire  the  ownership  thereof,,  and  is 

legally  bound  to  give  notice  of  the  fact  of  his  finding  the  thing  and 

to    deliver    it    to  the    authorities,   who    in    their  turn  must  give 

public  notice  in    accordance,  with  special  laws  (such  as  the  Law 

Concerning  Lost  Articles  [Law  No.   87  of  the  year  1899],  or  the 

Salvage' Law  [Law  No.' 95  of  the  '-ear  1899]),  with  a  view  to 

ascertain  the   owner  and  restore   the  •  thing  to    him.      In    case, 

however,  the  owner  does  riot  make  his  appearance,  after  the  lapse 
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of  a  considerable  period  of  time,  it.  would  be  tantamount  to  impeding 
the  utilization  of  the  property  indefinitely  to  leave  the  thing  in  the 
hands  of  the  authorities;.  .■  In  recognition  of  his  merit  in  finding  and 
■reporting  it,  therefore,  the  Japanese  law  enables  the  finder  to  acquire 
the  ownership  thereof  if  (the  owner  cannot  be  ascertained  within  the 
space  of  one  year  from  the  date  of  the  said  public  notification  (Art. 
240).  But  in  case  «the  finder  has  waived  his  right  to  acquire 
ownership,  or  in  case  he  has  forfeited  the  same  because  of  his  failure 
to  notify  the  authorities  of  the  fact  of  his  finding  the  thing,  it  then 
accrues  to  the  State.' 

III.  Finding  of  hidden  treasure.     "  Hidden 
Finding  of      treasure  "  (maizo-butsu)  denotes  a  thing  which  is 
hidden  treasure  hidden  in  another  thing,  and  in  respect  to  which 
Art  241      '  **    i8 ;  uncertain   who   is    the   owner,  as,  for  ex- 
ample, old  coins  buried  in  the  ground.     In  most 
cases,  but  not  invariably,  hidden  treasure  is  found  buried  in  the 
earth,   but  things   hidden  in    movables    may    also    be    "  hidden 
treasure."     In  most  cases  again,  hidden  treasure  owes  its  existence 
to  human  agency^  but  it  may  consist  of  things  concealed  from  view 
by  reason  of  some  accident  like  the    remains    and   relics  of  the 
ancient  city  of  Pompeii.     It  is,  however,  hardly  necessary  to  say 
that  things,  the  owner  of  which  is  known  for  certain,  can  never 
be    regarded    as    hidden    treasure.      To    "find"    or  "discover" 
hidden  treasure  denotes  to  expose  its  existence  prior  to  any  other 
person.     It,  therefore,  differs  from  the  finding  of  a  lost  article,  in 
which  latter  case  it  is",  essential  to  take  possession  of  the  thing.     But 
the  two   are  akin  in  that  the  owner  of  the  thing  is  unknown ; 
and   so  the   provisions    relating    to    lost    articles  ^apply   mutatis 
mutandis  to  hidden  treasure;  but,  in  view  of  the  difference  in 
nature  between   them,  the  following   special  provisions  are  made 
in  regard  to  hidden  treasure— namely,  (1)  that  the  finder  is  enabled 
to  acquiri  the  ownership  thereof  if  the  owner  is  not  ascertained 
within  six  Months  (instead  of  one  year  as  in  the  case  of  lost  articles) 
after,  public  notification  <has  been  made  by  the  authorities  ;  (2)  that 
in  case  the  thing  in '  which  hidden  treasure  has. been  discovered 
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belongs  to  another  person,  the  ownership  is  acquired  as  above  by 
the  finder  and  the  owner  of  the  said  thing  share  and  share  alike 
(Art.  241),  and  (3)  that  in  case  the  tbing  found  is  calculated  to  serve 
as  useful  material  for  the  advancement  of  science  or  art,  the 
tbing  itself  vests  in  the  State,  which  then  pays  the  value  to  the 
person(s)  entitled.  (Law  Concerning  Lost  Articles,  Art.  13,  2  and 
3).  "  The  finder  of  hidden  treasure  denotes  tbe  person  who  has 
really  and  actually  discovered  the  hidden  treasure ;  so  even  though 
hidden  treasure  has  been  discovered  by  a  person  who  is  employed 
in  certain  work  under  directions  and  orders  of  another,  the  latter 
(the  supervisor)  cannot  be  regarded  as  the.  finder  "  (Osaka  Appeal 
Court,  15th  June,  1906). 

IV.  Accession.     Accession  (tempu)  is  where  a 

thing  becomes  incorporated  in  another  as  its  ac- 
cessory in  such  a  manner  that  it  is  impossible  or  difficult  to  separate 
them.  In  such  a  case,  the  owner  of  the  principal  thing,  as  a  rule 
acquires  the  ownership  of  the  thing  incorporated  therein  as  its 
accessory.  Considered  more  minutely,  accession  is  of  the  following 
three  kinds,  the  legal  relations  involved  in  each  of  which  differ 
somewhat  from  those  involved  in  the  others. 

(1)  Adjunction  (fugo).     This  is  where  two  or 

Adjunction      more  material  things  are  joined  together  so  as  to 

Art.  242        make  up  a  single  entity — i.e. — where  the  owner  of 

an  immovable  acquires  the  ownership  of  a  thing 
which  has  been  attached  thereto  as  its  accessory  (as  when  timber  is 
used  as  part  of  a  house)  ;  but  of  course  this  does  not  apply  where  a 
thing  has  been  so  attached  by  virtue  of  a  separate  legitimate  title 
(as  when  the  lessee  of  a  lot  of  land  builds  a  house  thereon :  Art. 
242).     When  two  or  more  movables  belonging  to  different  owners 

are  so  joined  to  each  other  that  they  can  no  longer 

be  separated  without  damage,  or  the  separation 
would  entail  disproportionate  expense,  the  ownership  of  the  com- 
posite thing  vests  in  the  owner  of  the  principal  movable  (as  a  iring 
to  the  stone  which  is  set  in  it,  or  a  book  to  the  leather  with  which 
it  is  bound)  (Artt  243).     Which  is  the  principal  and  which  is  the 
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aocessory  thmg  is,  as  a  rule,  to  be  determinedin 

view  of  tbe  respective  nature  of  tbe  things  and  not 

necessarily  in  view  of  their  respective  values :  this  is  a  question 

which  is  to  be  solved  by  the  Court  in  the  final  resort.    But  if  the 

distinction  of  principal  and  accessory  cannot  be  made  between  the 

things,  the  owners  of  the  movables  become  the  joint  owners  of  the 

composite  thing,   their  shares  being  proportionate  to  the  respective 

values  of  the  several  things  at  the  time  of  adjunction  (Art.  244). 

(2)     Mixture.       "  Mixture "     (kondo)    comprises 

Mixture        ^  mixture  of  dry  goods  (such  as  grain)  (kongo) 

Art  9&*i        an<^  (^)  mixture  of  liquids  or  soluble  bodies  (yuwa). 

"When  things  belonging  to   different  owners   are 

mixed  up  so  as  to  be  no  longer  distinguishable  from  each  other,  tbe 

foregoing  provisions  (Art.  243  and  244)  governing  tbe  adjunction  of 

movables  apply  mutatis  mutandis  (Art.  245) — tbat  is  to  say — if  the 

component  parts  stand  in  the  relation  of  prinicipal  and  accessory,  the 

tbing  belongs  to  the  owner  of  tbe   principal   part,   while  if  the 

component  parts  cannot  be  distinguished  as  principal  and  accessory, 

the  thing  is,  from  sheer  necessity,  considered  as  held  in  common. 

"  When  part  of  the  monies  of  which  the  accused  has  defrauded 

several  persons  has"  been  seized  as  stolen  goods  (zohiri)  because  of  its 

remaining  in  his  hands,  the  injured  parties  become  the  co-owners 

of  tbe  sum  in  sbares  proportionate  to  the  amounts  of  which  they 

have  been  severally  defrauded  in  accordance  with  Art.  245  of  the 

Civil  Code  "  (Supreme  Court,  20th  Feb.,  1903). 

(3)  Application  of  work    (kako).      This    is 

Application     where  a  movable   is   worked   up — that  is,  where 

of  work         labour    is    expended     on,    and    combined    with, 

A  t  246        material.     In   such   a  case,  the  movable  (that  is, 

material)  usually  forming  the  basis  for  the  labour, 

the  owner  of  the  movable  becomes  the  owner  of  the  finished  work ; 

but  if  the  value  of  the  workmanship  greatly  exceeds  the  value  of  the 

material,  the  workman  (exceptionally)  acquires  the  ownership  of  the 

thing  (Art.  246,  1).     When  the  workman  has  supplied  a  part  of  the 

material,  however,  he  acquires  the  ownership  of  the  thing  provided 
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that  the  value  io£  the  workmanship  added  to  the  value  of  the 

material;  supplied  by  him  exceeds  (however  little)  the  value  of  the 

materia],  supplied  by  the  other  person  (Art.  2l6,  2).   '  : 

'■■■)  -  It  has  been  seen  that  in  the  case  of  an  acces- 

, .     Effector        sion,  whetherit  be  by  adjunction,  by  mixture,  or 
accession  on  the  ,  ,.    ,.  .  •    ,        ,     ...  -      .  _,      .,,, 

'  tit  of  other     y  application  of  work,  the  owner  ot  the  accessory 

persons  in  the    thing  loses  his  ownership.     Losing/  as  it  does,  its5 
component      legal  existence,  it  naturally  follows  that  all  other" 
things.         rights  so"  far  existing-in  regard  to  the  thing  are  also 
Art  247        terminated  (Art.  247,  1),  although,  strictly  speak- 
ing, both  the  principal  and  accessory  things  loss 
their  legal  existence  and  a  new  thing  is  brought  into  existence,  the 
owner  of  the  principal  thing  acquiring  the  ownership  thereof,  while 
the  owners  of  the  component  parts  become  the  co-owners  of  the  new 
thing  if  it  cannot  be  determined  which  is  principal  and  which  is' 
accessory.     For  the   protection    of    third    persons,  however,  it  is* 
provided  that  when  the  owner  of  a  component  thing  becomes  the 
exclusive  owner,  or  a  co-owner,  of  the  new  thing,  rights  of  third 
persons  which  have  so  far  existed  in  regard  to  such  component  thing 
pass  to,  and  continue  in  existence  over,  the  new  thing  or  his  share  in 
the  same  (Art.  247,  2). 

For  the  benefit  of  the  owner  of  a  component 
Remedy  for  ,   thing  who  becomes  neither"  the   sole'  owner  nor 
ment  resulting   c°-°wner  of  the  new  thing,  and  also  fof  the  benefit 
fron  accession    of  those  who  have  had  rights  in  regard  to  such 
thing,  the. law  provides  that  any  person  who  has 
sustained  a  loss  by  reason  of  the  application  of  the 
foregoing  provisions  relating  to  accession  (Arts.   242  to  247)  may 
claim  compensation  in  accordance  with  the  rules  concerning  unjust 
enrichment  (as  laid  down  in  Arts.  703  and  704)  (Art.  248).     Thus, 
a  person  who  has,  in  bad  faith,  joined  or  mixed  a  thing  of  his  own 
to  or  with  another  thing  belonging  to  another  person,  is  bound  to 
restore  the  benefit  received  with  interest,  and  further  pay  compensa- 
tion for  any  damage  which  may  have  been  done  to  the  other  party 
(in  reference  see  Art.  704)  ;  while:  a  perseto  who  has  enriched  himself 
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as'tbe  Result.!  of  accjession  in  good  faitfolia  merely  liable  to/Make 
re^iMtionrof  ;.tbe-adwantage  enjoyed  only  in  so  far  as'  it  -  still,  actually 
(exists  (m  reference  see:  Art.  703),,  ';"  Compensation  'for  'damagfe,  in 
respect  to. the' increase  in  Value  -resulting:  fronv  an  application!  of  work 
on  .a; .  movable :  belonging  to ,  another  person  can  .-only  "be~<dirfectly 
'demanded1  from  tbe  owner  of-the  material,"'  (Osaka  Appeal  Court, 
-5th  July,  1904).  ..-':.,        .        "  ,    J 

. :  ,  Section;  3.-  -  ...  -  ",  .._..., 

'-"   '  Co-ownbbship  {Kyoyii). 


I.   Meaning  of  co-oymershipi  -'..."  Co-owner- 
Meaning  of     g^jp  »    {j^y^y^    js  where ...  two .  or ;  more    persons 
,  conjointly   enjoy  the   ownership   of  a  thing.     In 

•  „ .Q  consequence,  ^each  co-owner  enjoys  a  part '  of  the 
ownership  of  tbe,  thing,  such  part  being  called  his 
."  sbare  "-(mochi-bun)  in  the  thing^-that  is,'  in  the.  ownership  Of  the 
things  ■  This,  however,  does  not  mean  that  a  co-owner  is  merely  en- 
titled to  the  use,  etc.  of  a  part  of  the  thing,  or  to  the  exercise  of  one 
of  the  constituent  powers  of  the  "  ownership.  The .  right  of  each 
co-owner  consists  of  "ownership,  and  not  of  a  right  branching  forth 
from  ownership,  and  it  extends  over  the  whole  of  the  thing  and  not 
over  a  part  thereof  as  in  the  case  of  a  building  which  is, divided  up 
into  several  portions  severally  owned  by  several  persons,  and  to 
which  previous  reference  has  been  made.  In  other  words,  each  co- 
owner's  right  is  full  and  complete  in  respect  to  the  whole  of  the  thing ; 
but  as  the  thing  is  conjointly  owned  by  several  persons,  each  co- 
owner  can  exercise  such  right  only  in  so  far  as  it  is  not  prejudicial  to 
the  right  of -the  pther  co-owners— that  is,  he  enjoys  the  power  of  gov- 
ernment exercisable- over,  or  the  economic  advantage  derivable  from; 
the  thing  only  to  a  certain  extent — a-  "  co-owner's,  shp;re  "  denoting 
the  extent  or  proportion  to  or  in  which  he  can  enjoy  thefull  advantage 
accruing  from  tbe  thing.  In  case,  for  example,  a  house  is  owned  by 
two  persons,  neither  is  prevented' from  using  the- whole  of  the  house: 
it  does  not  mean  that  each  .co-owner  may  only. use  a  part  of  the 
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building  proportionate  to  his  share!  in  the  ownership  thereof.  This 
is  what  is  meant  by  the  provision  :  "  Each  co-owner  may  use,  in  pro- 
portion to  his  share,  the  whole  of  the  common  property  "  (Art.  249.) 
Thus,  in  the  case  of  a  house  owned  by  "  A  "  and  "  B  "  whose  shares 
are  two-thirds  and  one-third  respectively,  "  A  "  may  use  the  whole  of 
the  building  two  days  against  one  day  by  "  B." 
.  r]^  respective  shares  of  the  co-owners  are  usually 

determined  by  the  cause  owing  to  which  the  particular  relation  of 
co-ownership  has  come  into  existence ;  but  when  the  respective 
shares  of  the  co-owners  are  uncertain  the  law  presumes  them  to  be 
equal  (Art.  250).  Though  each  co-owner  is  thus  entitled  to  govern 
and  receive  the  profits  of  the  common  property  in  proportion  to  his 
share,  yet,  as  a  matter  of  practice,  different  arrangements  are  made 
by  mutual  agreement,  so  that  each  co-owner  can  use  only  a  part  of 
the  thing,  or  during  a  certain  portion  of  the  year,  and  so  forth. 

It  will  be  seen  from  the  above  that  what  is 

Art  264 

called  the  "co-ownership  of  a  thing"   (mono  no 

hyoyu)  in  common  parlance  is,  legally  speaking,  the  co-enjoyment  (or 
co-ownership)  of  the  ownership  of  a  thing.  When  the  co-owner- 
ship of  ownership  is  recognized,  it  is  but  proper  that  the  co-ownership 
of  other  real  rights  should  ■  likewise  be  recognized.  The  provisions 
which  are  detailed  in  this  section  concern  the  co-ownership  of 
ownership,  but  they  also  apply  mutatis  mutandis  to  the  co-owner- 
ship of  other  real  rights  (Art.  264). 

Management  ^*  Management  and  disposal.     Disposal  of 

and  disposal  of  the  common   property,  whether  physically  or  le- 
common        gaily,  can  only  be  effected  by  the  unanimous  consent 
property       of  the  co-owners  (Art.  251).     "  In  case  one  of  the 
Art.  251        co-owners  has  arbitrarily  altered  the  common  pro- 
perty into  a  different  thing,  those  co-owners  who  have  given  consent 
to  such  alteration  continue  in  a  relation  of  co-ownership  in  respect  to 
such  thing ;   so  even  those  co-owners  who  have  not  given  their 
consent  at  first  are  still  co-owners  of  the  thing  if  they  subsequently  re- 
cognize their  relation  of  co-ownership  in  respect  to  the  said  different 
thing  "  (Supreme  Court,  16th  March,  1904).     "  Each  co-owner  can 
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simply  dispose  of  his  share  in  the  common  property  :  he  has  no 
power  to  dispose  of  the  common  property  itself,  because  the  common 
property  differs  fundamentally  in  its  nature  from  a  share  in  the 
same ;  therefore  even  though  one  of  the  co-owners  disposes  of  the 
whole  of  the  common  property,  such  disposal  is  totally  void  "  {Tokyo 
Appeal  Court,  12th  April,  1904).  "  When  one  of  the  co-owners 
has  sold  the  full  co-ownership  without  the  consent  of  the  other  co- 
owners,  it  does  not  have  the  effect  of  transferring  the  shares  of  all  the 
co-owners,  but  simply  that  of  the  particular  co-owner  who  has 
effected  the  sale  "  {Hiroshima  Appeal  Court). 

In  respect  to  the  management  of  the  common 
Art.  252 

property,  however,  it  would  sometimes  be  impos- 
sible to  adopt  measures  as  promptly  as  occasion  demanded  were  it 
always  and  invariably  necessary  to  obtain  the  unanimous  consent  of 
the  co-owners.  The  law,  therefore,  classifies  acts  of  management 
into  (1)  acts  of  utilization  and  improvement  and  (2)  acts  of  preserva- 
tion, and  provides  that  matters  relating  to  utilization  or  preservation 
are  to  be  decided  upon  by  a  majority  vote  of  the  co-owners,  each 
co-owner  exercising  a  number  of  votes  proportionate  to  the  value  of 
his  share,  except  an  alteration  is  required  for  the  purpose,  in  which 
case  the  consent  of  all  the  co-owners  must  be  obtained,  and  that,  so 
far  as  acts  of  preservation  are  concerned,  each  co-owner  may  attend 
to  them  at  his  option  (Art.  252). 

The  incidence  of  the  expenses  of  management 
and  other  charges  upon  the  common  property,  like 
the  respective  rights  of  the  co-owners,  is  also  determined  in  propor- 
tion to  their  respective  shares  (Art.  253,  1).  In  case  any  co-owner 
fails  to  perform  his  duty  in  this  respect,  it  will  be  practically  impos- 
sible for  the  others  to  continue  in  the  relation  of  co-ownership  with 
him.  The  law,  therefore,  subjects  such  defaulter  to  a  forfeiture  of 
his  right  under  a  certain  condition — that  is,  should  any  co-owner 
fail  to  make  payment  for  one  year  or  more  from  the  time  when  such 
payment  is  due  (for  example,  when  expenses  or  [a  tax  are  payable), 
the  other  co-owners  may  acquire  his  share  on  payment  of  appropriate 
compensation  (Art.  253,  2).     "  Art.  253,  2  of  the  Civil  Code  means 
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that  in  the1  event  of  a  co-owner's  failure  td  perform  the  duty  specified 
in  Art.  25S,  1,  the- other  co-owners  may  acquire  his  share  ©h  pay- 
ment of  compensation  'covering  the  whole  of  the  said  share :  the 
article  does  not  authorize  4;he  other  co-owners  to  acquire  a  part  of  his 
share  upon  paying  compensation  corresponding  to  such  part" 
{Supreme  Court,  25th  Feb.-,  1909), 

Thdugh    the    common    property  cannot    be 
TrfLHsf 6r  of 

<  validly  disposed   of  except  with   the    unanimous ' 

consent  of  the   co-owners,   yet  each  co-owner  is 
Art  254  . 

entirely  free  to  dispose  of  his  own  share  by-trans- 
ferring it  to  another  person  or  creating -a  mortgage,  etc.  over  it ;  but 
in  order  to  guard  the  other  co-owners  against  damage  in  consequence 
of  such  transfer,  the  law  enables  the  other  co-owners  to  demand 
performance  of  the  liabilities,  which  such  co-owner  has  incurred 
towards  them  in  connection  with  the  common  property  from  the 
transferee  as  well  as  the  co-owner  (transferer).  This  is  what  is  meant 
by  the  provision  "An  obligation  (claim)  which  one  of  the  co- 
oWners  possesses  with  regard  to  the  common  property  against 
another  co-owner  may  be  exercised  against  the  latter's  particular 
(singular)  successor  "   (Art.  254). 

1  When   one  of  the  co-owners  has  waived  his 

.  „,._  shares  0r  dies  heirless,  his  share  reverts  to  the  other 
co-owners  owing  to  the  elasticity  of  ownership  (Art.  255).  "  When 
one  of  the  co-owners  of  an  immovable  waives  his  share  therein  or 
dies  without  an  heir,  it  is  absolutely  incumbent  upon  the  other  co- 
owners  to  acquire  his  share  "  (Resolution  of  the  Hosokwai).  "  In 
case  the  co-owners  of  an  immovable  have  simultaneously  waived 
their  shares,  the  immovable  vests  in  the  State  "  (Ditto). 

'  .  .       _  III.  Partition  of  common  property.    Eela- 

.  Partition  of     >. .    .     ,  ..  L  ■  ,        ■ , 

common        tions  ot  co-ownership   must  come  into  existence 

;     property       from  time  to  time ;  but  it  is  not  desirable  that  those 

Art  256        relations  should  permanently  continue  in  existence, 

"         .  _  because   disputes   are  apt  to  arise  among -the  co- 

owners    and   time  wasted  '-in  consultation  when 

measures  should  be   promptly   adopted  r  moreover,  the  co-owners 
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cannot  berexpected  ,to  be  so  zealous  and  diligent  inmaking  the  best  of 
the  property  as  the  exclusive  owner  would  be-»— facts  which  all  tend  to 
render  the  co-ownership  of  property  unfavourable  to  the  national 
economy.  The  law,  therefore,  contains  provisions  which  offer  facili- 
ties for  the  partition  (bunkwatsu)  of  common  property.  Thus,  each  co- 
owner  may  demand  the  partition  of  the  common  property,  and  the 
other  co-owners  cannot  refuse  to  comply  with  such  demand  (principal 
part  of  Art.  256,  1)  except  (1)  when  the  nature  of  the  property  does 
not  admit  of  partition — that  is,  when  the  common  property  consists 
of  that  part  of  a  building  divided  up  into  several  portions  severally 
owned  by  several  persons  which  is  used  in  _  common  by  the  several 
owners  (in  reference  see  Art.  208)  or  when  it  consists  of  the  boundary 
marks,  etc.  on  the  boundary  line  (in  reference  see  Art.  229)  (Art. 
257) — or  (2)  when  there  is  a  speoial  stipulation  to  the  contrary  :  but 
even  by  special  stipulation  the  relation  of  <30-ownership  cannot  be 
rendered  durable  for  a  period  exceeding  five  years  (ancillary  part  of 
Art,  256,  1),  though  such,  stipulation  can  be  renewed  from  time  to 
time  for  a,  period  not  exceeding  five  years  (Art.  256,  2). 

As  to  the  methods  of  partition  it  is,  in  the  first 
Partition       place,  determined  by  the  agreement  of  the  parties  ; 
but  if  an  agreement  cannot  be  arrived   at  among 
,  them  it  is  then  decided  by  a  Court  on  application 
(Art.  258, 1).     The  Court  orders  the  property  itself  to  be  partitioned 
in  so  far  as  such  course  is  practicable  ;  but  if  the  thing  itself  cannot , 
be  divided  (as  in  the  case  of  a  picture,  a  horse,  etc.),  or  if  it  is  appre- 
hended that  it  would  considerably  depreciate  in  value  as  the  result  oft 
partition  (as  in  the  case  of  a  very  small  lot  of  land),  the  thing  ia, 
ordered  to  be  sold  by  public  auction  so  that  partition  may  be  effected 
in  specie  (Art.  258,  2).     "Each  co-owner  is  directly  interested  in/the 
partition  of  the  common  property  as  a  party  thereto  ;  therefore  to  go 
through  the.  procedure   of  partition  to  the  exclusion  of  some  of  the 
co-owners  is  invariably  impermissible,  irrespective  j  of  whether  the 
partition  it;,  effected  by  mutual  agreement  or  judicially  "  (Supreme -, 
Court,  25th   Sept.,   1908).     "In  case   land  is  owned  by  several- 
persons  and  some  of  them  have  voluntarily  consented  to  take  steps , 
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for  the  partition  thereof  and  some  have  not  done  so,  the  party  who 
demands  partition  may  bring  an  action  against  the  latter  co-owners 
only,  and  cause  the  former  to  co-operate  with-  the  defendants  in 
taking  steps  for  effecting  the  partition  after  judgment  having  been 
obtained  against  them  "  (Ditto,  8th  June,  1908).  "  When  a  co- 
owner  has  demanded  partition  and  the  other  co-owners  have  con- 
tended that  partition  is  not  permissible,  it  is  proper  for  the  first- 
mentioned  co-owner  to  bring  an  action  against  the  others  and  obtain 
a  judgment  in  respect  to  such  dispute  with  a  view  to  attain  his  object 
of  procuring  partition  "  (Ditto',  2nd  Dec,  1904).  "  By  virtue  of  the 
claim  for  partition  which  is  conferred  upon  each  co-owner  by  Art. 
258  of  the  Civil  Code,  he  is  merely  entitled  to  apply  to  the  Court  for 
the  partition  of  the  property  and  the  question  of  how  it  is  to  be 
partitioned — that  is,  whether  the  thing  itself  is  to  be  partitioned,  or 
whether  it  is  necessary  that  the  property  should  be  sold  at  public 
auction — is  a  matter  which  is  to  be  decided  upon  entirely  at  the  dis- 
cretion of  the  Court "  (Osaka  District  Court). 

In   case  one  of  the   co-owners  has  a  claim 
Art  259 

against  another  co-owner  arising  in  connection  with 

the  common  property  (as  when   "  A  "  has  defrayed  the  expenses  of 

management  of  property  owned  in  common  by  himself  and  "B  "),  a 

certain  amount  of  protection  is  afforded  to  the  creditor  at  the  time  of  the 

partition  :  the  creditor  may  cause  the  debtor  to  pay  out  of  the  part 

of  the  common  property  which  is  due  to  him  (when  the  partition  is 

effected  in  specie)  or  demand  that  such  part  be  sold  by  public  auction 

(when  the  partition  is  effected  in  kind)  so  that  payment  may  be 

obtained  out  of  the  proceeds  (Art.  259). 

Any  person  who  has  a  lawful  interest  in  the 

Intervention     common  property  (that  is,  a  person  who  enjoys  a 

in  partition      superficies,  emphyteusis,  servitude,  lien,  preferential 

Art  263        right>  mortgage  or  pledge,  or  right  of  tease  oVer  the 

property,  or  a  creditor  of  any  co-owner)  may,  at  his 

own  expense,  intervene  in  the  partition  thereof  in  order  to  insure  the 

partition  being  effected  fairly  and  impartially  (Art.  260,  J ).     In  case 

partition  has  been  effected  without  awaiting  his  intervention,  not- 
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withstanding  that  a  person  interested  has  demanded  interven- 
tion, such  partition  cannot  be  set  up  against  such  person  (Art, 
260,2). 

When  the  common  property  has  been  parti- 
Besult  of       tioned,  independent  owners  of  the  divided  parts  are 
partition        called  into  existence  in  place  of  the  co-owners  of  the 
Art  261        common  property,  and  the  relation  between  the 
co-owners  and  the  independent  owners  is  similar  to 
that  between  the  seller  and  buyer  (or  between  the  transferor  and 
transferee) ;  it  is  therefore  proper  that' the  co-owners  should,  in  pro- 
portion to  their  shares,  bear  the  same  obligation  of  warranty  (obliga- 
tion  de  garantie)  as  the  seller  with  regard  to  the  part  received  by 
each  co-partitioner,  or  (more  practically  speaking)  that  each  of  the 
co-owners  should,   in    proportion   to  their   shares,  bear  the  said 
obligation  of  warranty  in  regard  to  tha  part  of  the  common  property 
falling  to  the  share  of  the  co-owners  as  the  result  of  the  partition 
(Art.   261).     Obligation  of   warranty    comprise    guaranty    against 
eviction  (garantie  d' eviction)  and  guaranty  against  defects  (garantie 
de  vices  caches)  ;  but  this  matter  will  be  discussed  in  detail  when 

we  come  to  deal  with  the  subiect  of  "  Sale." 
Art  262 

While  partition  terminates  the  relation  of  co-owner- 
ship on  the  one  hand,  it  constitutes,  on  the  other  hand,  the  cause  of 
acquisition  of  independent  rights  on  the  part  of  the  co-partitioners, 
and  so  the  documents  relating  to  the  partition  are  of  the  utmost 
importance  to  the  quandam  co-owners.  In  order  to  protect  their 
interests  and  obviate  the  possibility  of  disputes  among  them,  therer 
fore,  the  law  charges  them  with  the  duty  to  preserve  the  said 
documents  as  follows : — (1)  each  co-partitioner  must  preserve  all 
documents  relating  to  the  thing  which  he  has  received  (Art.  262, 1), 
(2)  documents  relating  to  the  thing  partitioned  among  all  or  several 
of  the  co-owners  are  to  be  preserved  by  the  person  who  has  received 
the  largest  portion  of  the  thing  (Art.  262,  2),  and  (3)  if  there  is  no 
such  person  (as  when  the  thing  has  been  partitioned  in  equal  shares) 
the  custodian  of  the  documents  is  to  be  determined  by  mutual 
agreement,  or,  if  they  are  unable  to  agree,  by  the  Court  (Art.  262, 
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3),    The  custodian  of  the  documents  must  .permit  the  qthercor 
partitioned  to  use  the  same  on  demand  (Art.  262,  4):         , 

In  Japan  there  is  a  peculiar  right  known  aa 
Iriai-ken  -  an  "  iriai-ken."  This,  is,  fright,  developed  out  of 
Art  263  °^  cust°m>  hy  virtue  of  which  the  inhabitants  of 
some  rural  districts  are  empowered  to  enter  certain 
forests,  etc.  not  owned  by  themselves  in  order  to  cut  timber  or  grass, 
gather  fallen  branches,  leaves,  etc.  It  partakes  sometimes  of  the  nature 
of  co-ownership,  but  far  more  often  of  the  nature  of  a  servitude. 
Established  as  they  are  by  custom,  the  rules  governing,  iriai-ken 
differ  according  to  locality,  and  it  is  impossible  for  the  law.  to  lay 
down  fixed  rules  applicable  to  all  cases.  3?or  this  reason  it  is 
provided  that  with  regard  to  an  iriai-ken,  which  has  the  nature  of 
co-ownership,  the  provisions  relating  to  co-ownership  apply  in 
addition  to  the  local  custom  of  each  district  (Art.  263);  and  with 
regard  to  an  iriai-ken  which  does  not,  partake  of  the  nature  of 
co-ownership  (that  is,  which  partakes  of  the  nature  of  a  servitude) 
the  provisions  relating  to  servitudes  apply  mutatis  mutandis  in 
addition  to  the  local  custom  of  each  district  (Art.  294).  As  to  what 
is  an  iriai-ken  which  partakes  of  the  nature  of  co-ownership  and  the 
general  nature  of  an  iriai-ken,  the  student  is  referred  to  the  following 
judgments.  "An  'iriai-ken  which  partakes  of  the  nature  of  co- 
ownership  '  within  the  sense  of  Art.  263  is  not  where  both  the  land 
and  what  grows  thereon  belong  to  the  same  persons  entitled,  but 
where  the  land  belongs  to  either  a  third  person  or  one  or  two  of  a* 
certain  group  of  persons,  and  all  the  members  of  such  group  con- 
jointly receive  the  profits  of  what  grows  thereon  only"  {Supreme, 
Court,  16th  December,  1904).  "  Where  the  ground  of  a  forest  or, 
plain  belongs  to  several  persons  in  common,  it  is  by  virtue  of, 
co-ownership  pure  and  simple  that  they  conjointly  receive  the  profits 
of  what  grows  thereon  "  {Ditto,  20th  Dec,  J.907).  "  If,  in  such  a 
case,  persons  other  than  the  co-owners  of  the  ground  join  thq 
co-owners  and  reap  the  growths  thereon,  in  common  with  the 
co-owners,  such  other  persons  are  persons  entitled  to  an  iriairken; 
but  the  right  of  the  co-owners  is  not  turned  into  an  iriai-ken  on  that 
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account  "  (Ditto).  "  That  a  village  or  a  certain  quarter  of  a  village 
may  own  property  is  a  fact  which  has  |been  recognized  by  custom 
since  olden  times,  and  there  is  neither  a  custom  nor  a  law  by  which 
iriai-hen  alone  is  forbidden  to  besooWned"  (Ditto,  18th  Dec, 
1907).  "  The  right  of  the  inhabitants,  of  a  village  to  gather  timber, 
undergrowth,  fodder,  etc.  upon  a  certain  forest  or  plain — that  is  an 
iriai-hen  under  the  Civil  Code. — may '  be  acquired  irrespective  of 
whether  such  forest  or  plain  is  owned  by  the  village  to  which  a 
given  party  belongs  or  by  another  village  "  (Ditto,  5th  Feb.,  1906). 
"The  co-ownership  of  a  forest  or  plain  and  an  iriai-hen  existing  in 
respect  to  the  same  are  two  distinct  rights  which  are  incompatible 
with  each  other  even  where  such  iriai-hen  partakes  of  the  nature  of 
co-ownership  "  (Ditto,  19th  Jan.,  1906). ,  "  When  a  certain  forest 
has  been  included  in  the  list  of  '  protected  forests  '  (ho-an-rin),  total 
deforestation  and  bringing  it  under  cultivation  are  absolutely  for- 
bidden ;  but  it  is  not  absolutely  forbidden  to  cut  part  of  the  timber 
or  gather  undergrowths  or  grass;  therefore  even  though  a  forest  in 
respect  to  which  an  iriai-hen  exists  is  turned  into  a  '  protected 
forest,'  the  iriai-hen  is  not  terminated  ipso  facto  "  (Ditto,  26th  Dec, ' 
1904).  "  An  iriai-hen  which  exists  in.  respect  to  fodder  hills,  etc.  in 
our  country  is  a  sort  of  right  which  attaches  to  a  person  by  title  of 
his  residence  in  a  particular  locality  as  a  regular  inhabitant,  and 
though  the  right  is  usually  acquired  or  lost  by  his  fixing  his  residence 
there  or  removing  from  thence,  yet  it  is  a  custom  recognized  in  our 
country  that  each  inhabitant  has  personally  such  right  as  a  right, 
upon  the  surface  of  the  land  "  (Ditto,  29th  June,  1900). 
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CHAPTEE  3. 

POSSESSOEY  EIGHTS  (Senyu-Jcen). 

Section  1. 

Meaning  of  Possessory  Eights. 


"  Possession  "  (senyu)  differs  from  ownership 
Factual  ^  ^at  jj.  s;mpiy  involves  having  a  thing  under 
one's  power  and  control  as  a  matter  of  fact  only. 
Eor  this  purpose,  however,  it  is  not  absolutely  necessary  to  have  the 
thing  itself  in  one's  own  hand,  and  it  suffices  if  the  thing  is  in  such 
a  state  that  one  can  govern  it  just  as  one  likes  to  the  exclusion  of  all 
outside  interference.  Possession  meaning  simply  such  a  condition  of 
fact,  it  does  not  invariably  originate  in  a  legitimate  title.  Why, 
then,  does  the  law  recognize  such  fact  itself  as  a  right  (that  is, 
"  possessory  rights  ")  and  afford  it  a  certain  measure  of  protection  ? 
The  answer  to  this  is  that  as  the  vast  majority  of  such  facts  are 
undoubtedly  based  on  legitimate  titles,  even  when  there  is  a  dispute 
in  regard  to  the  title  of  possession,  it  is  more  conducive  to  the 
stability  of  society  to  presume  the  possession  to  be  based  on  a 
legitimate  title  and  so  maintain  the  status  quo  for  the  time  being, 
the  question  of  whether  there  is  or  is  not  a  legitimate  title  being 
reserved  for  subsequent  investigation. 

As  to  the  essential  elements  of  that  possession 

Essential        ^^  js  protected  by  law,   legislative  precedents 
elements  of        .  *  J  &.      . 

possession       dirter.     According  to  one,  possession  is  composed  of 

two  essential  elements,  namely,  (1)  the  physical 

element  (taiso  —  corpus)  and  (2)  the  mental  element  (shinso  =;  animus) 

and  the  mere  existence  of  the  said  fact  is  not  sufficient,  but  it  is  further 

necessary  that   the  possessor  should   have   an  intention  (i-shi)  of 

ownership.     According  to  a  second,  while  the  said  two  elements  are 

essential,  the  possessor  need  not  have  an  intention  of  ownership, 
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and  it  suffices  if  he  holds  the  thing  with  an  intention  of  doing  jso  on 
his  own  account.  According  to  a  third,  it  is  not  necessary  that 
there  should  be  any  mental  element  at  all,  physical  possession  being 
all  that  is  essential.  The  Japanese  law  acts  upon  the  second- 
mentioned  theory  and  distinguishes  possession  from  mere  physical 
holding  (aku-yu).  Further,  representation  being  permitted  in 
regard  to  possession  also,  it  is  not  always  necessary,  that  the  said 
conditions  be  fulfilled  on  the  part  of  the  principal  himself. 

Such  being  the  meaning  of  "  possession,"  it 
Classes  of       necessarily  follows  that  there  are  many  kinds  of 
possession  according  to  the  nature  of  the  state  in 
which  things  are  possessed.     Thus  : — 

1.  Possession  may  be  held  with  the  intention  of  ownership 

(jishu  sen-yu)  or  without  such  intention  (tashu  sen-yu) : 

2.  Possession  may  be  based  on  a  legitimate  title  (sei-kengen) 

or  otherwise :  \ 

3.  The  possessor  may  be  under  the  subjective  belief  that  he  is 

acting  by  virtue  of  a  legitimate  title  (possession  in  good 
faith =zen-i  no  sen-yu)  or  otherwise  (possession  in  bad 
faith =akui-no  sen-yu) ; 

4.  Even  when  the  possessor  is  in  good  faith,  his  belief  in  his 

title  may  be  due  to  fault  or  negligence  (kwashitsu)  or 
well  founded ; 

5.  Possession  may  be  held  peacefully  (heion-teki  ni)  or  by 

force  (kyobo-teki  ni)  ; 

6.  Possession  may  be  open  (Jcozen)  or  secret  (impi-teki  ni)  ; 

7.  Possession  may  be  continuous  (keizoku-teki  ni)  or  non- 

continuous  (kandan-teki  ni)  ; 

8.  Possession  may  be  held  in  person  (possession  in  person  = 

honnin  sen-yu)  or  through  another  person  (possession 

by  proxy  —  dairi  sen-yu) 
All  these  differences  in  the  nature  of  possession  involve  differ- 
ences in  the  degree  to  which  legal  protection  is  afforded  to  the 
possessor,  and  so  the  party  concerned  should  prove  that  his  possession 
is  of  the  class  which  is  entitled  to  the  greatest  amount  of  protection  ; 
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...  .  ;    -,  but  seeing  that  it"  is  in  many  cases  difficult  to 
^  furnish   such   proof;    the  law  establishes    yarious 

presumptions  based  on  the  state  of  things  obtaining  in  the  majority 
of  cases,  nataely,  (1)  a  possessor  is  presumed  to  possess  in  good  faith, 
peacefully  and  ■publicly"  (openly),  and  with  the  intention  "of  owner- 
ship (Art.  186,  ,1)— that  is,  a  possessor  is  legally  .held  to  possess  in 
good  faith,  etc.  so  long  asnothing  is  proved  to  the"  contrary, — -and  (2) 
when  the  first  and  last  terms  of  possession  are  proved,  the  possession 
is  presumed  to  have  continued  during  the  interval  (Art.  186,  2). 

In  any  case,  "  possession "  being  merely 
factual  government  of  a  thing,  the  object  on  which 
it  operates  must  be  a  material  one.  But  even  when  a  person 
exercises  a  property  right  in  fact,  there  is  no  reason  why  he,  should 
rfpt  be  protected'  as  much  as  the  possessor  of  a  thing  irrespective 
6f  whether  he  does  so  by. virtue  of  a  legitimate  title  or  otherwise. 
Hence  the  provision  :  "  The  provisions  relating  to  possession  apply 
mutatis  mutandis  to  cases  where  property  rights  are  exercised  with 
the  intention  of  so  doing  on  one's  own  account"  (Art.  205),  that  is, 
to  cases  of  "  quasi-possession  "  (jun-sen-yu)  or  "  possession  of  rights  " 
(Jcenri  sen-yu),  as  they  are  technically  called.  "  For  the  quasi-pos- 
isession  of  an  obligation,  it  is  essential  that  the  right  be  exercised  with 
the  intention  of  so  doing  on  one's  own  account,  but  it  is  not  necessary 
to  hold  the  bond  which  evidences  the  existence  of  the  right " 
{Supreme  Court,  7th  June,  1905).  "  A  person  who  believing  a  lot 
of  land  to  be  owned  by  himself,  receives  rice  by  way  of  land-rent 
with  the  intention  of  exercising  his  right  as  lessor,  exercises  a  property 
right  with  the  intention  of  so  doing  on  his  own  account,  and  so  the 
case  constitutes  one  of  quasi-possession  "  {Ditto,  15th  June,  1899). 
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:  '   '  Section  2. 

Effect  op  Possessory  Eights. 

L     The  possessor  is  presumed  to  be  entitled 

"PoflflftSBO  I* 

presumed  to  be  to  the  "principal  right.  A  possessor  is  presumed 
entitled  to  the  lawfully  to  have  the  right  exercised  over  the  thing 
principal  right  possessed  (Art.  188) — that  is,  a  person  who  posses-1 
Art.  188  ggg  a  thing  with  the  intention  of  ownership  is  legally 
presumed  to  be  the  true  owner,  while  a  person  who  exercises  a  right 
of  superficies  with  the  intention  of  so  doing  on  his  own  account  is 
presumed  to  be  the  lawful- superficiary,  because  a  right  is  usually 
accompanied  by  a  corresponding  fact.  In  virtue  of  this  legal  pre- 
sumption, when  there  is  a  dispute  in  regard  to  the  ownership  of 
(say)  a  lot  of  land  which  a  certain  person  possesses  with  the  intention 
of  ownership,  it  is  not  necessary  for  such  person  to  prove  that  he  is 
the  owner,  because  the  burden  of  proof  to  the  contrary  rests  on  the 
shoulders  of  the  adversary  who  himself  claims  to  be  the  owner. 
"  Art.  188  of  the  Civil  Code  purports  simply  to  protect  the  possessor 
by  presuming  him  to  be  the  person  entitled  to  the  right  exercised 
over  the  thing  possessed,  and  so  relieving  him  from  the  burden  of 
proof  in  case  another  person  contests  and  disputes  the  right  exercised 
by  the  possessor  over  the  thing  possessed  :  the  Article  does  not  pre- 
sume the  possessor  to  have  acquired  the  right  exercised  over  the  thing 
possessed  and  authorized  him  to  obtain  registration  of  the  said  right " 
(Supreme  Court,  24th  Dec,  1906).  "  In  order  to  rebut  the  legal 
presumption  under  Art.  188  that  the  possessor  lawfully  has  the  right 
exercised  over  the  thing  possessed,  it  is  not  sufficient  for  the  other 
party  to  prove  that  the  thing  was  formerly  owned  by  him  ;  but  it  is 
further  necessary  to  prove  the  existence  of  a  fact  which  is  incompa- 
tible with  the  fact  of  the  possessor  being  the  owner — that  is,  the  fact 
that  the  other  party  has  the  ownership  of  the  thing,  and  that  the 
possessor  has  unlawfully  entered  upon  the  possession  thereof" 
(Osaka  Appeal  Court). 
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II.  The  possessor  acquires  the  principal  right 
Not  only  is  the  possessor  presumed  to  be  the  person 
Possessor       entitled  to  the  right  exercised  over  the  thing  pos- 
acquires     e     ggggg^  ^ut  possession,  aided  by  the  lapse  of  time, 
constitutes  a  cause  for  the  very  acquisition  of  the 
right,  as  we  have  already  seen  in  connectiop  with  acquisitive  pre- 
scription.    We  have  further  seen  that,  in  the  case 
Art  192 

of  movables,  a  person  who  peacefully  and  publicly 

(openly)  commences  the  possession  of  the  same  acquires  the  right 
exercised  over  them,  if  he  is  in  good  faith  and  faultless  (Art.  192). 
"  This  is  what  is  popularly — though  incorrectly — referred  to  as 
"instantaneous  prescription"  (sokujijiko) — a  point  to  which  also 
reference  has  already  been  made.  Art.  192  and  Art.  194  of -the 
Civil  Code  are  founded  on  the  desire  to  protect  the  parties  to  tran- 
sactions in  material  things,  the  possession  of  which  can  be  easily  and 
quickly  transferred  by  mere  delivery  from  hand  to  hand  and  without 
observing  any  documentary  formality — that  is,  movables — by  afford- 
ing them  security  "  (Supreme  Court,  1st  Dec,  1903).  "  A  name 
share-certificate  is,  in  substance,  merely  a  worthless  piece  of  paper 
and  does  not  constitute  a  movable  or  property  ;  even  granting  that 
a  name-share  is  a  movable,  in  order  to  acquire  the  game  by  a 
transaction,  it  is  not  sufficient  for  one  of  the  parties  to  deliver  the 
share-certificate  representing  it  to  the  other  party,  but  it  is  necessary 
that  the  formality  specified  in  Art.  150*  of  the  Commercial  Code 
should  be  observed ;  therefore  Arts.  192  and  194  of  the  Civil  Code 
do  not  apply  to  name  share-certificates  "  (Ditto,  1st  Dec,  1903). 
"  Art.  192  applies  when  the  thing  possessed  was  a  movable  at  the 
beginning  of  the  possession  :  it  does  not  apply  when  the  thing  was 
an  immovable  at  that  time"  (Ditto,  14th  Oct.,  1902).  "When 
'  C  '  receives  a  promissory  note  of  which  '  B  '  has  been  defrauded  by 
'  A,'  '  C  '  immediately  acquires  the  ownership  of  the  note  if  he  is  not 
aware  of  the  fact  of  the  fraud  and  commences  the  possession  peace- 


*  To  have  the  name  and  domicile  of  the  transferee  entered  in  the  list  of  share- 
holders, and  also  have  his  name  inserted  in  the  certificate. 
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fully  and  openly  and  without  any  fault  "  {Ditto,  15th  June,  1889). 
"In' case  a  person  has  entered  upon  the  possession  of  a  movable 
subsequent  to  the  enforcement  of  the  Civil  Code  and  in  fulfilment  of 
the  conditions  specified  in  Art.  192,  and  thereby  acquiredthe  right 
exercised  over  the  thing,  even  though  he  may  subsequently  learn  of 
the  fact  of  the  article  being  a  stolen  article,  that  does  not  affect  the 
validity  of  the  right  which  he  has  already  acquired "  (Ditto,  16th 
March,  1899).  "  A  possessor  who  asserts  that  he  has  acquired  the 
right  exercised  over  the  movable  possessed  in  accordance  with  Art. 
192  must  prove  that  he  commenced  the  possession  without  any 
fault  "  (Ditto,  1st  Sept.,  1908).  "  Whether  the  possession  has  been 
"  faultless  "  within  the  sense  of  Art.  192  is  a  question  of  fact  which 
a  Court  trying  the  facts  has  to  deal  with  in  each  particular  case  " 
(Ditto,  1st  Nov.,  1902).  "  Share-certificates  are  not  movables,  and 
so  the  provision  of  Art.  192  relating  to  instantaneous  possession  does 
not  apply  to  the  possession  of  "share-certificates,  nor  does  the  same 
provision  apply  to  it  even  mutatis  mutandis  according  to  Art.  205  " 
(Tokyo  Appeal  Court,  30th  Nov.,  1910). 

To  the  above  rule  that  a  person  who  peacefully 
and  publicly  commences  the  possession  of  a  mo- 
vable immediately  acquires  the  right  exercised  over  the  thing  possessed 
if  he  is  in  good  faith  and  faultless,  there  is  however,  the  following 
exception,  namely,  in  case  the  thing  possessed  is  a  stolen  or  lost 
article,  the  need  of  protection  in  which  the  injured  party  or  the  loser 
also  stands  must  not  be  lost  right  of,  inasmuch  as  he  has  lost  the 
possession  of  the  thing ,  against  his  will,  and  so  he  is  legally  em- 
powered to  reclaim  such  thing  within  a  fixed  period — that  is,  within 
two  years  from  the  time  of  theft  or  loss  (Art.  193).  "  The  expres- 
sion '  stolen  articles '  as  employed  in  Art.  193  is  employed  in  a 
narrow  sense  :  it  refers  only  to  goods  illegally  obtained  by  robbery  or 
theft  and  does  not  refer  to  goods  acquired  by  such  offences  as 
embezzlement,  etc."  (Supreme  Court,  4th  July,  1908).  "  Art.  193 
applies  where  the  possession  of  a  thing  has  been  lost  against  the  will 
of  the  person  entitled  as  in  the  case  of  stolen  goods  or  lost  articles  " 
(Ditto,  13th  March,  1905).    "  Sale  by  misappropriation  is  equivalent 
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fo  taking  property  under  a  false  and  fraudulent  pretext ;  therefore  the 
expression  ''stolen  goods"  as  employed  in  this  Article  does  not 
include  goods  sold  by  misappropriation  "  (Ditto,  10th  May,  1904). 
"  The  expression  *  stolen  goods '  or  '  lost  articles '  in  the  sense  of 
Art.  193  includes  currency  as  a  matter  of  course  "  (Ditto,  14th  Oct., 
1902).  "Art.  193  of  the  Civil  Code  is  a  provision  exceptional  to, 
and  restrictive  of  the  application  of,  Art.  192  of  the  same  ;  therefore 
it  should  be  strictly  interpreted,  and' its  application  should  not  be 
analogically  extended  beyond  the  scope  expressly  specified  therein  " 
Ditto,  4th  July,  1901).  "  The  claim  for  recovery  contemplated  in 
Art.  193  can  only  be  exercised  by  a  person. who  has  ownership  or 
some  other  substantive  right ;  therefore  the  right  cannot  be  exercised 
by  the  person  with  whom  the  thing  has  been  deposited  nor  by  the 
person  to  whom  it  has  been  given  in  pledge  "  (Ditto,  4th  March, 
1907). 

To  the  above  rule,  again, — which  in  itself  embodies  an  exception 
to  the  general  rule  laid  down  in  Art.  192, — there  are  the  following 
two  exceptions,  namely  : — 

(1)  Even    when    the  thing  possessed  is  a 
stolen  or  lost  article,  if  the  possessor  has  purchased 

the  same  in  good  faith  at  auction  or  in  a  public  market  or  from  a 
trader  dealing  in  similar  goods,  the  injured  party  or  loser  may  only 
reclaim  the  thing  on  reimbursing  the  price  paid  for  it  by  the 
possessor  (Art.  194).  It  is  hardly  necessary  to  add  that,  even  on 
refunding  the  price,  the  thing  cannot  be  reclaimed  when  two  years 
have  elapsed  from  the  time  of  theft  or  loss.  For  the  raison  d'etre 
and  application  of  this  Article,  the  reader  is  referred  to  the  judgments 
quoted  under  Arts.  192  and  193. 

(2)  Bunaway  animals  also  are,  as  a  rule,  to 
be  treated  in  the  same  manner  as  lost  articles,  but 

in  the  case  of  animals  other  than  domestic  (foxes,  badgers,  hawks, 
eagles,  etc.),  they  are  generally  speaking  in  a  normal  and  natural 
state  when  they  are  at  large  and  ownerless  and,  as  a  rule,  it  sooner 
becomes  impossible  for  the  owner  to  prove  his  ownership  than  in 
the  case  of  domestic  animals  or  other  movables.     It  is  therefore 
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proper  that  the  claim  for  recovery  should  be  exercised  more  expediti- 
ously. Hence,  the  provision :  '' A  person  who  possesses  an  animal, 
other  than  domestic,  formerly  kept  by  another  person,  acquires  the 
right1  exercised  over  the  animal,  if  he  was  in  good  faith  at  the  begin- 
ning Of  the  possession  and.  recovery  is  not  demanded  by  the  owner 
of  the  animal  within  one  month  of  the'iime  when  it  escaped  (Art. 
195.),  .-■     .     "  - 

III.  Right  to  reap  fruits.     A  person   who 

Acquisition      possesses  a  thing  peacefully  and  publicly  (openly) 

of  fruits         and  in  good  |faith  has  the  right  to  reap  the  fruits 

Art  190        produced  by  the  thing  (Art.  189,  J).     A  possessor 

in  bad  faith,  or  a  possessor  by  force  or  in  secret, 

has  no  such  right,  so  that  he-  must  restore  the  fruits  which  he  has 

already  reaped,  and  also  pay  compensation  for  those  which  he  has 

consumed,  damaged  through  his  fault,  or  neglected  to  reap — in  short 

— those  fruits  of  which,  he  has,  by  his  unwarrantable  possession, 

deprived  the  real  person  entitled  to,  the  benefit  of  reaping  (Art.  190)* 

"  Even  though  one  of  the  co-owners  contests  the  rigbt  of  another 

co-owner  and  takes  possession  of  the  common  property,  he  cannot 

be  regarded  as  a  possessor  in  bad  faith  "  (Supreme  Court,  1st  Oct., 

1908).     "  When  Art.  190  provides  that  a  possessor  in  bad  faith  is 

bound  to  pay  compensation  also  for  those   fruits   which  he  has 

neglected  to  reap,  it  is  the  intention  of  the  law  to  require  a  possessor 

in  bad  faith  to  make  atonement  for  having  prevented  the  real  person 

entitled  from  reaping  the  fruits  in  due  season  :  the  passage  does  not 

imply  that  a.  possessor  in  bad  faith  has  a  right  to  reap  the  fruits 

produced  by  the  thing  possessed  "  (Ditto,  4th  Oct.,  1906).     When  a 

possessor  in  good  faith  fails  in  a  petitory  action 

(Jioriken  no  uttae,  that  is,  an  action  founded  on  tbe 

title  to  the  property),  he  is  deemed  a  possessor  in  bad  faith  from  tha 

time  of  the  institution  of  the  action  (Art.  189,  2) — a  legal  fiction 

which  has  the  effect  of  preventing  the  possessor  from  trying  to 

protract  the  suit  with  a  view  to  continue  reaping  the  fruits  as  long 

as  possible. 
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IV.  Possessory  actions  (sen-yu  sosho),     In 
Possessory      order  that  the  object  of  protecting  possession  may 
actions         j^e  thoroughly  attained,  the,  law  recognizes  what 
.  .  .q-        are  called   "  possessory  actions  "  over  and  abate 
ordinary   actions  (Art.    197).      A'  possessor   may 
bring  an  action  on  the  basis  of  the  principal  right  (h'onkim)  which 
he  exercises  over  the  thing  possessed  and  thereby  indirectly  assert 
his  possessory  rights ;  but  these  special  actions  are  recognized  in 
order  that  possession  itself  may  be  protected  by  means  of  a  simpler 
and  more  expeditious  process.     There  are  three  kinds  of  possessory 
actions,  namely,  (1)  actions  for  the  recovery  of  possession,  (2)  actions 
for  the  maintenance  of  possession  and  (3)  actions  for  the  preserva- 
tion of  possession.*    And  in  view  of  the  object  with  which  possessory 
actions  are  legally  recognized,   all    these    actions   fall   under  the 
competency  of  Local  Courts  (Ku-saibansho)  in  which  proceedings 
are  taken  in  the  simplest  manner  (Law  of  the  Constitution  of  the 
Courts  of  Justice,  Art.  14,  No.  2,  C),  and  they  can  only  be  brought 

within  a  certain  limited  period.     Further,  posses- 
Art.  202  7 

sory  rights,  which  are  based  on  mere  possession — a 

relation  of  fact — being  entirely   distinct   from  the  principal  right, 

which  entitles  a   person  to  the   possession   of  the  thing  (as,  for 

example,  ownership,  a  superficies,  servitude,  pledge,  etc. )— a,  relation 

of  law — ,   an   action  relating  to  possession  (possessory  action)  is 

independent  of  an  action  relating  to  the  principal  action  (petitory 

action )f  (Art.  202, 1),  and  a  possessory  action  cannot  be  adjudicated 

upon  on  grounds  relating  to  the  principal  right  (Art.  202,  2).    In 

consequence,  (1)  possessory  and  petitory  actions  can  be  combined, 

(2)  a  petitory  action  can  be  brought  even  after  a  possessory  action 

action  has  been  brought,  and  (3)  in  such  a  case  the  two  actions 

can  go  on  side  by  side.     "  When  a  person  who  is  at  once  the  person 

entitled  to,  and  the  possessor  of,  a  thing  has  been  dispossessed  of 

such  thing,  it  is  entirely  at  the  option  of  the  person  entitled  whether 

*  (1)  Senyu  kwaifuku  no  ultae,  (2)  Senyu-hoji  no  uttae,  and  (3)  Senyu-kossen  nc 
uitae. 

t  Honken  no  uttae. 
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to  demand  recovery  by  a  petitory  action  or  by  a  possessory  action  : 
there  being  no  provision  which  requires  that  he  should  obtain  a 
remedy  first  by  an  action  for  the  recovery.of  possession,  nothing 
prevents  the  owner  of  the  thing  in  dispute  from  demanding  delivery 
of  the  thing  by  a  petitory  action  "  (Nagasaki  Appeal  Court,  8th 
April,  1909). 

We  will  now  proceed  to  consider  in  detail  the  various  kinds  of 
possessory  actions. 

(1)     Actions   for  the   recovery  of  possession 
Actions  for  the  (sen-yu  JcwaifuJcu  no  uttae),.    An  action  for  the 
recovery  of      recovery  of  possession   may  be  brought  when  a 
possessor  has  been  forcibly  dispossessed  of  the  thing 
Art.  200        m  his  possession  :  it  has  for  its  objects  to  demand 
the  restoration  of  the  thing  and  compensation  for 
damages   (Art.   200,  1).     Possessory  actions  being  recognized  for 
the  protection  of  a  real  right  designated  "  possessory  rights,"  they 
can,  as  a  rule,  be  brought  against  any  person  whomsoever  (though  of 
course  a  claim  for  compensation  for  damages  can  only  be  brought 
against  the  very  person  who  has  caused  such  damages),  and  the 
rule  applies  to  actions  for  the  maintenance  of  possession  and  actions 
for  the  preservation  of  possession.     An  action  for  the  recovery  of 
possession  cannot,  however,  be  brought  against  the  particular  (as 
contrasted  with  the  universal)  successor,  if  he  acted  in  good  faith, 
because  when  a  possessor  has  been  dispossessed  the  possession  is 
already  in  another  person's  (the  usurper's)  hands,  and  when  it  is 
transferred  from  the  latter  to  a  third  person  (the  particular  succes- 
sor), the  transferee  may  reasonably  believe  himself  to  be  holding 
the  possession  in  a  lawful  and  legitimate  manner :  to  enable  the  old 
possessor  to  demand  the  restoration  of  the  thing  from  the   actual 
possessor  in  good  faith  simply  because  of  the  intermediate  possessor 
having  been  guilty  of  usurpation  would  be  not  to  protect  a  possessor 
but  to  protect  a  person  who  does  not  really  possess — a  proceeding 
which  would  be  contrary  to  the  spirit  with  which  possession  is 

legally  protected  (Art.  200,  2).     An  action  for  the 
Art.  201, 3         6     J   *   .  .       .  ,    ...       ..      .... 

recovery  of  possession  can  only  be  brought  within 
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one  year  from  the  time  of  usurpation  (Art.  201,  3).  "Even  when 
rice  has  been  converted  into  money  by  a  measure  for  realization, 
the  money  may  be  caused  to  vest  in  the  person  entitled  in 
accordance  with  an  action  for  the  recovery  of  possession  :  indeed  it 
is  proper  to  order  the  money  to  be  delivered  to  the  person  entitled 
just  as  if  it  was  rice  "  (Supreme  Court,  20th  Dec,  1910).  "  "When 
a  thing  unlawfully  possessed  has  been  consigned  to  a  carrier  for 
carriage,  the  latter  is  neither  more  nor  less  than  the  *  particular 
successor  of  the  possessor '  within  the  sense  of  Art.  200,  2  ;  therefore 
the.  actual  owner  has  no  right  to  bring  an  action  for  the  recovery  of 
possession  against  the  carrier  "  (Tokyo  Appeal  Court,  25th  Sept., 
1908).  "  A  right  of  lease  is  an  obligation,  and  as  its  validity  is 
confined  to  the  parties  thereto  it  has  no  effect  other  than  legally 
specified  so  far  as  third  parties  are  concerned ;  therefore  the  lessee 
has  no  right  to  sue  a  third  person  for  the  removal  of  unlawful' 
possession  "  (Tokyo  District  Court,  30th  Sept.,  1908).  "  An  action 
for  the  recovery  of  possession  is  brought  for  legal  protection  when  a 
possessor  has  been  dispossessed  of  the  thing;  and  'dispossession' 
means  to  deprive  a  person  of  the  possession  of  a  thing  by  force; 
therefore  in  order  that  a  person  may  bring  an  action  for  the 
recovery  of  possession  it  is  essential  that  he  has  been  dispossessed 
of  a  thing  "  (Ditto,  30th  Sept.,  1908).  "  A  person  who  uses  a  lot 
of  land  belonging  to  another  person  without  any  right  to  own  a 
house  thereon  is  an  unlawful  possessor  even  though  he  has  taken 
possession  of  the  land  under  the  belief  that  he  had  the  right  to'  do 
so ;  therefore  he  is  bound  not  only  to  remove  the  building  and 
restore  the  land,  but  to  pay  compensation  for  the  damage  caused 
by  the  possession  "  (Ditto,  28th  Feb.,  1908).  "  Unlawful  posses- 
sion does  not  mean  to. hold  possession  contrary  to  law,  but  simply 
to  hold  possession  without  any  legal  title "  (Ditto,  10th  May, 
1907). 

(2)  Actions  for  the  maintenance  of  possession 
c  ions  lor  tne  (seny^  foji  n0  uj±ae\     An  action  for  the  main* 
Maintenance  of  )  J.  .    '  .      ,         .  ^      , 

possession       *enance  of  possession  may  be  brought  when  a 

possessor  is  disturbed  in-  his  possession :  it  has  for 
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its  object  to  demand  stoppage  of  the  disturbance, 
and  compensation  for  damages  (Art.  198).  Pos- 
session may  be  disturbed  either  by  an  act,  positive  or  negative,  (as. 
when  a  person  builds  a  house  on  a  lot  of  land  in  possession  of 
another,  or  when  a  person  hinders  another  from  building  a  house 
on  a  lot  of  land  in  the  latter's  possession),  or  verbally  (as  when  a 
person  claims  to  be  entitled  to  the  possession  of  land  in  the  actual 
possession  of  another).  An  action  for  the  maintenance  of  possession 
can  only  be  brought  during  the  continuance  of  the 
disturbance  or  within  one  year  after  it  has  ceased 
to  exist,  because  in  the  latter  case  it  may  be  safely  considered  that 
the  party  concerned  no  longer  entertains  any  intention  to  offer 
further  disurbance,  and  though  compensation  for  damages  cannot 
then  be  demanded  merely  on  the  ground  of  possession,  yet  the  same 
demand  can  be  made  in  accordance  with  general  principles  if  the 
claimant  can  show  that  he  is  really  entitled  to  the  possession  ;  but 
in  case  (for  example)  the  owner  of  a  piece  of  land  has  built  a  house 
so  as  to  cover  part  of  an  adjacent  lot  of  land  of  which  a  person 
holds  poseession,  or  too  near  the  boundary  line,  it  would  not  only 
entail  serious  loss  on  the  owner  of  the  land  but  also  prejudice  the 
national  economy  were  the  possessor  legally  enabled  to  bring  an 
action  for  the  maintenance  of  possession  and  to  have  the  building 
pulled  down  after  it  has  been  nearly  or  completely  finished.  The 
Code  therefore  adds  that  in  case  damage  has  been  caused  to  the 
thing  possessed  by  any  works  (construction),  an  action  for  the 
maintenance  of  possession  can  no  longer  be  brought  after  oneyiar-. 
has  elapsed  from  the  commencement  of  such  construction,  or  after 
it  has  been  completed  (Art.  201,  1).  "  In  the  case  of  a  disturbance 
of  possession,  there  is  no  legal  provision  permitting  the  possessor  to 
demand  the  performance  of  an  act  calculated  to  restore  the  part 
altered  or  damaged  by  the  disturbance  to  its  original  condition  in 
lieu  of,  or  in  addition  to,  monetary  compensation ;  therefore  he. 
cannot  demand  an  act  of  restoration  in  regard  to  the.  part  destroyed' 
by  way  of  compensation  for  damages  in  respect  to  a  disturbance  of 
possession  "  (Hiroshima  Appeal  Court).     "  When  another  person 
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has  completed  work  for  converting  afield  into' residential  land,  an 

action  for  the  maintenance   of  possession  may  be  brought  even 

though  the  intended  work  of  constructing  buildings  thereon  is  not 

yet  completed  "  (Kobe  District  Court,  13th  Oct.,  1909). 

(3)  Actions  for  the  preservation  of  possession 

Actions  for  the   (sen-yu  hozen  no  uttae).     An  action  for  the  preser- 

preservation     vaj;ion   of   possession    may    be    brought   when   a 
of  possession  .     .      ,  r  .    .        ,.  ,    ,    ,    .     , . 

possessor  is  in  danger  of  being  disturbed  m  his 

Art.  199        possession,  and  has  for  its  object  to  demand  either 

the  prevention  of  the  apprehended  disturbance  or 

security  for  compensation  for  damages   (Art.   199).     Thus,  when 

the  owner  of  an  adjacent  piece  of  land  is  about  to  construct  a  house 

too  near  the  boundary  line,  he  may  be  required  to  build  at  a  proper 

distance  therefrom,  or  when  the  house  on  an  adjacent  lot  of  land 

is  decayed  and  on  the  point  of  falling  down,  the  owner  may  be 

caused  to  prevent   the  impending   disaster  by  means   of   proper 

supports,  etc.,  or  required  to  furnish  security  for  the  damages  which 

would  be  done  in  case  of  its  fall. 

An  action  for  the  preservation  of  possession 
Art.  201, 1  .     ,     ,         ,  f       ,  ,,     \ 

can,  as  a  rule,  be  brought  so  long  as  the  danger  of 

disturbance  exists,  but  in  case  damages  are  apprehended  to  the  thing 
possessed  on  account  of  works,  such  an  action  can,  as  in  the  case 
of  an  action  for  the  maintenance  of  possession  and  for  the  same 
reason,  no  longer  be  brought  when  one  year  has  elapsed  from  the 
commencement  of  the  works  or  when  the  works  have  been  com- 
pleted (Art.  201,  2).  Thus,  the  possessor  of  a  lot  of  land  may, 
when  the  owner  of  an  adjacent  piece  of  land  has  built  near  the  land 
in  his  possession  a  house  which  is  so  defective  in  construction  that 
it  is  apprehended  it  may  fall  down  at  any  moment,  bring  an 
action  for '  the  preservation  of  possession  and  require  him  to  alter 
the  construction  of  the  building  or  to  adopt  measures  to  prevent  its 
fall ;  but  such  action  must  be  brought  before  the  completion  of  the 
building,  and  within  one  year  of  the  commencement  of  the  work. 
"  An  action  for  the  preservation  of  possession  can  only  be  brought 
when  a  possessor  is  in  danger  of  being  disturbed  in  his  possession : 
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it  can  no  longer  be  brought  when  the  possession  has  been  actually- 
disturbed  or  there  is  no  longer  any  danger  of  the  possession  being 
disturbed  "  (Okayama  Local  Court). 

V.  Restoration  of  the  thing  and  reimburse-* 
Restoration  of  ment  of  the  expenses.  A  possessor  who  is  not  the 
the  tiling  owner  is  after  all  bound  to  restore  the  thing  to  the 
Art  191  actual  owner ;  but  at  the  same  time  he  is  entitled 
to  obtain  reimbursement  of  the  expenses  to  which 
he  has  been  put  in  connection  with  the  thing.  Theoretically 
speaking,  a  person  who  has  possessed  a  thing  without  any  title 
to  do  so  should  restore  the  thing  to  the  person  entitled,  and  if 
it  has  been  destroyed  or  damaged  by  a  cause  imputable  to  him 
(the  possessor),  he  should  pay  compensation  for  all  the  resultant 
damages,  and,  in  fact,  this  is  the  rule  which  applies  to  a 
possessor  in  bad  faith ;  but  in  the  case  of  a  possessor  in  good 
faith  who  believes  himself  to  be  the  owner  of  the  thing,  there  is 
nothing  to  prevent  him  from  dealing  with  the  thing  just  as  he 
likes,  and  so  he  is  not  liable  Ifor  any  damage  even  though  he  may 
intentionally  destroy  or  dispose  of  the  thing  in  any  manner  what- 
soever ;  but  even  a  possessor  in  good  faith  should  not  be  allowed  to 
make  unjust  enrichment.  Therefore  even  a  possessor  in  good  faith 
must  restore  the  benefit  realized  by  the  destruction  or  damage  of  the 
thing  in  so  far  as  such  benefit  still  actually  exists  (the  principal 
part  of  Art.  191).  When,  for  example,  a  person  has  pulled  down  a 
house  which  he  has  possessed  in  good  faith,  and  still  retains  the 
timber,  stone,  etc.,  such  timber,  etc.  must  be  restored  to  the  actual 
owner,  and  if  the  timber,  etc.  have  been  sold  and  the  price  is  still 
held  in  his  hands,  or  it  has  been  usefully  invested,  the  money  must 
be  handed  over  to  the  person  entitled.  But  the  above  applies  only 
to  a  possessor  who  possesses  with  the  intention  of  ownership  and  not 
ijo  a  person  who  possesses  a  thing  with  any  other  intention,  as  when 
a  person  exercises  a  right  of  superficies  or  lease  which  really  belongs 
to  another.  In  such  a  case,  the  possessor  must  not,  of  course,  de- 
stroy or  damage  the  thing  which  he  perfectly  well  knows  belongs  to, 
another  person,  and  he  is,  therefore,  bound  to  pay  compensation  for 
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all  the  damages  resulting  from  a  cause  imputable  to  himself  irrespec- 
tive of  whether  he  be  a  possessor  in  bad  or  good  faith  (the  ancillary 
part  of  Art.  191).  It  may  be  added  that  the  destruction  in  this 
case  includes  not  merely  physical  destruction  but  also  legal  disposal. 

The  expenses  to  which  the  possessor  has  been 
Reimbursement       ,  ,       ,      .a  -.   .  .      ,,<. 

.  put  may  be  classified  into  (1)  necessary  expenses 

ox  expenses 

(hitsuyo-hi) — including  expenses  necessary  for  the 
preservation  of  the  thing  such  as  costs  of  repairs, 
taxes,  etc. — •,  (2)  beneficial  expenses  (yueki-hi) — that  is,  expenses 
which,  though  not  essential  to  the  preservation  of  the  thing,  are  yet 
calculated  to  increase  its  value,  as  the  expenses  involved  in  adding 
ornaments  to  a  building — ,  and  (3)  useless  expenses  (tojo-hi) — that 
is,  expenses  which  are  neither  essential  to  the  preservation  of 
nor  calculated  to  increase  the  value  of  the  thing,  but  merely  serve  to 
gratify  the  tastes  or  whims  of  the  possessor,  as  altering  the  arrange- 
ment of  trees  in  a  garden.  For  the  necessary  expenses,  the  possessor 
is  entiled  to  demand  compensation  in  full  irrespective  of  whether  they 
be  ordinary  or  extraordinary,  because  they  would  be  incurred  even 
though  the  thing  was  in  possession  of  the  owner ;  but  in  case  the 
possessor  has  reaped  the  fruits,  such  fruits  are  set  off  against  the 
ordinary  necessary  expenses,  for  which,  therefore,  he  is  debarred 
from  obtaining  compensation  (Art.  196,  1). 

As  to  the  beneficial  expenses,  the  possessor  has  the  right  to  de- 
mand compensation  for  the  whole  of  them  only  when  the  increase  in 
value  brought  about  by  such  expenses  still  actually  exists  ;  even  in 
such  a  case  it  is  at  the  option  of  the  owner  whether  to  reimburse  the 
expenses  to  which  the  possessor  has  been  actually  put,  or  pay  the 
amount  of  the  increase  in  value  which  still  actually  exists  :  in  case 
the  possessor  acted  in  bad  faith,  moreover,  a  Court  may,  on  the  ap- 
plication of  the  party  recovering,  grant  a  reasonable  period  of  grace  in 
respect  to  the  reimbursement — a  provision  by  which  it  is  intended  to 
prevent  the  possessor  in  bad  faith  from  attempting  to^continue  in 
possession  of  the  thing  by  expending,  by  way  of  improvement,  a  lot 
of  money  on  it  at  a  time,  and  so  rendering  it  difficult  or  impossible 
for  the  person  entitled  to  exercise  his  claim  for  recovery  (Art.  196,  2); 
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It  is  hardly  necessary  to  add  that  the  possessor  has  no  right  to 
cause  the  party  recovering  to  make  reimbursement  of  useless  ex- 
penses. 

"  The  right  of  option  which  the  party  recovering  enjoys  is  a 
right  which  is  specially  conferred  upon  him  for  his  benefit ;  therefore, 
though  he  is  free  to  waive  the  right,  the  latter  does  not  pass  to,  and 
vest  in,  the  creditor  even  though  it  has  not  been  exercised  notwith- 
standing that  a  notification  has  been  made  by  the  creditor  calling 
upon  him  to  do  so  "  {Supreme  Court,  22nd  Feb,  1902).  "  In  the 
case  of  an  alternative  obligation,  there  are  invariably  two  or  more 
obligations  with  different  objects,  but  the  choice  to  be  made  by  the 
party  recovering  under  Art.  196,  2  of  the  Civil  Code  being  the 
amount  of  the  increase  in  value  and  the  amount  actually  expended 
for  the  purpose  of  improvement,  there  is  no  difference  between 
them  as  to  the  time  of  performance  and  other  accessory  matters :  the 
one  differs  from  the  other  in  amount  only  ;  therefore  the  obligation 
under  consideration  cannot  be-regarded  as  an  alternative  one  "  {Ditto, 
22nd  Feb.,  1902).  "  '  Expenses  of  preservation '  within  the  sense 
of  the  Civil  Code  denotes  expenses  which  have  been  incurred  for  the 
purpose  of  an  act  done  in  order  to  prevent  loss  when  the  thing  would 
have  been  destroyed  or  damaged  had  it  been  left  as  it  was  "  (Osaka 
Appeal  Court,  11th  May,  1910). 

Section  3.  • 
Acquisition  and  Loss  op  Possessory  Eights. 

We  have  already  seen  that  possession  is 
Rule  governing  composed  of  two  elements — physical  {taiso)  and 
acquisition  and  mentai  (sftjraso).     So  possessory  rights  in  a  thing 

■  ,.      are  acquired   as   soon   as  it   is  held  in  fulfilment 
sessory  rights  u 

of  the  said  conditions,  and  they  are  lost  when 
Art.  180        *ne  conditions  are  no  longer  fulfilled.    In  other 

word's,  in  the  case  of  possession  in  person  posses- 
sory rights  come  into  existence  simultaneously  with  the  party 
himself  placing  the  thing  within  his  control  with  the  intention  of 
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so  doing  on  his  own  account  (Art.  180),  while  they 
are  lost  when  the  possessor  gives  up  his  intention  of 
holding  it  on  his  own  account,  or  when  the  thing  passes  out  of  his 
control ;  but  this  latter  does  not  apply  when  the  possessor  has 
brought  an  action  for  the  recovery  of  possession  in  time,  because  the 
possessor  cannot  then  be  deemed  to  have  ultimately  lost  his  hold  of 
the  thing  (Art.  203).  It  is  hardly  necessary  to  say  that  even  though 
an  action  for  the  recovery  of  possession  has  been  brought  in  time, 
that  does  not  serve  to  prevent  the  quondam  possessor  losing  his  pos- 
sessory rights  when  he  is  defeated  in  the  action,  but  that  when  he 
wins  the  suit  he  is  legally  deemed  never  to  have  lost  his  hold  of  the 
thing.  "  When  a  possessor  has  lost  his  hold  of  the  thing  possessed, 
it  is,  as  a  rule,  necessary  for  him  to  bring  an  action  for  the  recovery 
of  possession  with  a  view  to  the  protection  of  his  possessory  rights, 
but  even  though  he  lost  this  hold  of  the  thing,  if,  by  some  other 
cause,  he  recovers  the  hold  of  the  thing  within  one  year,  his  posses- 
sory rights  are  not  terminated  ;  the  ancillary  provision  of  Art.  203  of 
the  Civil  Code  does  not  require  that  an  action  for  the  recovery  of 
possession  should  be  brought  in  any  and  every  case  "  (Nagoya  Ap- 
peal Court).  "  Possession  being  a  relation  of  fact,  the  possessory 
rights  in  a  thing  rented  cannot  be  regarded  as  having  been  terminat- 
ed simply  because  the  right  of  lease  has  terminated  by  the  expiration 
of  the  term  fixed  for  its  duration  "  (Tokyo  Appeal  Court,  10th  Nov., 
1910).  "  To  place  a  thing  under  the  guard  of  a  bailiff  in  virtue  of  an 
order  for  provisional  disposition  is  not  intended  to  vest  the  possessory 
rights  of  the  possessor  in  the  bailiff ;  the  disposition,  therefore,  has 
nothing  to  do  with  the  existence  or  termination  of  the  possessory 
rights  "  (Ditto). 

Possession  by  proxy  being  legally  recognized 
Art.  181  ..  . 

as  well  as  possession  m  person,  possessory  rights  are 

also  acquired  when  the  said  conditions  of  possession  are  fulfilled  by 

means  .of  a  representative  (Art.  181).     In  the  case  of  possession  by 

proxy,  the   possessory  rights  of  the  principal  are 

terminated   (1)  when  the  principal  abandons  the 

intention  to  have  the  representative  hold  possession,  (2)  when  the 
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representative  expresses  to  the  principal  the  intention  to  hold  the 
thing  possessed  for  himself  or  for  a  third  person  for  the  future,  or 
(3)  when  the  representative  loses  the  detention  of  the  thing  possessed 
(Art.  204, 1). 

The  above  are  the  conditions  upon  the  fulfilment  of  which  pos- 
sesory  rights  are  invariably  acquired  or  lost  irrespective  of  the  subject- 
matter  of  the  rights,  and  the  acquisition  or  loss  takes  effect  both 
internally  and  externally — that  is,  not  only  as  between  the  parties, 
but  as  against  third  persons  also  ;  and  the  system  of  registration  of 
real  rights  in  immovables  has  nothing  to  do  with  the  matter.  This 
is  a  point  in  which  possessory  rights  differ  from  other  real  rights. 
Though  it  may  appear  at  first  sight  that  possession 
by  proxy  should  terminate  with  the  termination  of 
the  relation  of  representation,  yet  if  such  were  the  case  the  possession 
would  be  interrupted  and,  in  consequence,  the  benefit  of  the  time 
which  has  so  far  elapsed  for  the  completion  of  prescription  would  be 
lost.  This  is  the  reason  why  it  is  specially  provided  that  possessory 
rights  are  not  terminated  through  mere  termination  of  the  powers  of 
representation  (Art.  204,  2).  Of  course,  on  the  termination  of  the 
relation  of  representation,  the  representative  or  his  heir  must  restore 
the  thing  possessed  to  the  principal  or  his  heir  ;  but  in  order  to  do 
this  the  thing  must  usually  remain  in  the  possession  of  the  repre- 
sentative or  his  heir  for  some  time  even  after  the  termination  of 
the  relation  of  representation — in  other  words,  the  possession  by 
proxy  does  not  terminate  immediately  upon  the  termination  of  the 
relation  of  representation. 

We  have  already  seen  that  possession  differs 
in  effect  according  to  whether  the  thing  is  held  with 
the  intention  of  ownership  or  otherwise.  It  is,  therefore,  important 
when  a  person  possessing  a  thing,  knowing  it  to  belong  to  another 
person,  is  converted  into  a  possessor  with  the  intention  of  ownership. 
If  a  change  in  the  mental  attitude  of  the  possessor  was  all  that  was 
required  for  the  purpose,  the  physical  condition  of  possession  being 
already  fulfilled,  the  owner  of  things  let,  etc.  would  be  exposed  to  the 
constant  risk  of  having  the  things  acquired  by  the  lessees,  etc.  by 
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acquisitive  prescription,  because  the  lessees,  etc.  might  at  any  time 
change  their  mind  and  begin  to  possess  the  things  with  the  intention 
of  ownership.  In  order  to  anticipate  such  an  event,  the  law  provides 
that  in  order  that  a  possessor  who,  from  the  nature  of  his  title,  must 
be  considered  as  having  no  intention  of  ownership  may  become  a 
possessor  with  the  intention  of  ownership,  must  either  (1)  express  that 
he  intends  to  hold  the  thing  as  owner  (that  is,  that  he  has  an  objec- 
tion to  the  title  of  the  owner)  vis-a-vis  the  party  who  has  put  it  in  his 
possession  (that  is,  the  owner,  etc.),  or  (2)  re-commence  the  possession 
by  a  new  title,  as,  for  example,  a  contract  of  sale,  exchange,  or  gift 
with  the  party  who  has  put  the  thing  in  his  possession,  or  a  third 
person  (as  when  a  person  with  whom  goods  have  been  deposited  by 
another,  who  is  not  the  owner,  buys  the  goods  from  the  owner)  (Art. 
185). 

Possessory    rights   also   are  usually  acquired 

possessory^ights  or  lost  by  tlie  agreement  of  tb-e  parties,  that  is,  by 
assignment.  For  the  assignment  of  possessory 
rights  (senyu-ken  no  yuzuri-watashi),  however,  the 
physical  as  well  as  the  mental  element  of  possession  must  be  trans- 
ferred— that  is  to  say,  there  must  be  not  merely  an  agreement  of  the 
parties  but  also  an  actual  delivery  of  the  thing  itself  (first  part  of  Art. 
182).  This  is  what  necessarily  follows  from  the  peculiar  nature  of 
possession,  But  the  transfer  of  the  physical  element  of  possession  may 
also  be  effected  in  a  simpler  manner  as  the  result  of  representation  by 
proxy  being  legally  recognized.  Thus,  when  the  transferee  or  his 
representative  already  holds  the  thing  as  proxy-possessor  of  the  trans- 
ferer, a  mere  expression  of  intention  between  the  parties  suffices  (latter 
part  of  Art.  182) :  it  is  not  necessary  to  observe  such  a  roundabout 
and  useless  formality  as  for  the  transferor  to  take  delivery  of  the 
•thing  from  the  transferee  (proxy-possessor)  and  then  re-deliver  it  to 
the  same  party.  This  method  of  delivery  in  which  actual  delivery 
is  dispensed  with  is  called  "simple  or  summary  delivery  "  (Jcan-i  no 
hiTiiwatashi  —  traditio  brevi  manu).  In  the  same  way,  when  the 
transferor  is  agreed  upon  to  be  proxy  possessor  for 
the  transferee,  it  is  not  necessary  for  the  thing  to  be 
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actually  delivered  and  re-delivered  between  the  parties,  but  a  mere 
expression  of  intention  of  the  transferer  to  the  effect  that  the  thing 
possessed  shall  thenceforward  be  possessed  on  behalf  of  the  transferee 
(the  principal)  suffices  (Art.  183).  This  is  what  is  technically  called 
an  "  alteration  of  possession  "  (sen-yu  no  kaitei  :  constitutum  pos~ 
sessorium).  Besides,  there  is  what  is  called 
"  delivery  by  order  "  (sashizu  ni  yoru  MJciwatashiy 
This  is  where  the  possessory  rights  in  a  thing  possessed  by  a  repre- 
sentative are  transferred  and  the  transferee  also  desires  to  possess  the 
thing  by  means  of  the  same  representative.  In  such  a  case,  it  is  not 
necessary  for  the  thing  to  be  passed  from  the  representative  to  the 
transferer  and  from  the  transferer  to  the  transferee  and  then  returned 
from  the  latter  to  the  representative  ;  but  it  suffices  if  the  transferer 
orders  the  representative  to  possess  the  thing  on  behalf  of  the  trans- 
feree for  the  future  and  the  latter  consents  thereto.  This  is  what  is 
meant  by  Art.  184  which  reads  :  "  In  case  a  thing  is  held  through  a 
representative,  if  the  principal  orders  the  representative  to  possess  the 
thing  on  behalf  of  a  third  person  for  the  future  and  such  third  person 
consents  thereto,  the  latter  acquires  the  possessory  rights." 

We  have  seen  that  there  are  various  kinds  of 

kind  of         possession  which  vary  in  effect  and  validity  ;  and  it 

possession       is  n°t  seldom  that  a  change  takes  place  in  the  kind 

of  possession  as  the  result  of  a  transfer  of  possessory 

rights  from  one  person  to  another.     In  view  oi  the 

essential  nature  of  possession,  the  possessor  ought  to  be  allowed  to 

assert  his  own  possession  only ;  but  possession  being  legally  protected 

as  a  right,  a  possessor  is  enabled  to  succeed  to  the  possessory  rights 

of  his  predecessor  and  assert  not  merely  the  effec'>»of  his  own 

possession  but  that  of  his  predecessor  also  if  he  chooses  to  do  so 

(Art.  187,  1)  ;  but  when  he  asserts  the  possession  of  his  predecessor 

he  also  succeeds  to  the  defects  in  that  possession  (Art.  187,  2).     So 

the  successor  must,  in  view  of  the  circumstances  of  each  particular 

case,  judge  for  himself  which  is  more  advantageous  to  himself— to 

assert  his  own  possession  only,  or  to  his  assert  his  own  possession 

together  with  that  of  his  predecessor.     In  case,  for  example,  "  A  " 
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took  possession  of  an  immovable  in  bad  faith  and  died  fifteen  years 
afterwards,  and  "  B  "  continued  the  possession  in  good  faith  for  five 
years  more,  it  is  more  advantageous  for  him  to  assert  his  possession 
together  with  that  of  his  predecessor  when  the  owner  demands 
recovery  of  the  thing  from  him,  because  while  he  cannot  acquire  the 
ownership  of  the  property  merely  by  reason  of  his  own  possession 
(which,  continued  only  for  five  years  though  in  good  faith),  his  own 
possession  together  with  that  of  his  predecessor,  which  together 
covered  a  period  of  twenty  years  (Art.  161,  1),  authorizes  him  to 
claim  the  ownership  of  the  thing  by  title  of  prescription.  On  the 
contrary,  when  "  A  "  began  the  possession  of  an  immovable  in  bad 
faith  and  "  B  "  succeeded  to  the  possession  in  good  faith  and  without 
fault  five  years  after  and  retained  it  for  ten  years,  he  cannot  then 
profitably  assert  his  own  possession  together  with  that  of  his 
predecessor,  but  he  may  himself  claim  to  be  the  owner  of  the  thing 
by  title  of  prescription  under  Art.  161,  2  (ten  years  prescription) 
because  he  himself  commenced  the  possession  in  good  faith  and 
without  fault.  In  such  a  case,  therefore,  it  is  more  advantageous 
for  him  to  assert  his  own  possession  only. 
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CHAPTER  4. 

EIGHTS  OF  LEASE  OF  LAND  WHICH 

ARE  EEAL  EIGHTS. 

(Shaku-chi  buhhen). 

Of  rights  of  lease  of  land,  some  are  of  the 
Eights  of  lease   nat;ure  of  real  rights  while  others  are  of  the  nature 
nature  of  real    °^  obligations.     These  two  kinds  of  rights  of  lease 
rights ;  and      differ  considerably  from  each  other  in  effect.     A 
rights  of  lease    right  of  lease  which  is  of  the  nature  of  an  obliga- 
navmg  the      ^on  cannoj;  ^e  sej;  Up  against  third  persons  ;  there- 
obligations      ^ore  wnen  ^e  lessor  has  transferred  the  ownership 
of  the  land  to  a  third  person  and  the  latter  demands 
recovery,  the  lessee  has  no  power  to  refuse  to  comply  with  the 
demand.*     On  the  contrary,  a  right  of  lease  which  partakes  of  the 
nature  of  a  real  right  can  be  set  up  against  the  whole  world  so  that 
the  lessee  can  assert  his  right  against  whomsoever  may  acquire  the 
ownership  thereof.     Were  rights  of  such  force  recognized  without 
limit  and  due  consideration,  it  would  assuredly  give  rise  to  serious 
abuse  and  complication.     The  law,  therefore,  imposes  considerable 
restrictions  both  in  respect  to  their  subject-matter  and  in  respect  to 
their  substance.     Thus,  rights  of  lease  which  are  of  the  nature  of 
real  rights  can  be  created  in  respect  to  land  only  :  they  are  recogniz- 
ed not  merely  in  regard  to  movables  in  general  but  even  in  regard 
to  houses  ;  and,  in  point  of  substance  also,  they  are  confined  to  those 
two    kinds    which    are    contemplated  in  this   and  the   following 
section. 

*  It  should,  however,  be  noted  that  when  a  lease  of  an  immovable  is  registered 
it  can  be  set  up  even  against  a  person  who  has  subsequently  acquired  a  real  right 
over  such  immovable  (Art.  605). 


Art.  265 
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Section  1. 

Superficies  (Chijo-ken). 

A  superficies   (chip-ken)  is  a  real  right  ia 
Superficies      virtue  of  which  a  person  (the  superficiary :  chijd- 
Jcen-sha)  is  entitled  to  use  land  belonging  to  an- 
other person  for  the  purpose  of  owning  thereon 
structures  or  trees  and  bamboos. 

Generally  speaking,  a  superficies  is  directly 
Acquisition  of  aCqUired  by  virtue  of  an  agreement  between  the 
parties ;  but  it  may  be  acquired  by  operation  of 
law  (as  for  instance  under  Art.  388  which  provides  that — "  if  the 
land  and  the  buildings  on  it  belong  to  the  same  owner,  but  the 
mortgage  is  on  the  land  only  or  the  buildings  only,  the  mortgagor  is 
deemed  to  have  created  a  superficies  for  the  case  of  the  sale  by 
auction.  In  such  case  the  ground-rent  is  to  be  fixed  by  the  Court 
on  the  application  of  any  party  interested  ;  "  or  under  Art.  5  of  the 
"  Law  Begarding  the  Registration  of  Standing  Trees)  "  when  the 
right  is  called  a  "  statutory  (or  legal)  superficies  "  (liotei  chijo-ken). 
It  may  also  be  acquired  by  acquiring  the  prescription  of  the  land, 
by  way  of  a  legacy,  etc.,  etc. 

Though  the  term  "  superficies "  (which  is  translated  into 
Japanese  as  a  "  land  surface  right ")  may  appear  to  imply  that 
it  is  simply  a  right  to  use  the  surface  of  land,  such  is  not 
really  the  case :  the  superficiary  may  use  the  land  for  building 
houses,  constructing  structures  relating  to  railways  or  mining, 
carrying  on  forestry  enterprise,  and  so  on.  Such  being  the 
substance  and  effect  of  a  superficies,  the  right  is  closely  akin  to 
ownership  of  land.  When,  therefore,  a  superficies  is  created  over  a 
lot  of  land,  the  ownership  of  the  land  is'smothered  and  crushed  to 
such  an  extent  that  the  veritable  shell  of  empty  ownership  in  such  a 

case  is  sometimes  referred  to  as  "  nominal  owner- 
Art  2fi7 

ship  "  (kyoyu-ken).      Another  result  of  the  close 

resemblance  of  superficies  to  land-ownership  is  thai  those  provisions 
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^elating  to  the  rights  and  liabilities  of  adjacent  landowners,  as 
enumerated  in  Arts.  209  to  238,  apply  mutatis  mytandis  as  between 
adjacent  superficiaries,  and  as  between  a  superficiary  and  landowner 
holding  lands  which  are  adjacent  to  each  other ;  but,  as  to  the 
boundary  line,  they  are  only  presumed  to  be;  the  common  property 
of  the  superficiary  and  adjacent  owner  or ,  superficiary  when  they 
have  been  constructed  subsequent';to  the  formation  of  the  superficies 
(Art.  267).  "  When  a  superficiary  who  owns  structures  on  the  land 
has  transferred  the  ownership  of  the  structures  to  another  person, 
unless  there  be  an  expression  of  intention  to  the  contrary,  the  super- 
ficies is  to  be  presumed  to  have  passed  to  the  new  owner  together 
with  the  ownership  of  the  structures ;  but  if,  the  transfer  of  the 
superficies  has  not  been  registered  notwithstanding  that  the  transfer 
of  the  ownership  of  the  structures  has  been  registered,  the  transfer 
of  the  superficies  cannot  be  set  up  against  third  persons  "  {Supreme 
Court,  6th  Feb.,  1906),  "In  order  to  judicially  demand  that  a 
registration  of  creation  of  a  superficies  be  obtained,  on  the  ground 
that  the  plaintiff  enjoys  a  superficies  over  a  lot  of  land  owned  by  the 
defendant,  it  is  invariably  necessary  to  show  the  cause  by  which  the 
right  has  been  acquired — that  is,  whether  it  has  been  acquired  by  an 
act  of  creation,  acquisitive  prescription  or  legal  provisions  "  (Ditto, 
24th  Dec,  1906).  "  When  a  superficiary  is  bound  to  pay  rent  to 
the  landowner,  the  payment  of  such  rent  is  to  be  considered  as 
essential  to  the  existence  of  the  superficies.  The  payment  of  the 
rent  being  a  liability  of  the  superficiary,  and  the  receipt  thereof  a 
right  of  the  landowner,  such  right  and  liability  are  incidental  to,  and 
share  the  same  fate  with,  the  superficies  so  long  as  no  special  altera- 
tion is  made  therein  ;  therefore  any  person  who  acquires  the  super- 
ficies or  the  ownership  of  the  land — ^whether  by  succession  or  by 
sale  or  gift — succeeds  as  a  matter  of  course  to  such  liability  or  right  " 
{Ditto,  5th  July,  1906).  "Both  a  superficies  and  emphyteusis 
being  alike  kinds  of  right  of  lease  and  also  real  rights,  the  supers 
ficiary  may  assign  his  right  or  sublet  the  land  in  so  far  as  there  is  no 
restriction  imposed  by  the  law  "  {Ditto,  24th  June,  1904).  "  A 
superficiary  may  not  merely  let  a  house  which  he  owns  on  the  land 
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forming  the  subject-matter  of  his  superficies,  but  so  long  as  no 
change  is  made  in  the  object  with  which  the  land  belonging  to 
another  person  is  used,  he  is  not  legally  forbidden  to  let  the  land 
and  enable  another  person  to  construct  structures  or  plant  trees  and 
bamboos  thereon  and  use  and  receive  the  profits  of  the  land  "  (Ditto, 
23rd  Dec,  1903).  "  To  forbid  the  sale  of  a  superficies  by  contract 
means  to  impose  a  restriction  on  the  right  of  the  superficiary,  and 
such  restriction  not  being  prejudicial  to  the  public  interest  the  parties 
may  validly  enter  into  such  a  contract ;  only  it  cannot  be  set  up 
against  third  persons  acting  in  good  faith  "  (Ditto,  24th  June,  1901). 
"  Even  though  a  person  rents  land  from  another  person,  and  build- 
ing a  house  thereon  holds  it  in  his  ownership,  he  cannot  be  con- 
sidered to  have  a  superficies  created  in  his  favour  simply  on  that 
account  "  (Ditto,  2nd  June,  1902).  "  A  superficies  being  a  kind  of 
right  of  lease  under  the  Civil  Code,  the  parties  are  of  course  free  to 
make  the  termination  of  the  right  dependent  upon  a  condition " 
(Ditto,  29th  January,  1902).  "  A  superficies  covers  not  merely  the 
site  of  the  structures,  but  also  the  margin  of  space  left  around  them, 
irrespective  of  whether  such  margin  is  considerable  or  otherwise  " 
(Ditto,  8th  July,  1901).  "  A  stipulation  in  connection  with  the 
renting  of  land,  to  the  effect  that  the  land  rented  shall  be  vacated 
within  three  months  after  notice  has  been  given,  may  be  freely 
entered  into  agreeably  to  the  intention  of  the  parties  even  in  the  case 
of  creation  of  a  superficies  ;  to  enter  into  such  a  stipulation  cannot 
therefore  be  regarded  as  an  act  incompatible  with  the  nature  of  a 
superficies  "  (Ditto,  17th  April,  1901).  "  A  superficiary  is  some- 
times bound  to  pay  a  periodical  rent ;  therefore  a  superficies  cannot 
be  distinguished  from  an  ordinary  right  of  hiring  (chintaishaku-ken) 
simply  in  view  of  the  fact  that  a  rent  is  or  is  not  periodically  paid  " 
(Ditto,  22nd  January,  1899).  "  A  superficiary  may  use  the  land  as 
if  he  was  the  owner,  and  freely  effect  repairs  upon  the  land  in  so  far 
as  the  nature  of  the  said  land  is  not  affected  ;  and  though  the  owner 
is  not,  as  a  rule,  bound  to  make  himself  responsible  for  the  costs  of 
such  repairs,  yet  there  is  nothing  to  prevent  him  from  entering  into 
a  special  agreement  to  the  contrary  ;  much  less  is  he  prevented  from 
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paying  parb  of  the  expenses  of  repairs  out  of  goodwill "  (Ditto,  2nd 
Nov.,  1904).  The  landowner  is  usually  entitled 
to  obtain  from  the  superficiary  a  remuneration  for 
Art  266  ^e  uss  °^  *^e  ^an^ — khat  is,  the  payment  of 
"  land  rent "  (jidai)  which  is  sometimes  paid  at 
one  time  and  in  a  lump  sum  and  sometimes  in  instalments. 
"When  it  is  payable  in  periodical  instalments,  the  amount  pay- 
able •  from  period  to  period  resembles  a  remuneration  (or  hire)  for 
the  hiring  of  things,  or  rent  for  emphyteusis,  in  that  it  repre- 
sents a  remuneration  for  the  use  of  the  land  for  each  particular 
period.  Therefore  it  is  provided  that  the  provisions  relating  to 
emphyteusis  rent  (Arts.  274-276)  (to  be  explained  in  the  following  sec- 
tion) and  the  hire  for  hiring  of  things  (to  be  discussed  in  the  Book  of 
Obligations)  apply  mutatis  mutandis  in  respect  to  such  rent  (Art. 
266).  "In  order  that  the  landowner  may  cause  the  superficies  to 
be  terminated  on  the  ground  that  the  superficiary  has  failed  to  pay 
the  rent  for  at  least  two  consecutive  years  or  has  been  adjudged 
bankrupt*,  it  suffices  for  him  to  express  an  intention  to  that  effect : 
it  is  not  necessary  for  him  to  cause  the  superficiary  to  consent 
thereto  or  bring  an  action  to  that  end  (Supreme  Court,  29fch  April, 
1907). 

As  no  limitation  whatever  is  legally  imposed 

Duration  of  a    0n  its  duration,  a  superficies  may  be  created  for  a 
siiDsrfic'c^ 
*  period  of  a  few  years  or  S3veral  hundred  years  or 

more.  Indeed,  it  is  the  common  practice  with  resident  foreigners  to 
have  rights  of  superficies  specially  created  for  a  thousand  years  on 
paying  outright  the  current  market  price  of  the  land  by  way  of  rent 
for  the  whole  term — a  device  by  which  they  practically  evade  the 
application  of  the  Japanese  law  under  which  they  are  still  disquali- 
fied for  titular  landownership.  The  most  important  point  which 
should  be  noted  in  this  connection   is  that  the  rent  should  be  ex- 


*  Art.  276  of  the  Civil  Code  provides :  When  an  emphyteuta  has  failed  to  pay 
the  rent  for  at  least  two  consecutive  years  or  has  been  adjudged  bankrupt,  the 
landowner  may  demand  the  termination  of  the  emphyteusis. 
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pressly  fixed  once  and  for  all,  and  of  course  registered,  otherwise 
the  nominal  landowner  might  raise  the  rate  of  rent  on  the  ground 
that  the  price  of  the  land  had  risen  and  the  neighbourhood  had 
increased  in  prosperity,  etc.,  even  after  the  rent  for  the  whole  term 
had  been  paid  outright  in  advance,  as  is  shown  by  a  comparatively 
recent  judgment  of  the  Supreme  Court  in  Wada  v.  Smithers  (1915) 
which  laid  down  the  following  doctrine  :  "  When  at  the  time  of 
making  the  contract  there  was  a  custom  in  existence  according  to 
which  in  the  event  of  facilities  for  communication  developing  and 
the  price  of  the  land  rising,  and  public  taxes  and  imposts  being 
augmented,  the  landowner  might  later  on  demand  an  increase  in 
the  amount  of  the  land  rent,  then  he  may  do  so  even  though  the 
superficies  was  created  for  a  fixed  period  or  otherwise  ;  and  the  mere 
fact  that  the  rent  for  the  whole  period  was  paid  in  advance  does  not 
constitute  a  sufficient  reason  for  excluding  the  particular  right  of 
superficies  from  the  application  of  the  said  custom."  "  If  the  inten- 
tion of  the  law  was  to  forbid  a  superficies  to  be  created  for  several 
hundred  years  or  for  an  unlimited  period,  it  ought  to  contain  a 
restrictive  provision  in  regard  to  its  duration  as  in  the  case  of 
emphyteusis  ;  but  seeing  that  the  Civil  Code  contains  so  such  restric- 
tive provision,  it  must  be  construed  to  be  the  intention  of  the  law 
to  leave  the  question  of  duration  of  a  superficies  entirely  for  the  act 
of  creation  between  the  parties  to  determine,  and  to  impose  no 
restriction  whatsoever  "  {Supreme  Court,  16th  Jan.,  1903). 

What  is  to  be  done  if  the  duration  of  a  super- 
Art.  268 

ficies  is  not  definitely  fixed  by  the  act  of  creation? 

Of  course  such  a  superficies   cannot   be  considered  as  a  permanent 

one.      The    law,  therefore,    provides  that    the   duration   of  such 

a  superficies  is  to  be  determined  by   custom   (if  any)  and  if  there 

is  no  special  custom  the  superficiary  may  at  any  time  waive  his  right 

on  giving  one  year's  notice,  or  else  paying  rent  for  the  forthcoming 

year  (Art.  268,  1).     When  the  superficiary  does  not  waive  his  right, 

the  only  course  open  for  the  parties  to  take  is  to  have  the  duration 

fixed  by  a  judgment  of  the  Court.     The  Court  on  the  application  of 

either  party,  and  in  consideration  of  the  nature  and  condition  of  the 
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structures  constructed,  or  of  the  trees  and  bamboos  planted,  on  tbe 
land,  and  also  of  tbe  circumstances  under  wbich  tbe  superficies  was 
created,  fixes  a  "  reasonable  period  "  in  so  far  as  it  does  not  fall 
sbort  of  twenty  years  or  exceed  fifty  years  (Art.  268,  2).  "  Tbere 
being  no  provision  otber  tban  Art.  268,  2  in  respect  to  tbe  duration 
of  a  superficies,  tbe  parties  are  at  liberty  to  agree  tbat  tbe  contract 
may  be  rescinded  on  giving  tbree  montbB'  notice — tbat  is,  tbat  tbe 
superficies  can  be  terminated  at  tbe  sole  discretion  of  tbe  landowner : 
tbey  are  hampered  by  no  restriction  whatever  "  (Supreme  Court, 
23rd  Oct.,  1901).  "  Art.  268,  1  provides  tbat  if  tbe  duration  of  a 
superficies  is  not  contractually  fixed,  but  tbere  is  custom  by  wbicb 
tbe  question  can  be  solved,  such,  custom  is  to  be  followed  (Ditto, 
22nd  Dec,  1899).  "  A  superficies  the  duration  of  whicb  is  fixed 
cannot  be  waived  during  the  term  fixed  for  its  duration  except  wbere 
no  rent  is  payable  "  (Osaka  Appeal  Court,  18th  Nov.,  1910). 

Usually  a   superficies   is  terminated    (1)    by 

Termination  expirati0n  of  the  period,  (2)  by  waiver,  (3)  by 
neglect  to  pay  tbe  rent,  (4)  by  bankruptcy  of  the 
superficiary,  (5)  by  extinctive  prescription,  (6)  by  acquisitive  prescrip- 
tion on  tbe  part  of  a  third  person,  (7)  by  "  confusion,"  (8)  by  reason 
of  expropriation  by  tbe  State  (Art.  63  of  the  Law  Relating  to  the 
Expropriation  of  Land),  (9)  by  the  destruction  of  tbe  land,  (10)  by 
tbe  completion  of  a  condition  subsequent  (kaijo-joken  joju). 

On  the  termination  of  a  superficies,  the  super- 

Disposition  of    ficiary  has  ftie  right  to  take  away  his  structures  or 

_•     *•     „*  trees  and  bamboos,  while   at   the  same  time  he  is 
termination  of  ' 

a  superficies     bound  to  restore  the   land  tc  the  state  in  whicb  it 

originally  was  ;  but  as  such  removal  usually  entails 
Art.  269  s  '.,.,,,  , 

some  expense  and  is   liable  to  cause  more  or  less 

damage  to  tbe  structures,  etc.,  the   law  consults  the  convenience  of 

both  parties  by  providing  that   if  the  landowner  offers  to  buy  tbe 

structures,  etc.  on  tendering  the  current  price  thereof  the  superficiary 

may  not  refuse  it  unless  there  is  good  reason  for  so  doing,  as  when 

he  desires  to  utilize  the  property  elsewhere,  or  there  is  another  person 

who  bids  a  higher  price  for  tbe  same,  etc.  (Art.  269). 


208  BEAL   RIGHTS   (BTJKKEN) 

Section  2. 
Emphyteusis  {Ei-kosdku-hen). 


"  emphyteusis  " 
Art.  270 


An  emphyteusis  (ei-JcosaJcu-ken)  is  also  a  right 
vJUX^tcLaia »  °^  *ease  wni°n  partakes  of  the  nature  of  a  real 
right ;  but  it  differs  from  a  superficies  in  that  it  is 
a  right  by  virtue  of  which  a  person  (the  emphy- 
fceuta= ei-hosahu-nin)  is  entitled  to  carry  on  farming  or  stock-farming 
on  the  land  of  another  person  (Art.  270).  "  There  is  neither  any 
custom  according  to  which,  nor  reason  why,  the  object  of  '  farming ' 
within  the  meaning  of  Art.  270  is,  or  should  be,  confined  to  cereals 
and  vegetables  ;  therefore,  with  the  exception  of  trees  and  bamboos, 
all  sorts  of  herbs  and  grasses  such  as  medical  herbs,  flowers,  her- 
bage, fertilizers — in  short,  anything  and  everything  which  is  worth 
cultivating — may  be  made  the  object  of  '  farming '  "  {Supreme 
Court,  12th  Nov.,  1996).  "Even  prior  to  the  enforcement  of  the 
Civil  Code,  it  was  a  generally  recognized  custom  that  the  landowner 
had  no  power  to  terminate  the  emphyteusis  at  will  and  take  the  land 
back  unless,  indeed,  there  be  a  special  stipulation  to  the  contrary ; 
therefore  it  is  not  necessary  for  the  Court  to  give  any  special  explana- 
tion in  regard  to  the  place  where  such  custom  existed  "  (Ditto,  16th 
Nov,  1904).  "  A  person  who  uses  a  grass  hill  belonging  to  another 
person  for  the  purpose  of  furthering  the  growth  of  profitable  herbs, 
with  a  view  to  reap  them,  by  removing  pernicious  weeds,  or  sowing 
seeds,  or  by  any  other  artificial  means,  is  an  emphyteuta  within  the 
meaning  of  Art.  270  of  the  Civil  Code  "  {Ditto,  6th  July,  1903). 
In  the  Japanese  Civil  Code,  a  periodical  remuneration — rent 
(kosaku-ryo) — must  invariably  be  paid,  because  farming  or  stock- 
farming  for  the  purpose  of  which  an  emphyteusis  is  created  is  usually 
productive  of  a  periodical  harvest. 

The  duration  of  an  emphyteusis  is  limited  to 

emnhvteusis     ^rom  *wenty  *°  ^V  years>  an^  if  it  is  created  for  a 

['  period  exceeding  fifty  years  the  contract  is  partially 

void — that  is,  the  term  is  reduced  to  fifty  years  (Art. 
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278, 1).  But  this  does  not  prevent  the  duration  of  an  emphyteusis 
being  made  to  cover  over  more  than  fifty  years,  for  the  parties  may 
enter  "into  a  renewed  contract  before  the  termination  of  the  term 
fixed  for  the  duration  of  the  right ;  but,  in  such  a  case  also,  the  term 
of  the  new  contract  must  not  exceed  fifty  years  calculated  from  the 
time  of  renewal  (Art.  278,  2).  Thus,  when  an  emphyteusis  created 
in  1900  for  a  term  of  fifty  years  is  renewed  in  1921,  the  term  of  the 
new  emphyteusis  must  not  exceed  fifty  years  from  1921.  In  case 
the  duration  of  an  emphyteusis  is  not  contractually  fixed,  it  is  to  be 
thirty  years  unless  there  be  a  special  custom  (Art.  278,  3).  The 
reason  why  such  restrictions  are  imposed  on  the  duration  of  an  em- 
phyteusis is  to  be  found  in  the  consideration  that  the  object  of  an 
emphyteusis  such  as  falls  short  of  twenty  years  in  duration  can  be 
attained  by  the  hiring  of  land,  and  it  is  not  necessary  to  protect  such 
an  emphyteusis  specially  as  a  real  right ;  and  when  an  emphyteusis 
is  created  for  a  period  longer  than  fifty  years  it  imposes  on  the  land 
a  burden  and  encumbrance  of  too  long  duration,  and  it  is  to  be 
feared  that  it  may  hinder  and  obstruct  the  circulation  and  improve- 
ment of  the  land,  and  work  injury  to  the  national  economy  :  more- 
over, the  state  of  things  may  undergo  such  a  radical  change  in 
course  of  time  that  the  continuance  of  the  same  legal  relation  may 
bring  about  unfair  results  to  the  parties.  Besides,  farming  and  stock- 
farming  are  usually  undertaken  for  a  fixed  period,  and  the  operations 
involved  admit  of  being  transferred  from  place  to  place,  unlike  struc- 
tures and  foresta  which  are  usually  more  or  less  permanent  fixtures. 
This  is  the  reason  why,  while  no  limitation  is  imposed  on  the 
duration  of  a  superficies,  the  duration  of  an  emphyteusis  is  restricted 
both  ways. 

An  emphyteusis  being  nearly  of  the   same 

Application  of  nature  as  the  hiring  of  things,  it  is  provided  that  the  ' 

relating  to  the    Provisions  relating  to  the  hiring  of  things  apply 

hiring  of  things  mutatis  mutandis  in  respect  to  the  liabilities  of  an 

Ar    273        emphyteuta  in  addition  to  those  contained  in  the 

act  of  creation,  and  those  which  are  specially  made 

in  regard  to  emphyteusis  (Art.  273) — provisions  which  are  necessita- 
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ted  by  the  fact  that  the  emphyteusis  is  of  greater,  duration,  and  it  is 
effective  against  the  whole  world.     These  special  provisions  are : — .  ' 

(1)  The  emphyteuta  may,  in  so  fan  .as  per- 
manent  damage  is  not  done  to  the  land,  make  any 

such  alteration  therein  as  is  necessary  or  expedient  for  the  purpose  of 
his  operations  (Art.  271).  /  '■*.'.' 

(2)  The  emphyteuta  may,  even  without  the 
consent  of  the  landowner  (dominus  emphyteusis) 

assign  his  right  or  sublet  the  land  for  the  purpose  of  farming  Or 
stockfarming  unless  such  a  course  be  forbidden  by.  the  act  of  creation 
<Art.  272).  ,       ", 

(3)  As  a  rule,  the  emphyteuta  may  not,  de- 
mand remission  or  reduction  of  the  rent  even  when 

a  loss  of  profits  has  been  sustained  in  consequence  of  vis  major  (Art. 
274),  the  only  remedy  to  which  the  emphyteuta  is  entitled  being 
that  he  may  renounce  his  right  when  there  have 
been  absolutely  no  profits  for  at  least  three  con- 
secutive years  in  consequence  of  vis  major,  or  if  the  profits  have 
been  less  than  the  rent  for  at  least  five  consecutive  years  likewise 
in  consequence  of  vis  major  (Art. 1 275).  "'  Vis  major'  (fu-ha- 
horyohu)  denotes  an  event  the  happening  or  pernicious  results  of 
which  could  not  be  prevented  even  though  a  person  against  whom 
it  happened  or  threatened  to  happen  were  to  adopt  measures  ap- 
propriate to  his  situation  "  {Supreme  Court,  25th  Nov.,  1919). 

When  an  emphyteuta  has  failed  to  pay  the 
rent  for  at  least  two  consecutive  years,  or  has  been 
adjudged  bankrupt,  the  landowner  may  demand  the  termination  of 
the  emphyteusis  (cause  the  emphyteusis  to  terminate)  (Art.  276). 
"  The  expression '  when  an  emphyteuta  has  failed  to  pay  the  rent  for 
at  least  two  consecutive  years  ',  as  employed  in  Art.  276  of  the  Civil 
Code,  denotes" '  "When  an  emphyteuta  has  failed  to  pay  the  rent  for 
one  year  and  for  the  next  following  year  ;  when  the  rent  for  one  year 
has  been  neglected  for  two  consecutive  years.'  When  an  emphy- 
teuta who  previously  failed  to  pay  the  rent  for  one  year  has  again, 
after  an  interval  of  some  years,  failed  to  pay  the  rent  for  another  year, 
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the  landowner  is  not  entitled  to  demand  the  termination  of  the 
emphyteusis  on  that  account  "  (Supreme  Court,  26th  Nov.,  1910). 
"  In  order  that  a  landowner  may  terminate  a  superficies  against  the 
superficiary  who  has  failed  to  pay  the-  rent  for  at  least  two  consecu- 
tive years  or  has  been  adjudged  bankrupt,  it  is  sufficient  simply  to 
make  an  expression  of  intention  to  that  effect :  it  is  not  necessary  to 
cause  the  superficiary  to  consent  thereto  or  to  bring  a  suit  to  that 
"end*  "  (Supreme  Court,  29th  April,  1907).  "  Art.  276  confers 
upon  the  landowner  the  right  to  terminate  the  emphyteusis  without 
-any  regard  to  the  will  of  the  emphyteuta  when  the  latter  has  failed 
to  pay  the  rent  for  at  "least  two  consecutive  years ;  therefore  the 
emphyteusis  is  terminated  as  soon  as  such  termination  is  demanded 
in  the  exercise  of  the  said  right ;  and  it  is  not  necessary  to  obtain  the 
recognition  of  the  emphyteuta  or  a  judgment  which  takes  the  place 
of  such  recognition  "  (Tokyo  Appeal  Court,  16th  Feb.,  1906). 

Various  customs  obtain  in  different  localities  in 

Art  277 

"  "  regard  to  the  rights  and  liabilities  of  an  emphy-r 

teuta.  It  is  therefore,  provided  that  if  there  is  a  custom  differing 
from  the  six  Articles  (Arts.  271-276)  just  discussed,  such  custom  is 
to  be  followed  (Art.  277). 

On  the  termination  of  an  emphyteusis,  as  on 

Disposition  on    ^e  termination  of  a  superficies,  the  emphyteuta 

of  anemrjhv-     has  the  right  to  take  away  the  property  which  he 

teusis  holds  on  the  land,  while  at  the  same  time  he  is 

bound  to  restore  the  land  to  the  state  in  which  it 
Art  279 

originally  was  ;  but  should  the  landowner  offer  to 

buy  the  same  and  tender  the  reasonable  market  value,  the  emphy- 
teuta may  not  refuse  such  offer  unless  there  be  good  reason  for  so 
doing.  If,  however,  there  is  a  different  custom,  such  custom  is  to 
be  followed  (Art.  279). 

*  This  judgment  (which  has  already  been  given  in  connection  with  superficies) 
is  based  on  Art.  276  which  applies  mutatis  mutandis  to  superficies  (Art.  266). 


Art.  280 
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CHAPTBK  5. 
SEEVITUDES  (ChieM-7cen). 

A  person  entitled  to  a  servitude  (chielci-Jcen) 
Servitudes  kas  ^e  jjg^t  t0  use  the  land  of  another  person  for 
the  benefit  of  his  own  land  in  accordance  with  the 
object  fixed  by  the  act  of  creation,  and  so  far  as 
those  provisions  relating  to  the  limits  or  extent  of  landownership 
(Arts.  206  to  238)  which  relate  to  public  order  are  not  contravened 
(because  otherwise  the  provisions  of  the  Code  relating  to  the  limits 
or  extent  of  ownership  might  be  rendered  ineffective  by  the  creation 
of  servitudes)  (Art.  280).  Thus,  a  servitude  is  where  the  owner  of 
a  lot  of  land  has  a  contractual  right  to  pass  through  a  lot  of  land 
belonging  to  another  person,  or  to  draw  water  from  a  well  or  spring 
thereon,  or  to  prevent  buildings  from  being  constructed  there  such  as 
are  calculated  to  obstruct  the  view  which  his  land  commands.  The 
lot  of  land  for  the  benefit  of  which  other  land  is  used  is  called  the 
"  dominant  land  "  (yoeki-chi),  while  the  lot  which  is  used  for  the 
benefit  of  another  lot  is  called  the  "  servient  land "  (shoeki-chi). 
The  right  involved  in  a  servitude  can  be  exercised  upon  the  servient 
land  irrespective  of  into  whose  ownership  it  may  pass,  while  the 
servient/  land  must  invariably  sustain  the  burden  involved  no  matter 
who  may  acquire  the  ownership  thereof ;  so  that  it  appears  as  if  the 
right  vested,  not  in  the  landowner  of  the  dominant  land,  but  in  the 
dominant  land  itself,  and  the  duty  rested,  not  with  the  owner  of  the 
servient  land,  but  with  the  servient  land  itself.  In  this  manner,  a 
servitude  does  not  differ  from  a  superficies  or  emphyteusis  in  that  it 
implies  a  restriction  upon  the  substance  of  the  ownership  of  the 
servient  land,  but  it  differs  considerably  from  the  others  in  the  fact 
that  a  servitude  is  always  and  invariably  created  for  the  benefit  of 
some  other  land  (land  which  is  adjacent  to  the  servient  land,  in 
most  cases).     Some  of  the  rights  of  adjacent  owners,  which  we  have 
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discussed  in  connection  with  ownership,  consist  of  burdens  of  the 
same  nature  as  those  imposed  by  servitudes ;  but  the  burdens 
implied  in  the  said  rights  of  adjacent  owners  are  restrictions  which 
attach  to  landowners  as  a  matter  of  course  and  by  operation  of  law 
and  they  cannot  be  regarded  as  servitudes  in  the  true  sense  of  the 
term.  In  this  light,  the  Code  Napoleon  is  incorrect  when  it  refers 
to  such  rights  as  "  legal  servitudes,"  Servitudes  are  created  with 
those  legal  restrictions  upon  ownership  for  the  starting-point  and  in 
order  to  impose  restrictions  over  and  above  those  restrictions.  It 
thus  happens  that  there  may  be  servitudes  which  are  based  on 
contracts  by  which  certain  legal  rights  and  duties  in  respect  to 
adjacent  lots  of  land  are  rendered  ineffective. 

II.  Substance  of  servitudes.  As  to  what  is 
Substance  of  j.Q  y^e  ^e  substance  of  a  servitude — i.e.  the  nature 
of  the  burden  upon  the  servient  land,  that  is  not 
fixed  by  the  law  ;  but  in  so  far  as  public  order  and  welfare  is  not 
prejudiced  thereby,  the  parties  are  entirely  free  to  create  a  servitude 
of  any  substance  whatsoever.  A  servitude  may  be  either  positive 
(as  when  it  consists  of  a  right  of  passage.,  or  drawing  water)  or 
negative  (as  when  it  consists  of  a  right  to  prevent  buildings  obstruc- 
tive of  views  from  being  constructed).  From  another  view-point, 
servitudes  may  be  classified  into  continuous  servitudes  (keizoku-teki 
chieki)  and  discontinuous  servitudes  (fu-keizoku-teki  chieki),  or  into 
apparent  servitudes  (hydgen-teki  chieki)  and  non-apparent  servitudes 
(fu-hyogen-teki  chieki).  In  the  case  of  a  servitude  for  passage,  for 
example,  it  is  continuous  if  a  road  is  specially  constructed  for  the 
purpose,  while  it  is  discontinuous  if  no  road  is  specially  constructed. 
In  the  case  of  a  servitude  for  the  purpose  of  drawing  water,  it  is 
either  apparent  or  non-apparent  according  to  whether  the  water  is 
led  upon  the  surface  of,  or  underneath,  the  ground.  Of  course,  a 
legal  relation  of  the  same  substance  can  also  be  created  by  an 
obligatory  contract,  but  it  is  hardly  necessary  to  add  that  there  is  a 
considerable  difference  between  a  right  under  such  a  contract  and  a 
servitude,  for  while  the  latter  can  be  set  up  against  the  whole  world, 
the  former  is  only  valid  as  against  a  specific  person. 
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■„■'<  'As'to'  the  mutual  rights  and  liabilities  of  the  parties  to  a 

servitude  also,  various  arrangements  may  be  made  .by .  the  act  of 

creation  or. -a  special  contract ;.  the, ^provisions  of  the  Code :  in  this 

respect  iare  confined,  to  the  following : — 

■■_■_  1.    In  the  case  of  a  servitude  for  water,  if  the 

."■••...       water  is  insufficient  for  the  demand  of  the.- dominant 

and  the  servient  land,  it  is  to  be,  used  in  the  first  place  for  household 

use  and  then  .for  other  purposes  (such  as  agricultural  or  industrial) 

in  proportion  to  the  demand  Of  each  piece  of  land ;  but  this  does  not 

apply  when  there  is  a  different  provision  in  the  act  of  creation  (Art. 

285,  1).     When  there  are  several  servitudes  for  water  created  at  the 

same  time  over  the  same  servient  land,  the  foregoing  provision  of 

course  applies  ;  but  when  they  have  been  preated  at  different  times, 

and  the  water  available  is  insufficient  to  meet  the  demand-  of  all  the 

lands  involved,  a  person  entitled  to  a  servitude  of  a  later  date  cannot 

prevent  the  use.  of  the  water  by  a  person  entitled  to  a  servitude  of  an 

earlier  date  (Art,  285,  2)— ah  imperative  provision  inserted  for  the 

protection  of  a  servitude  of  prior  rank. 

■_.  '  2.     When' the  owner  of  the  servient  land  ha% 

by  the  act  of  creation  or  a  special  contract,  assumed 

the    liability    of    constructing  or  repairing,   at   his  own  expense, 

structures   for  the  exercise,  of  the.  servitudes,   such    liability   also 

devolves  upon  his  particular  (singular)  successor  (the  transferee  of 

the  servient  land)  (Art.  286),  it  being  a  matter  of  course  that  it 

should  devolve  upon  his , universal  successor. (heir) ;  :but  seeing  that 

;       ■  a  successor  to  the  ownership  of  the  servient  land 

Art  287 

may  find  such  a  burden  to  be  too  onerous  to  bear, 

the  law  adds  that  the.  owner  of  the  servient  land  may  at  any  time 

free  himself  from  the  liability  in.  question  by  waiving,  in  favour  of 

the  person  entitled  to  the  servitude,  the  ownership  of  that  part  of  the 

servient  land  which  is  essential  to  the  servitude  (Art.  287). 

3.     With  respect  to  the  structures  constructed 

on  the  Servient  land  by  the  person  entitled  to  the 

servitude  for  the  exercise  of  his  right  (such  as  a  road  constructed  for 

the  purpose  of  passage,  or  water-pipes  laid  for  drawing  water),  the 
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owner  of  the' servient  land  may  use  them  in  so  fat  as  it  does  not 
interfere  -with  the  exercise  of  the  servitude  (Art.  288,  1) — a  provision 
which  is  founded  on  the  same  economic  consideration  as  that  which 
underlies  Art;  221  (q.  v.)  ;  in  such  a  case,  however,  the  owner  of  the 
servient  land  must  bear  a  part  of  the  expenses  of  construction  and 
preservation  of  the  structures  proportionate  to  the  benefit  which  he 
derives  therefrom  (Art.  288,  2). 

III.  Accessory  nature  and  indivisibility  of  a  servitude. 
The  distinctive  features  of  a  servitude  are  (1)  that  it  is  of  an  accessory 
nature,  and  (2)  that  it  is  indivisible.  It  is  accessory 
to  the  ownership  of  the  dominant  land  and  the 
result  is  twofold,  namely : — (a)  a  servitude  moves  together  with  tbat 
ownership  and  constitutes  part  of  the  subject-matter  of  another  right 
(such  as  a  superficies,  emphyteusis,  pledge,  etc.)  which  may  be 
created  over  the  dominant  land  ;  but  as  it  is  not  absolutely  necessary 
that  a  servitude  should  be  created  for  a  permanency,  the  parties  are 
not  hindered  from  entering  into  a  special  stipulation  to  the  effect 
(for  example)  that  the  servitude  shall  continue  in  existence  only 
during  the  lifetime  of  the  actual  owner  of  the  dominant  land,  or  that 
it  being  created  for  the  sole  benefit  of  the  said  actual  owner  it  shall 
not'  form  part  of  the  subject-matter  of  a  right  held  by  another 
person ;  hence  the  additional  provision  that  the  foregoing  does  not 
apply  where  there  is  a  different  provision  in  the  act  of  creation  (Art. : 
281,  1)  but  it  is  hardly  necessary  to  add  that  such  a  special  stipula- 
tion cannot  be  set  up  against  third  persons  unless  registered ;  and  (b) 
a  servitude  cannot  be  transferred  or  made  the  subject-matter  of 
another  right  (such  as  a  mortgage)  apart  from  the  dominant  land 
(Art.  281,2). 

By  the  term  "  indivisibility  of  a  servitude,"  it  is  meant  that  a 
servitude  cannot  be  caused  to  terminate  in  part  while  it  continues  in 
existence  in  part.  This  rule  applies  more  especially  when  the  owner- 
ship of  the  dominant  or  servient  land  belongs  conjointly  to  two  or 
more  persons.     Thus: — 

;  (1)    For  the  creation    or    termination   of  a 
servitude,  the  consent  of' all  the  co-owners  of  the" 
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dominant  or  servient  land  must  be  obtained.  In  other  words,  when 
the  ownership  of  the  dominant  land  belongs  conjointly  to-  two  or 
more  persons,  a  servitude  can  never  be  created  or  terminated  in 
respect  to  the  share  of  one  of  the  co-owners  only.  The  same  applies 
when  the  servient  land  is  co-owned  by  two  or  more  persons.  This 
is  what  is  meant  by  the  provision  "  One  of  the  Co-owners  of  land 
cannot  cause  a  servitude  existing  for  the  benefit  of,  or  against,  the 
land  to  be  extinguished  as  regards  his  share  "  (Art.  282, 1).  , 

(2)  In  case  the  dominant  land  or  the  servient  land  is  par- 
titioned or  partially  assigned,  the  servitude  exists  for  the  benefit  of, 
or  against,  the  several  parts  of  the  dominant  or  servient  land  (as  the 
case  may  be),  but  this  does  not  apply  when  the  servitude  relates  in 
its  nature  to  only  a  particular  part  of  the  land  (Art.  282,  2).  When, 
for  example,  a  servitude  exists  for  the  benefit  of  a  part  of  the 
dominant  land  or  against  a  part  of  the  servient  land,  and  such  part 
is  completely  included  in  the  share  of  one  of  the  co-partitioners  or  in 
the  part  assigned,  the  servitude  is  of  course  terminated  in  respect  to 
the  other  part  of  the  dominant  or  servient  land. 

(3)  As  to  the  effect  of  the  indivisibility  of  a  servitude  upon  pre- 
scription, this  will  be  considered  under  two  heads.     (1)  In  the  case 

of  acquisitive  prescription,  when  one  of  the  co- 
Avf*  284 

""'  *  owners  of  land  has  acquired  a  servitude  by  pre- 
scription the  other  co-owners  also  acquire  the  same  (Art.  284, 1) ; 
while  an  interruption  of  prescription  does  not  take  effect  unless  it  be 
effected  against  all  the  co-owners  (Art.  284,  2).  The  same  applies 
to  a  suspension  of  prescription,  that  is,  even  if  there  is  a  cause  for 
suspension  of  prescription  in  respect  to  one  of  the  co-owners — as 
when  one  of  the  co-owners  has  just  ceased  to  be  the  legal  represen- 
tative of  the  owner  of  the  servient  land  (see  Art.  159) — ,  acquisitive 
prescription  continues  to  run  in  favour  of  all  the 
co-owners  (Art.  284,3).  (2)  In  the  case  of  ex- 
tinctive prescription  also,  it  is  never  completed  against  one  of  the 
co-owners  only  ;  but  when  the  prescription  is  interrupted  or  sus- 
pended in  favour  of  one  of  the  co-owners,  it  is  interrupted  or 
suspended  in  favour  of  all  of  them  (Art.  292). 
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Acouisition  """'  ^  a  m^'ier  °^  o011186  that  the  general  pro- 

and  loss  of      visions  relating  to  the  acquisition  or  loss  of  private 
servitudes       rights  (including  real  rights,  etc.),  already  explained, 
should  also  apply  to  the  acquisition  or  loss  of  servitudes.    But,  as  to 
prescription,  it  is  necessary  to  make  a  few  remarks  in  addition  to 
what  has  been  said  in  respect  to  the  effect  of  the  indivisibility  of  a 
servitude  upon  the  completion  of  prescription  when  it,  or  the  owner- 
ship of  the  servient  land,  is  co-owned  by  two  or  more  persons.     A 
servitude  can  only  be  acquired  by  prescription  when  it  is  continuous 
and  apparent  (Art.   283). .    When  an  .act  of  in- 
fringement is  not  continuous  but  merely  occasional, 
it  is  rather  to  be  regarded  as  a  laudable  forbearance  on  the  part  of 
a  neighbour  to  take  no  notice  thereof;  and  when  the  act  of  infringe- 
ment is  not  apparent  or  visible  it  is  difficult  to  discover  it,  and  even 
though  the  infraction  is  not  forbidden  in  time  but  is  allowed  to  con- 
tinue unchallenged  for  a  long  time,  the  owner  of  the  servient  land  is 
to  blame  for  nothing,  and  it  would  bear  hardly  upon  him  legally  to 
create  a  charge  upon  his   land  as  if  he   was  to  blame  for  any 
negligence.    But  when, the  possessor  of  the  servient 
land  has  possessed  so  as  to  fulfil  the  conditions  es- 
sential  to  acquisitive  prescription  for  ownership  (see  Art.  162),  he 
thereby  acquires  the  complete  ownership  of  the  servient  land  and  the 
servitude  is  terminated  as  a  result   (Art.  289).     Such  possessor  is  an 
original  acquirer  of  the  ownership,  and  therefore  does  not  succeed  to 
the  right  of  the  previous  owner,  which  was  not  complete  ownership 
but  ownership  minus  the  right  implied  in  the  servitude.     In  such  a 

case,   the   person   entitled  to  the  servitude  is  not, 
Art  280 

strictly  speaking,  in  a    position  to   interrupt  the- 

acquisitive   prescription   running  in  favour,  of  the   possessor  of  the 

servient  land  because  he  is  not  the  owner  of  that  land ;  but  seeing 

that  it  would  be  unfair  that  the  person  entitled  to  the  servitude  should 

sustain  loss  by  reason  of  negligence  on  the  part  of  the  owner  of  the 

servient   land,   the  law  provides  that  the  acquisitive  prescription- in 

question  is  interrupted  when  the  servitude  is  exercised  by  the  person 

entitled  thereto  (Art.  290). 
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!    '  A  servitude  is  alsoj  of  course,  terminated  by 

ordmary  extinctive  prescription ;  the  period  for  such 
prescription — twenty  years  (see  Art.  167,  2)— being  computed  from 
the  time  when  it  has  been  exercised  for  the  last  time  in  the  case  of  a 
discontinuous  servitude,  or  when  a  fact  obstructing  its  exercise  has 
taken  place  in  the  case  of  a  continuous  servitude  (Art.  291).  Thus, 
in  the  cas9  of  a  servitude  for  water,  it  is  discontinuous  if  no  special- 
arrangement  has  been  made  for  the  exercise  of  the  right  and  so  the 
extinctive  prescription  commences  to  run  when  the  water  has  been 
drawn  for  the  last  time.  But  the  servitude  is  a  continuous  one  if  a 
water-pipe  has  been  specially  laid,  and  therefore,  so  long  as  the 
water-pipe  is  in  a  state  of  perfect  repair,  the  extinctive  prescription 
does  not  commence  to  run  even  though  the  water  is  no  longer 
drawn  as  a  matter  of  course,  because  the  person  entitled  is  then 
in  a  position  to  be  able  to  draw  water  if  he  choses  to  do  so ;  the 
prescription  only  commences  to  run  when  the 
water-pipe  has  been  destroyed  either  by  vis  major 
or  artificially.  Though  a  servitude  is,  as  a  rule,  indivisible,  as 
we  have  already  seen,  if  a  part  only  of  the  right  has  not  been 
exercised,  that  part  only  is  extinguished  by  prescription  (Art.  293). 
"When,  for  example,  a  person  entitled  to  a  servitude  in  virtue  of 
which  he  may  pass  over  any  part  of  the  servient  land  has  passed  over 
a  certain  part  thereof  only  and  has  never  used  the  rest  for  twenty 
years,  the  servitude  is  terminated  by  prescription  in  respect  to  the' 
latter  part  only.  This  is  usually  explained  as  a  case  of  transforma- 
tion (not  division)  of  a  servitude. 

We  have  seen  that  a  servitude  is  defined  by 

"  Irtett~'cen      the  Japanese  law  as  a  right  in  virtue  of  which  a 

ature  of       Pers°n  may  Vise  the  land  of  another  person  for  ther 

servitudes       benefit  of  his  own  land  ;  but  both  theoretically  and 

historically  there  is  nothing  to  prevent  servitudes 

being    created    for  the    benefit    of  persons   also. 

Iriai-Jcen,  of  which  previous  mention  has  been  made,  are  servitudes 

for  the  benefit  of  persons.     Hence  the  provision  :    "With  regard  to 

an  iriai-lcen  not  having  the  nature  of  co-ownership,  the  provisions 
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relating  to  servitudes  apply  mutatis  mutandis  in  addition  to  the  local 
custom  of  each  district  "  (Art.  294).  For  iriai-ken  having  the  nature 
of  co-ownership  and  for  the  nature  of  iriai-ken  in  general,  the  reader 
is  referred  to  Art.  263  and  our  explanation  in  connection  with  it. 


BOOK  III. 

OBLIGATIONS  (SAIKEN). 


CHAPTER  1. 
GENERAL  SURVEY. 
Section  1. 
Nature  of  Obligations  (Saiken  no  seishitsu). 

Meaning  of  the  ^  "  obligation  "  (saiken)  is,  as  already  men- 

expression  tioned,  a  right  to  demand  an  act  or  omission  from 
"  obligation  "  a  specific  person.  In  many  cases  an  obligation  is 
a  right  in  virtue  of  which  a  certain  person  can  be  required  to  do  a 
certain  act ;  but  it  also  often  happens  that  an  obligation  is  a  right  by 
which  a  certain  person  can  be  required  to  refrain  from  doing  a  certain 
act.  This  is  aptly  explained  by  Art.  241  of  the  German  Civil  Code, 
which  reads  : — "  By  virtue  of  an  obligation  the  creditor  is  entitled  to 
claim  performance  from  the  debtor.  Such  performance  may  consist  of 
a  forbearance."  In  most  instances  the  act  or  omission  which  can  be 
demanded  by  virtue  of  an  obligation  has  some  connection  with  mate- 
rial things  as,  for  example,  in  the  case  of  payment  of  money  or  deli- 
very of  goods.  But  there  are  also  cases  where  it  has  nothing  to  do 
with  material  things — as  in  the  case  of  an  obligation  under  a  contract 
for  the  hiring  of  services.  Even  when  the  act  or  omission  claimable 
by  virtue  of  an  obligation  concerns  material  things,  the  direct  object  of 
:the  obligation  is  not.  the  material  things  but  the  act  or  omission  re- 
lating to  the  same.  As  an  obligation  is  not  thus  possessed  of  power 
exercisable  directly  upon  things,  so  it  implies  neither  right  of  pursuit 
(tsuikyii-ken)  nor  preferential  right  (yusen-ken)  like  a  real  right.  In 
short,  it  is  merely  and  simply  a  right  as  against  the  particular  debtor 
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and  not  against  the  whole  world.     This  is  why  obligations  are  said 
to  be  rights  against  (specific)  persons  (taijin-ken). 

Value  of  "^  0D^ga*i°n>  however,  unlike  a  status  right 

obligations  as  (such  as  the  light,  of  the  head  of  a  house  against  a 
property  rights  member  thereof),  does"  not  presuppose  the  existence 
of  a  certain  special  personal  relation  between  the  creditor  and  debtor, 
but  is  of  an  entirely  independent  and  self-sufficing  nature ;  it  may 
therefore,  like  a  real  right,  be  assigned  to  any  person  whomsoever, 
and,  like  real  rights,  they  are  property  '.rights  and  constitute  a  part 
of  the  property  of  persons.  As  property,  obligations  are  not  as  per- 
fectly secure  and  reliable  as  real  rights  in  a  society  which  is  not  yet 
fully  civilized,  because  they  are  less  effective  than  real  rights ;  but  in 
days  like  the  present,  when  social  order  is  to  a  great  extent  firmly 
established  and  a  system  of  credit  highly  developed,  there  are  a  large 
variety  of  obligations,  so  that  obligations,  rather  than  real^rights, 
now  constitute  the  most  important  part  of  the  property  -of  an 
average  person. 

Freedom  in  Unlike  real  rights,  obligations    are  subject  to 

forming  obli-  n0  legal  restriction  in  regard  to  kind  and  substance, 
i  gations  So  long  as  it  is  not  prejudicial  to  public  welfare,  the 
.parties  are  entirely  and  absolutely  free  to  create  an  obligation  of  any 
nature  or  substance,  because  an  obligation  is  only  effective  as  be- 
tween the  parties,  and  there  is  no  fear  of  its  involving  outsiders  in 
any  danger.  This  is  the  reason  why,  though  elaborate  provisions 
are  made  in  the  law  in  regard  to  "obligations,  the  greater  part  of  them 
is  of  an  optional  nature,  and  the  parties  are  enabled  to.  make'expres- 
sions  of  intention  differing  therefrom.  Owing,  however,  to  the  more 
intimate  and  frequent  dealings  among  men  at  present,  and  the  varied 
and  complicated  obligatory  relations  to  which  such  dealings  give  rise, 
the  optional  provisions  relating  to  obligations  are  so  considerable  in 
volume  that  they  occupy  the  greater  part  of  the  Civil  Code  as  well  as 
of  the  Commercial  Code. 
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SECTION;  2.'  ..,'■.' 

Object  oe  an  Obligation  (Saiken  no  ntohuteU). 

Sub'sedion  1. 
General  Discussion. 

Meaning  of  the  The  "expression    "  object  of  an.  obligation  " 

"object  of  an  {sdihen  no  mokuteJci)  is,  employed  in  various 
obligation"  senses,  -but  here  it  is  employed  in  the  sense  of 
the  object  claimable  by  an  obligation,  that  is,  the  act  or  omission 
which  can  be  demanded  from  the  debtor.  Such"  act  or  omission 
is  technically  and  collectively  called  "  prestation ,"  (Jtyufu) — a  peculiar 
term,  borrowed  from  the  Soman  law  (jprcestare),  which  refers  not 
only  to  the  delivery  of  things  or  the  rendering  of  personal  seryic6s, 
but  also  to  mere  forbearance.    <_ 

It  is  hardly  necessary  to  point  out  that  the 
Conditions  for    object  of   an   obligation— that    is,    the    prestation 

anoblieation  c^rna^)le  ^rom  *ne  debtor— must  be  possible  and 
practicable  both  in  fact  and  in  law,  and  also  be,  or 
capable  of  being,  made  definite.  ;  As  to  the  question  of  whether  it 
should  also  be  one  possessed  of  a  monetary  value,  various  theories 
and  legislative  precedents  on  this  point  have  existed  since  olden 
times.  Indeed,  even  now  there  are  some  countries  according  to  the 
law  of  which  an  obligation  must  possess  a  monetary  value.  Even 
where  there  is  no  express  provision  to  the  same  effect, .  some  jurists 
argue  that  when  an  obligation  does  not  fulfil  the  said  condition  the 
parties  are  to-  be  considered  as  having  no  intention  that  it  should 
take  an  effect  under  private  law,  while  others  even  -go  so  far  as  to 
affirm  that  such  an  obligation  is  contrary  to  public  order  and  good 
morals  !  But  so  long  as  the  creditor  recognizes  the  subjective  value 
of  a  certain  prestation  as  being  beneficial  or  desirable  to  him,  there 
is  no  reason  why  the  creation  of  an  obligation  with  such  prestation 
for  itB  object  should  not  be  recognized  by  the  law,  though  it  is  a 
different  question  when  the  parties  have  no  intention  that  it  should 
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take  an  effect  under  private  law,  or  when  it  is  contrary  to  public 
order  or  good  morals.  When  we  say  that  it  is  sufficient  for  the 
object  of  an  obligation,  to  be  subjectively  beneficial,  we  mean  that 
the  benefit  need  not  necessarily  be  a  material  one,  but  it  will  suffice 
if  it  is  of  such  a  nature  that  it  gives  mental  satisfaction  or  pleasure 
to  the  creditor.  It  is  only  in  this  view  that  we  can  reasonably 
recognize  the  effect  of  a  contract  entered  into  for  the  benefit  of  a 
third  person  (as  in  the  case  of  certain  insurance  contracts,  for 
example),  for  in  such  a  case  though  the  act  of  the  debtor  may  be 
possessed  of  a  monetary  value  so  far  as  the  third  person 
(beneficiary)    is    concerned    it    usually    causes    no    benefit  except 

'   mental  satisfaction   to  the  creditor.      Hence  the 
Art  399 

provision :  "  Even  a  thing  which  cannot  be  valu- 
ed (estimated)  in  money  may  be  made  the  object  of  an  obligation  " 
(Art.  399). 

The  prestation  which  is  the  object  of  an 
Divisible  and  obligation  is  sometimes  divisible  and  sometimes 
obligations  indivisible.  A  prestation  is  divisible  when  it  can 
be  divided  into  several  prestations  of  an  identical 
nature,  and  the  sum  total  of  the  parts  into  which  it  is  divided  is 
equal  in  value  to  the  prestation  which  would  be  required  if  per- 
formance was  made  simultaneously.  A  prestation  is  said  to  be 
indivisible  when  such  is  not  the  case.  In  case  a  prestation  is 
divisible,  the  question  of  whether  the  value  of  the  several  part 
prestations  is  equal  to  that  of  the  one  full  prestation  is  one  which 
is,  after  all,  to  be  determined  by  the  subjective  judgment  of  the 
parties.  Though  the  parties  may  usually  follow  common  conceptions 
governing  transactions  in  general,  yet  they  may  enter  into  a  special 
agreement  differing  from  such  conceptions,  and  where  there  is  no 
such  stipulation  their  ideas  are  to  be  deemed  as  in  accord  with  those 
objective  notions. 

It  is  obvious  that  if  the  object  of  an  obligation  is  divisible,  the 
debtor  may  make  prestation  in  divisions,  but,  naturally,  such  a 
course  is  impermissible  if  it  is  indivisible.  The  classification  of 
obligations  into  divisible  and  indivisible   obligations  is  practically 
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useful  ill  determining  the  legal  relations  in  case  one  or  both  of  the 
parties  consist  of  two  or  more  persons. 

When  there  are  two  or  more  creditors,  it  is 
Legal  relations  a  case  of  co-ownership ;  and,  according  to  princi- 
mvolvediiia  pjgg  governing  co-ownership,  an  act  of  so  great 
obligation  importance  as  the  performance  of  the  obligation 
ought  to  be  received  conjointly  by  all  the  creditors  ; 
Art.  427  but  in  case  the  prestation  to  be  made  is  divisible,  it 
would  be  unnecessary,  and  even  inconvenient,  to 
the  creditors  as  well  as  to  the  debtor,  invariably  to  insist  on  the 
joint  receipt  of  the.  prestation.  Contrary  to  principles  governing 
co-ownership,  therefore,  the  law  provides  that  in  such  a  case  the 
debtor  may  make  prestation ,  to  the  several  creditors  in  portions 
corresponding  to»  their  respective  shares,  and  that  each  creditor  may 
demand  performance  of  his  own  share.  As  to  their  respective 
shares,  they  are  presumed  to  be  equal  unless  there  be  a  different 
expression  of  intention.  The  same  applies,  when  there  are  two  or 
more  debtors,  or  when  there  are  two  or  more  creditors  and  two  or 
more  debtors.  This  is  what  is  meant  by  the  provision  :  "  If  there 
are  two  or  more  creditors  or  two  or  more  debtbrSj  and  there  is  no 
different,  expression  of  intention,  each  creditor  or  each  debtor  shares 
the  right  or  bears  the  duty  in  equal  proportion  "  (Art.  427).  "  The 
rule  that  when  there  are  two  or  more  debtors  they'  are  to  be 
presumed  to  bear  the  obligation  in  equal  proportion  if  there  is  no 
different  expression  of  intention,  applies  even  when  a  Court  has 
ordered  two-  or  more  persons  to  pay  a  fixed  sum  of  money " 
{Supreme  Court,  5th  Oct.,  1905).  "  The  principle  laid  down  in 
Art.  427  of  the  Civil  Code  applies  also  where  a  person  who  has 
become  surety  for  the  several  debtors  takes  recourse  against  the 
latter  because  of  his  performance  of  the  obligation  "  {Ditto,  6th 
January,  1904).  "  When  two  or  more  mandators  demand  from  the 
mandatary  delivery  of  the  monies  which  he  has  received  in  connec- 
tion with  the  execution  of  the  business  entrusted  to  him,  the  respec- 
tive rights  of  the  several  mandators  are  to  be  deemed  to  be  equal 
unless  there  is  a  different  expression  of  intention  "  {Ditto,  26th 
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June,  1900).  "  In  case  several  sureties  have  severally  and  separa- 
tely assumed  the  obligation  jointly  with  the  principal  debtor,  each,' 
of  thein  is  bound  to  perform  the  whole  of  the  obligation  on  the 
demand  of  the  creditor ;  therefore  the  provision  of  the  Article  in 
guestion  does  not  apply  to  such  a  case  "  (Ditto,  20th  Dec,  1906). 
"  When  two  persons  have  assumed  a  joint  obligation  without  either 
of  them  deriving  any  benefit  from  the  act,  one  of  the  debtors  who 
has  performed  the  obligation  is  entitled  to  take  recourse  against  the 
other  for  half  the  sum  "  {Ditto,  5th  July/1906).  "  When  one  of 
the  joint  debtors  has  performed  the  obligation,  the  other  debtors, 
who  are  in  entirely  the  same  position  in  their  internal  relations, 
must  bear  shares  of  the  amount  which  one  of  them  is  unable  to  pay. 
on  recourse  by  reason  of  insolvency ;  and  it  is  a  matter  of  course 
that  such  shares  should  be  equal  unless  there  be  a  different  expres- 
sion of  intention  "  (Ditto,  22nd  May,  1906). 

When  the  prestation  which  is  the  object  of 
legal  relations  an  obligation  is  indivisible,  .it  cannot  of  course  be 

involved  in  an  m£Uje  jn  divisions  ;  but  seeing  that  it  would  entail 

indivisible  .,      . ,     .               .          .             ,.      .,     ,          , 

vv    «.-  considerable  inconvenience  m  practice  if  a  demand 

obligation  _                 _        * 

for  such  prestation  were  invariably  to  be  effected 
Art.  428        conjointly  by  all  the  creditors— as  should  be  done, 

theoretically  speaking; — the  law  provides  a  device 
for  their  convenience.  Thus,  when  there  are  two  or  more  creditors, 
each  creditor  may  demand  performance  on  behalf  of  all  the 
creditors,  while  the  debtor  may  make  performance  to  any  creditors, 
on  behalf  of  all  the  creditors  (Art.  428).  "  In  ease  it  has  been 
agreed  with  two  creditors  on  a  monetary  loan  that  a  bond  secured 
by  a  mortgage  shall  be  delivered  to  them,  each  of  the  two  creditors 
may,  according  to  the  rule  in  the  Civil  Code  governing  indivisible 
obligations,  demand  from  the  debtor  delivery  of  a  bond  secured  by 
a  mortgage  "  (Supreme  Court,  31st  Oct.,  1902).  "In  the  case  of 
a  sale  of  several  lots  of  land,  even  though  the  price  has  been 
collectively  fixed  by  the  parties,  that  cannot  be  regarded  as  an 
agreement  respecting  the  indivisibility  of  the  obligation  because  the 
subject-matter  is  divisible  "  (Ditto,  8th  February,  1901.)       ;  ;.     .  ■ 
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When  the  debtor  on  an  indivisible  obligation 
Effect  of  an      has  made  full  performance  to  one  of  the  creditors,' 
act  of  one       ^e  obligation  is  -completely  terminated,  though  it 
the  others       is  a  different  question  what  the  creditor  has  to  do 
with  regard  to  the  other  creditors  with  the  presta- 
tion which  he  has  received,  this  being  a  question  which  is  to  be 
determined  in  view  of  their  mutual  relations. 

But  even  though  one  of  the  creditors  on  an 
Art.  429 

indivisible  obligation  has  released  the  debtor  from 

his  share  of  the  obligation  or  effected-  a  novation  in  respect  to  the. 
same,  the  other  creditors  are  not  to  be  hindered  on  that  account 
from  demanding  full  performance  of  the  obligation  from  the  debtor 
because  the  subject-matter  is  indivisible.',  So  even  in  such  a  case 
the  other  creditors  may  demand  performance  of  the  whole  obliga- 
tion, but  the  benefit  which  would  have  been  allotted  to  the  said 
creditor  if  he  had  not  lost  his  right  must  be  ,-restored  to  the  debtor 
(Art.  429,  1).  With  the  exception  of  the  above,  no  act  of,  or  done 
vis-a-vis,  one  of  the  creditors  takes  effect,  as  against  the  other 
creditors  (Art.  429,  2). 

In  case  there  are  two  or  more  debtors  on  an 
Art  430 

indivisible  obligation,  the  same  principles  govern 

mutatis    mutandis,    as   well  as   the    provisions    relating   to  joint 

obligations — to  be  explained  later  with   the    exception  of  those  of 

Arts.  434-440  which  are  necessitated  by  the  joint  and  indivisible 

liability  of  the  debtors  on  a  joint  obligation.     Thus,  the  creditor 

may  demand  full  performance  from  any  of  the  debtors  on  behalf 

of  all  the  debtors,  while  each  debtor  may  make  full  performance  on 

behalf  of  all  the  debtors.     Even  when  the  creditor  has  released  one 

of  the  debtors  from  the  obligation  or  effected  a  novation  with  him, 

he   may   nevertheless  demand  full   performance    from   the  other 

debtors ;  but  the  benefit  represented  by  such  release  or  novation 

must  be  restored  to  the  said  debtor.     When  one  of  the  debtors  has 

performed  the  obligation,  or  has  otherwise  obtained  the  common 

discharge  at  his  own  cost,  he  has  a  right  to  take  recourse  against 
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the  other  debtors  for  the  amount  of  their  respective  shares  in  the 
obligation,  etc.,  etc. 

An  indivisible   obligation    is   sometimes  con- 
When  f n  m"     verted  into  a  divisible  obligation,  such  as  a  claim 
obligation  is     ^or  damages,    because   the  subject-matter  of  the 
converted  into    obligation  has  been  destroyed  by  a  cause  imputable 
a  divisible       to  the   debtors,   etc.      In  such   a   case  the  legal 
obligation       relations    are    determined    by  the  ordinary  rules 
Art  431        governing  divisible  obligations — that  is,  each  cre- 
ditor may  demand  performance  of  his  share  only, 
and  each  debtor  is  only  responsible  for  the  performance  of  his  share 
of  the  obligation  (Art.  431). 

Sub-section  2. 
Prestation  of  Things  {Mono  no  kyufu). 

We  have  already  seen  that  the  object  of  an 

Meaning  of  the  obligation  need  not  necessarily  be  the  prestation  of 

^expression       things,  but  there  are  a  large  number  of  obligations 

ofthi     s"      the  object  of  which  consists  in  the  prestation  of 

material  things.     Even  in  these  cases,  however, 

things  are  not  the  object,  but  the  object  of  the  prestation  which  is 

the  object  of  the  obligations,   though   they   are,   for  the  sake  of 

convenience,  usually  referred  to  as  "  the  things  forming  the  object," 

or    ''  the    subject-matter,"    (mokuteki-butsu)    of    the    obligations. 

Though  the  prestation  must  be  definite,  as  already  mentioned,  it 

is  not  necessary  that  the  subject-matter  itself  should  always  be  a 

specific  thing.     Even  when   an  obligation  has  for  its  object  the 

prestation  of  a  non-specific  thing,  the  prestation  may  be  regarded  as 

definitely  fixed  if  the  kind  (specie)  and  quality  are  definitely  fixed. 

When  the  prestation  (delivery)  of  a  specific 

Prestation  of    thing  is  the  object  of  an  obligation,  there  is  usually 

some  interval  between  the  time  of  formation  of 

the  obligation  and  the  time  of  delivery,  and  the  thing  must  usually 

undergo  some  change  during  the  interval ;  and  such  change  may 
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differ  in  extent  with  the  length  of  the  interval  in  question'  and  wittr 

the  degree  of  the  care  which  the  debtor  exercises  in  respect  to  the 

thing  while  in  his  custody.     In  what  state  and  condition,  then,  is 

the  debtor  bound  to  deliver  the  thing?    In  this' 
Art  400 

respect,  Art.  400  provides  that  when  the  object  of 

an  obligation  is  the  delivery  of  a  specific  thing,  the  debtor  must 

preserve  such  thing  with  the  care  of  a  good  manager ;  and  Art. 

483  that  the  debtor  must  deliver  the  thing  in  the 
Art.  483 

condition  in  which  it  is  actually  found  at  the  time; 

when  delivery  is  due.  Thus  the  question  of  whether  the  debtor  has^ 
performed  his  obligation  is  to  be  determind  by  a  consideration  of 
whether  he  has  delivered  the  thing  in  a  state  and  condition  in  which ' 
it  would  be  found  at  the  time  fixed  for  delivery  if  he  paid  the  atten- 
tion of  a  good  manager  in  respect  to  the  safe  keeping  thereof, 
irrespective  of  what  degree  of  care  he  has  actually  paid  or  at  what 
time  delivery  has  been  actually  effected.  "  When  a  person  is  bound 
to  pay  the  attention  of  a  good  manager  in  respect  to  the .  safekeeping 
of  a  specific  thing,  he  must  guard  it  against  destruction,  damage  or 
theft  with  that  degree  of  attention  which  an  ordinary  person  usually 
exercises  in  respect  to  the  safekeeping  of  his  own  goods  "  (Nagasaki  • 
Appeal  Court,  8th  April,  1907).  -  i 

When  the  object  of  an  obligation  consists  of 

-      cifie      the  delivery  of  a  non-specific  thing,  the  kind  and 

things  quality  of  such  thing   is  usually  indicated.  -  But 

what  is  to  be  done  if  the  kind  only  is  specified  and 

there  is  no  indication  of  the  quality?     In  such  a 

case  it  is  far  more  reasonable  to  hold  the  obligation  valid  according 

to  the  inferred  intention  of  the  parties  rather  than  to  treat  it  as  void 

as  being  an  obligation  the  object  of  which  is  not  definitely  fixed. 

When  the  intention  of  the  parties  can  be  clearly  inferred  from 

various  circumstances,  such  as  the  nature  of  the  juristic  act,  etc., 

such  intention  is  of  course  to  be  followed  :  if  the  intention  cannot  be 

so  inferred  the  parties  are  assumed  to  have  the  intention  that  the 

thing  is  to,  be  of  medium  quality,  and  the  debtor  is  required  to 

deliver  a  thing  which  is  of : medium  quality  of  the  kind  specified' 
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(Art.  401,  1).  "If  '  B6mbay  cotton  >'  is  made  the  subject-matter  of 
a  sale,  it  constitutes  a  case  of  the- subject-matter  of  an  obligation 
being  indicated  by- land  only ;  therefore  even  though  it  cannot.be 
determined  of  what  particular  class  of  Bombay  cotton  the  prestation 
is  to  consist,  it  cannot  be  said  on  that  account  that  there  is  no 
standard  ■  for-  legally  determining  the  amount  of  damage  caused  by 
the  non-performance  of  the  obligation"  {Supreme  Court,  21st  Dec, 
1906):  "Art.  401  of  the  Civil  Code  determines  what  quality  of 
thing  is  to  be  delivered  by  the  "debtor  when  a  thing  of  a  certain  kind 
is  made  the  subject-matter  of  an  obligation  but  not  definitely  fixed ; 
therefore  it  does  not  apply  where  the  parties  have  not  indicated  even 
the  kind  of  the  subject-matter  of  the  obligation "  (Ditto,  10th 
March,  1906). 

Even  when  the  object  of  an  obligation  consists 

soecific  thines    °^  ^e  P^^ioh  of  a  non-specific  thing,  the  thing 

become  specific  must  sooner  or  later  become  specific.     Of  course  it 

becomes  specific  when  it  is  actually  delivered.    But 

even  prior  to  delivery  the  nonspecific  thing  is 

legally  regarded  as  having  become  specific  then  and  there  (Art.  401, 

2):- 

1.  If  the  debtor  has  with  the  consent  of  the  creditor,  indicate 

ed  (designated)  the  subject-matter  of  the  prestation  from 
among  different  things  of  the  kind  specified  ; 

2.  If  the'  debtor  has  completed  all  acts  necessary  for  the 

prestation  of  the  thing — in  other  words,  if  the  debtor 
has  really  and  actually  tendered  performance  in  accord- 
ance with  the  tenor  and  substance  of  the  obligation,  so 
that  the  creditor  is  placed  in  a  position  to  be  able  to 
take  delivery  thereof,  irrespective  of  whether  he  has 
really  taken  delivery  or  otherwise. 
"  In  order  that  a  non-specific  thing  may  be  converted  into  a 
specific  one  it  is  necessary  for  the  debtor  either  to  complete  acts 
necessary  for  the  prestation  of  the  thing,  or  to  indicate  the  subject- 
matter  of  such  prestation  with  the  consent  of  the  creditor ;  therefore 
in  the  case  of  a  sale  effected  by  means  of  samples,. if  the  debtor  has 
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not  observed  any  ot  the  formalities  above-mentioned,  even  though 
the  goods  meet  with J  a  maritime  disaster  in  course  of  carriage  and 
get  damaged  or  lost,  such  loss  is  to  be  incurred,  not  by  the  seller, 
but  by  the  buyer  "  (Osaka  Appeal  Court,  24th  March,  1909). 

The  question  ;of  the' time  when  a  non-specific  thing  becomes  a 
specific  one  is  a  matter  of  great  importance,  inasmuch  as  the  change 
entails  upon  the  debtor  the  liability  of  safe-keeping  it  according  to" 
Art.  400  just  discussed,  and  upon  the  creditor  liability  for  loss  or 
damage  according  to  Art.  537 — in  other  words,  it  constitutes  the 
standard  by  which  to  determine  when  the  ownership  in  the  subject- 
matter  of  the  obligation  is  transferred  from  the  one  party  to  the 
other,  as  will  be  duly  explained  later. 

Sub-section   3. 
Prestation  of  Money  (Kinsen-Tcyufu). 


Of  obligations  the  object  of  which  consists  of 

monetary       ^e  prestation  of  things,  the  commonest  are  mone- 
obligations  , ..     ,.        .. .  „     „ 

tary  obligations  (kmsen  saiJcen) — that  is,  obligations 

the  object  of  which  consists  of  the  prestation  of  money.     The  kind 

of  "  money  "  (kinsen)  is  a  question  which  is  determined  either  by 

the  law  of  each  country  or  by  the  general  conceptions  prevailing  in 

business  circles.     In  civilized   countries    nowadays   the   classes   of 

currencies  and  their  exchange  rates  are  distinctly  fixed  by  the  law, 

and  they  are  valid  as  compulsory  and  current  legal  tender,  so  that 

the  creditor  is  not  permitted  to  refuse  to  accept  payment  made  by 

means  of  them.     Currency  of  this  kind  is  "  legal  currency  "  (hotei 

tsukwa).     Any  other  thing  which  serves  as  a  medium  of  trade  is 

not  "  currency  "  in  the  sense  of  the  law  but  an  ordinary  thing. 

Even  now,  however,  there  are  countries — like  China,  for  example — 

which  have  no  universal  and  definite  system  of  legal  currency  but 

act  on  the  principle  of  free  currency,  native  and  foreign  coins,  or 

instruments  of  credit  performable  to  bearer  which  enjoy  credit  in 

business  circles,  being  employed  as  mediums  of  trade,  and  their 

.exchange  rates  also  being  determined  by  the  valuation  obtaining  in 
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the  business  world  at  large.    The  principles  relat- 
.    Specific  and     jng  f.Q  obligations  the  object  of  which  consists  of 
monetarv        ^e   Prestati°n  °f  things  apply.]  a^SO,  >  to  monetary 
obligations      obligations.     When  the  prestation' of  a,  special  kind 
of  money  is  made  the  object  \  pf  k  an  obligation,  the 
obligation  is  one  having  for  its,ofojeqt;tbe  prestation 
of  a  specific  thing,  while  an  obligation  is  one  the,  object  of  which 
consists  of  the  prestation  of  a  non-specific  thing  if  the  amount  only 
is  fixed  and  no  stipulation  is  made  as  to  the  kind  of  money  to  be 
delivered,  for  monies  are  of  various  kinds  with  fixed  exchange  rates. 
When  the  kind  of  money  to  be  delivered  is  specially  fixed,  the 
debtor  is  of  course  bound  by  such  stipulation,  but  when  such,  is  not 
the  case  the  debtor  may  make  prestation  in  any  kind  of  currency 
which  he  choses  according  to  the  fixed  exchange  rates  (Art.  402,  1). 
Legal  currency  may  lose  its  validity  as  a  corn- 
when  legal      pUlSOry  and  current  legal  tender  as  the  result  of  a 
its  validitv  as    cnanSe  ^  *ae  monetary  system  of  the  given  coun- 
legal  tender     try,  and  the  question  arises  as  to  what  is  to  be  the 
effect  of  such  change  upon  an  obligation  the  object 
of  which   consists  of  the   prestation  of  a  certain 
specified  kind  of  currency  thereby  abolished  ?     Theoretically  speak-, 
ing,  such  an  obligation  ought  to  be  terminated  ipso  facto  because  its 
performance  has  become  impossible  ;  but  as, this  would  be  contrary 
to  the  intention  of  the  parties,  the  law  provides  that  the  debtor  must 
then  make  performance  in  another  kind  of  currency  (Art.  402,  2). 

The  above  applies  when  the  subject-matter  of 

When  foreign    an  obligation  is  Japanese  currency.    In  some  cases, 
currency  is  the  .  .  ,.       .        . 

subject-matter    nowever>  a  currency  circulating  in  a  foreign  coun- 

of .  n  obligation  *ry  is   employed   as  a  standard.      This  is  done 

sometimes  in  order  to  obtain,  prestation  in  such 

currency,  and  sometimes  merely  for  the  purpose  of 

designating  the  amount  of  the  obligation  in  terms  of  such  currency; 

Jn  the  former  case  any  difficulty  that  may  arise  can  be  solved  by 

the  application  of  the  foregoing  principles  relating  to  native  currency. 

In  the  latter  case,  where  it  is  not  the  intention  of  the  parties  that 
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performance  should  be  made  in  foreign  currency,  the  debtor  'may 
pay  in  Japanese  currency  at  the  rate  of  exchange  ruling  at  the  place 
and  day.  of  performance,  so  that  the -.creditor 'may 'be  enabled  to 
realize  the  same  advantage  as  if  the  obligation  was  paid  in  foreign 
currency  (Art.  403).  "  In  demanding  damages  the  creditor  may,  of 
course,  determine  the  amount  thereof  in  terms  of  some  foreign 
currency,  but  the  debtor  may  nevertheless  pay  in  any  "kind  of 
Japanese  currency  at  the  rate  of  exchange  ruling  at  the  place  of 
performance,  unless  there  be  a  contrary  agreement  between  the 
parties  ;  therefore  in  order  to  demand  a  prestation  of  foreign  currency 
as  the  direct  subject-matter  of  an  obligation,  it  is  necessary  that  a 
special  agreement  should  exist  between  the' parties  "  (Osaka  District 
Court,  14th  March,  1905). 

Sub-section  4. 
Prestation  of  Interest  (Bisohu-hyufu). 

"  Interest  ("  risohu  "  or  "  rishi  ")  is  an  in- 
Meaning  of      crease  0f  the  original  subject-matter  of  the  presta- 
" interest"      tion  which  forms  the  object  of  an  obligation.     The 
ownership  in  the  original  subject-matter  of  the 
prestation  vests  in  the  creditor,  but  as  the  debtor  is  enabled  to  use  it 
as  the.  result  of  an  obligatory  relation  existing  between  the  parties, 
and  so  hinders  the  creditor  from  benefitting  by  the  use  thereof,  an 
additional    prestation   is  made  by   way   of   compensation.       The 
original  subject-matter  of  the  prestation  is  called  the  "principal" 
("  gempon  '■')  in  respect  to  interest. 

Interest  being  an  increase  of  the  principal,  it 
Method  of       jg^  ag  a  ru^  0£  ^g  salne  nature  as  the  principal. 

interest  Interest  being  paid  as  compensation  for  the  use  of 
the  principal,  the  amount  of  interest  is  in  direct 
ratio  to  the  amount  of  the  principal'  and  to  the  period  of  time  during 
which  the  debtor  is  enabled  to  use  it,  such  ratio  being  usually,  and 
most  conveniently,  determined  by  a  percentage  on  the  principal 
which  is  called  the  "  rate  "  of  interest  ("  riritsu").    A  rate  of  interest 
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is  determined  sometimes  by 'the  agreement  of  the  parties  (conven- 
tional rate  of  interest :  "  yakujo-riritsu  ")  and  sometimes  by  pro- 
visions of  the  law  (legal  rate  of  interest:  "hotel* 
Art.  404 

riritsu  ").     The;  legal  rate  of  interest  varies  from 

one  class  of  obligation  to  another  and,  according  to  their  respective 
economic  conditions,  from  country  to  country.  In  Japan  5  %  per 
annum  is  fixed  as  the  legal  rate  for  obligations  under -the  Civil  Code 
(Art.  404),  and  &%  as  that  for  obligations  under  the  Commercial 
Code  (that  is,  obligations  arising  from  commercial  transactions) 
(Qommercial  Code,  Art.  276). 

In. ancient  times  the  levying  of  interest  was  denounced  as  a 
species  of  crime,  and  severe  laws  were  sometimes  passed  forbidding- 
persons  from  collecting  it ;  but  nowadays  it  is  regarded  as  a  natural 
economic  phenomenon,  the  restrictive  provisions  of  the  law  on  the 
subject  being  only  directed  against  the  unconscionable  practices  of 
grasping  usurers.  Such  in  Japan  is  the  Law  for  the  Bestriction  of 
Interest  (Bisoku  Seigen-Ho),  Government  Decree  No.  66  of  the 
year  1877,  which  is  still  in  force.  According  to  this  law  the 
maximum  rate  is  20  ?&  per  annum  for  sums  not  exceeding  Yen  100, 
15  °/o  for  sums  not  exceeding  Yen  1,000,  and  12  °/0  for  sums  exceed- 
ing Yen  1,000,  a ny  rate  in  excess  heing  declared  void  when  the 
matter  is  brought  to  the  notice  of  the  Court. 

In  the  case  of  obligations  between  traders,  whose  practise  it  is 
never  to  allow  money  on  hand  to  lie  idle,  they  always  bear  interest 
as  a  matter  of  course  ;  but  in  the  case  of  obligations  under  the  Civil 
Code  it  is  not  usual  for  them  to  do  so  :  they  bear  interest  only  in 
virtue  of  provisions  of  the  law  (interest  in  virtue  of  law :  horitsu-jo 
no  risoku)  or  of  an  expression  of  intention  of  the  parties  (interest  by 
virtue  of  a  juristic  act :  horitsu-koi-jo  no  risoku).  Interest  by  virtue 
of  law,  and  interest  by  virtue  of  a  juristic  act,  should  not  be  con- 
founded respectively  with  legal  interest  (that  is,  interest  calculated  at 
the  legal  rate)  and  conventional  interest  (that  is,  interest  calculated 
at  a  contractural  rate).  Interest  by  virtue  of  law  is  usually  calculat- 
ed at  the  legal  rate,  and  it  then  constitutes  legal  interest ;  but  there 
may  be  cases  where  it  is  calculated  at  a  contractual  rate,  in  which 
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case  it  is  conventional  interest.  Interest  by  vjrtue/Qf  a  juristic  act  is 
usually  calculated  according  to  -the-  rate  t  fixed;  by  .the  act,  in  which 
case  it  is  conventional  interest ;  but  there  are  also,  cases  where  the 
rate  is  not  fixed  by  the  parties,  nor  can  it  be  determined  by  custom, 
in  •vfchioh  case  it  must  unavoidably  be  calculated"  according  to  the 
legal  rate,, and  it  then  constitutes  legal  interest.  ,  "  When  it  is  stated 
in  a'  loan  bond  that  the  loan  shall  bear  interest  but  no  rate  is  spe- 
cified, interest  is  payable  at  the  legal  rate  \^>°/o)"  (Nagoya  Appeal 
Court,  29th  March;  1910).  "  When  a  loan  .bond  does  not  specify 
the  rate  of  interest  but  simply  contains  a  clause  that  interest. is  to  be 
'  as  regulated  by  the 'law  '  (seiki  no  tori),  it  has  to  be  construed  that 
interest  is  payable  at  the  maximum  rate  fixed. by  the  Law  for  the 
Bestriction  of  Interest  for  the  particular  sum,  and  not  at  the  legal 
rate  of  5  °/o  per  annum  "  (Tokyo  Appeal  Court,  15th  March,.  1910). 
"  It  is  a  commonly  recognized  usage  that  when  it  is  stated;  in  a 
contract  in  respect  to  interest  that  it  shall  be  '  regulated  by  law  ',  the- 
agreement  is  to  be  construed  in  the  sense  that  interest  is  to  be  paid 
at  a  rate  not  exceeding;  the  maximum  rate  fixed  by  the  Law  for  the 
Bestriction  of  Interest  for  the  particular  sum ;  therefore  the  creditor 
is  at  liberty  to  i  demand  interest  within  the  said  limit"  (Supreme 
Court,  2nd  March,  1897). ,  "  When  it  is  stipulated  in  a  loan  bond 
that '  the  obligation  shall  not  bear  interest  until  the  time  for  payment, 
but  in  the  event  of  payment  not  being  made  on  due  date  interest 
shall  be  payable  at  the  rate  of  15%  per  annum ',  it  is  proper  to  in- 
terpret the  agreement  as  meaning  that  no  interest  need  be  paid  if 
performance  be  made  on  time,  but  that  in  the  event  of  any  delay  in 
payment  interest  is  to  be  paid  at  the  specified  rate  as  from  the  time 
when  the  obligation  came  into  existence  "  (Tokyo  Appeal  Court,  15th 
March,  1909). 

Though  interest  originates   in  the  principal. 

Interest  on         ,       ., .  5  .  °  .,  u  a  a 

interest         when  it  has  come  into  existence  it  may  be  regarded 

as  constituting  an  independent  obligation,  which 

may  be  called   an  "interest  obligation"   (risoku 

saiken)  and  there  is  no  sound  reason  to  prevent  the  creditor  from 

demanding  interest  upon  such  interest — that  is,  compound  interest 
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(juri  or  fuku~ri).-  In  gome  countries  such"  interest  is  even  now 
tabooed  ;  but  in  deference  to  time-honoured  custom  the  Japanese  law 
not  merely  recognizes  that  such  interest  may  be  collected  by  virtue 
of  a  special  agreement,  but  further  provides  that  in  case  the  debtor 
has  failed  to  pay  interest  for  one  year  or  more,  if  he  still  neglects  to 
pay  the  same  notwithstanding  the  demand  of  the  creditor,  the  latter 
may  add  such  interest  to  the  principal  (Art.  405) — a  provision  ac- 
cording to  which  the  creditor  is  enabled  to  collect  compound  interest 
even  where  there  is  no  special  agreement  in  that  respect.  "  The 
parties  may,  however,  agree  that  interest  in  arrear  shall  be  added  to 
the  principal  as  a  matter  of  course  without  making  the  demand  spe- 
cified in  Art.  405  "  (Resolution  of  the  HosoJcwai).  "  Interest  which 
has  been  added  to  the  principal,  in  accordance  with  Art..  405,  with  a 
view  to  demanding  compound  interest,  is  converted  into  the  ..principal 
and  incorporated  in  the  principal  "  (Ditto).  "  Art.  405  simply  pro- 
vides that,  subject  to  a  certain  condition,  interest  may  be  turned  into 
the  principal  so  as  to  cause  it  to  bear  interest :  it  does  not  mean  that 
it  is  necessary  that  interest  should  be  added  to  the  original  principal  so 
as  to  constitute  a  single  principal  sum  "  (Ditto).  "  Interest  which  can 
added  to '  the  principal  in  accordance  with  Art.  405  is  confined  to 
interest  for  one  year,  or  more,  which  has  been  in  arrear  prior  to  the 
maturity  of  the  obligation  :  interest  falling  due  subsequent  to  the 
time  fixed  for  the  performance  of  the  obligation  cannot  be  included 
into  the  principal "  (Ditto). 

Accessory  According  to  old   legislative    precedents,    an 

nature  of  "  interest  obligation  "  was  regarded  as  accessory  to 
interest  the  principal  obligation,  and  when  the  principal 
obligation  was  terminated  the  claim  for  interest  was  also  to  be  termi- 
nated ;  but  though  interest  presupposes  the  existence  of  a  principal 
obligation  in  order  that  it  may  come  into  existence,  when  it  has  once 
come  into  existence  it  exists  independently  of  the  principal  and  con- 
tinues in  existence  even  after  the  termination  of  the  principal  obliga- 
tion. This,  however,  of  course  applies  to  interest  which  has  already 
become  payable.  No  interest  can  be  produced  when  there  is  no 
principal;  and  even   while  the   principal  continues  in  existence,  it 
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should  be  noted  that  on  the  arrival  of  the  time  appointed  for  its  pay- 
ment it  ceases  to  produce  interest,  though  what  is  called  '*  moratory 
interest  "  (chien-riboku)  may  be.  claimed  instead  by  way  of  damages,' 
as  we  shall  see  later  on.  •■  ' 

Subjection  5, 
Alternative  Prestation  (Sentaku-sai?nu). 

Meaning  and  When  the  debtor  on  an  obligation  is  bound  tq 

substance  of  make  one  from  among  two  or  more  prestations,  the 
an  "alternative  obligation  is  said  to  be  an  "alternative  obligation" 
obligation  (smtciku  saimu).  As  to  the  substance  of  an  alter- 
native obligation,  opinions  differ,  some  jurists  affirming  that  so  long 
as  the  choice  is  not  made  the  obligation  is  not  formed  ;  others  that 
though  the  obligation  comes  into  existence  simultaneously  with  the 
act  it  is  an  obligation  the  object  of  which  is  not  yet  definitely  fixed  ; 
while  others,  again,  hold  the  obligation  is  not  single,  but.  a  combina- 
tion of  several  obligations.  Of  those  who  hold  that  an  alternative 
obligation  is  really  a  combination  of  several  obligations,  some  affirm 
that  the  several  obligations  are  all  ordinary  ones,  and  when  a  certain 
prestation  is  chosen  and  made  they .  are  all  extinguished  ;  while 
others  think  that  they  are  all  obligations  subject  to  a  condition  pre- 
cedent— that  is,  each  of  them  is  subject  to  the  condition  "'  If 
another  prestation  be  not  made."  It  would  appear  that  the  last  is 
the  happiest  explanation  of  all.  So  an  alternative  obligation  must 
be  distinguished  not  only  from  an  obligation  of  which  the  subject- 
matter  is  indicated  by  kind  only,  or  which  has  for  its  object  the 
prestation  of  a  non-specific  thing,  but  also  from  an  "  optional  obli- 
gation "  {nin-i  saimu) — an  obligation  the  object  of  which  consists  of 
a  certain  prestation,  but  the  debtor  on  which  is  at  liberty  to  extricate 
himself  from  the  obligation  by  making  another  prestation  instead; 
An  optional  obligation  is,  thus,  a  single  obligation  subject  only  to  a 
special  stipulation  in  regard  to  substitute  performance. 

^_     .       ....  .  The  question  of  in  whom  the  right  of  choice 

Who  is  entitled  ^  ...... 

to  make  choice   vests  "*  *^e  case  °*  an  alternative  obligation  is  one 
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which  rriay  be  determined  in  any  way  by  an  ex- 
Art  406 

pression  of  intention  of  the  parties  :  either  one  of 

the  parties  or  a  third  person  may' be  authorized  to  make  the  choice. 
In  case,  however,  there  is  no  special  stipulation  in  this  respect,  in 
view  of  the  fact  that  the  object  of  an  obligation  is  to  demand  an  act 
from  the  debtor  and  also  of  the  intention  of  the  parties  in  a  majority 
of  cases,  the  right  of  choice  is  legally  deemed  to  belong  to  the  debtor 
(Art.  406).  "  Even  in  the  case  of  an  alternative  obligation,  the 
parties  are  not  prevented  from  entering  into  a  special  agreement  so 
as  to  vest  the  right  of  choice  in  the  creditor  db  initio  "  {Supreme 
Court,  10th  December,  1908).  In  reference  also  vide  one  of  the 
judgments  quoted  in  connection  with  Art.  196,  2. 
But  in  case  the  person  entitled  to  chose  cannot,  or 
Art.  409,  2  ^oes  no^  chose,  ft  js  advisable  that  another  proper 
person  should  be  enabled  to  exercise  it  rather  than  that  the  obliga- 
tion should  be  rendered  null  and  void  on  that  account.  Hence  the 
provisions  :  ,  "  When  the  obligation  becomes  due,  if  the  party  who 
has  the  right  of  choice  does  not  chose  within  a  fixed  period  of  time 
notwithstanding  the  demand  of  the  other  party  to  that  effect,  the 
right  of  choice  vests  in  the  other  party  "  (Art.  408) ;  and  "  in  case 
the  right  of  choice  belongs  to  a  third  person,  if  such  third  person 
cannot,  or  does  not  wish  to,  chose,  the  right  of  choice  vests  in  the 
debtor  (Art.  409,  2). 

Choice  is  of  course  to  be  made  by  an  expres- 
sion of  intention  of  the  party  entitled  to  chose,  and 
Art.  407  suck  expression  of  intention  is  to  be  made  vis-a-vis 
the  party  who  is  most  interested  in  the  matter — that  is,  when  one 
of  the  parties  is  entitled  to  choose,  to  the  other  party  (Art.  407, 1) : 
such  expression  of  intention  can  only  be  annulled  with  the  consent 
of  the  other  party  (Art.  407,  2),  or  when  a  third  person  is  entitled 
to  choose,  either  to  the  creditor  or  to  the  debtor  (Art.  409,  1). 

The  effect  of  the  choice  is,  as  a  rule,  retroactive 
as  from  the  time  when  the  obligation  was  formed 
Art.  411         m  g0  far  as  tbe  rights  of  third  persons  are  not  in- 
jured (Art,  411).     In  case,  for  example,  it  has  been  agreed,  that 
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either  a  certain  piece  of  land  or  a  certain  sum  of  money  be  given, 
if  the  party  entitled   to  chose  choses  the  land,  the  ownership  in 
the  land  vests  in  the  creditor,  not  from  the  time  when  the  choice 
has  been  made,  but  from  the  time  when  the  contract  was  formed  ; 
but  if  the  debtor  has  in  the  meantime  created  a  superficies,  em- 
phyteusis, etc,  over  the  land    for  the  benefit  of  a  third  person,  it  is 
not  in  the  power  of  the  creditor  to  ignore  such  right  (but  if  the  alter- 
native obligation  has  been  previously  registered,  the  choice  is  of  course 
valid  even  against  a  third  person  who  has  acquired  a  right  over  the 
land   during  the  interval  between  the  registration  and  the  choice). 
It  is  true  that  if  an  alternative   obligation  is  to  be  considered  as  a 
combination  of  several  conditional  obligations,  there  is  no  reason  why 
the  choice  should  have  a  retroactive  effect ;  but  the  rule  relating  to 
the  non-retroactive  effect   of  the  fulfilment  of  a  condition  is  not  a 
compulsory  one,  for  it  may  be  modified  by  the  intention  of  the  parties, 
and  in  the  case  of  an  alternative  obligation  it  must  usually  be  the 
intention  of  the  parties  that  the  choice  should  be  retroactively  effec- 
tive ;  it  is  therefore  not   absolutety  necessary  that  the  said  rule 
relating  to  conditions  should  be  followed. 
T      1     lations  Among  the  prestations  involved  in  an  alter- 

involved  when    native    obligation,  there   may    be    one   or    more 
one  of  the       which  is   (are)  impossible    from    the    beginning, 
prestations      or    h^    (have)    become    so    subsequently ;    and 
18     ™  such  impossibility  may  be  due  to  natural    cala- 

Art.  410  mity  or  a  human  act ;  and  when  it  is  due  to 
a  human  act  its  legal  effect  ought  to  vary  according  to  who  the 
author  is.  The  Japanese  law,  however,  sweepingly  provides  that 
in  such  a  case  the  obligation  exists  in  respect  to  the  remaining 
prestations,  except  when  the  particular  prestation  has  become  im- 
possible by  reason  of  a  cause  imputable  to  the  person  entitled  to 
chose  (Art.  410).  If,  even  in  the  latter  case,  the  obligation  were  to 
exist  in  respect  to  the  remaining  prestations,  it  might  have  the  result 
■of  conferring  the  right  of  choice 'upon  the  party  who  really  is  not  en- 
titled to  the  same,  for  in  the  case,  for  example,  of  an  obligation,  by 
virtue  of  which,  the  creditor  might  have  either  a  horse  or  a  cow  at  his 
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option,  the  debtor  who  has  no  right  of  choice  might  kill  either  of  the 
animals  with  impunity  and  deprive  the  creditor  of  his  right  of  choice. 
In  such  a  case,  therefore,  if  the  debtor  is  entitled  to  chose  he  may 
relieve  himself  of  the  obligation  by  chosing  the  prestation  which 
has  become  impossible,  while  if  the  creditor  is-  entitled  to  chose  he 
may  chose  the  prestation  which  has  become  impossible  and  obtain 
compensation  for  damages  accordingly. 

Section  4. 

Effect  of  an  Obligation  (Saiken  no  koryoku). 

Sub-section  1. 

Performance  of  an  Obligation  (Saimu  no  riko). 

The  "  performance  "  or  "payment  "  {riko  or 
Performance     bensai)  of  an  obligation  denotes  .to  make  and  com- 
"  plete  the    prestation  which   is   the   object  of  an 

obligation.  In  view  of  the  fact  that  it  is  one  of  the  causes  by  which 
an  obligation  is  terminated,  the  rules  governing  performance  are  ex- 
plained by  some  jurists  under  the  head  of  "  termination  of  an  obli- 
gation ",  but  for  the  sake  of  convenience  we  will  discuss  it  as  trie 
principal  effect  of  an  obligation. 

I.     Persons  involved  in  performance. 

The  party  who   makes    performance  is,    of 
performance     course>  tne  debtor,  as  a  rule  ;  but  it  may  be  asked 

whether  a  third  person  may  also  perform  in  place 
Art  474 

of  the  debtor.     No  difference  being  made  to  the 

value  of  the  prestation  which  is  the  object  of  an  obligation  whether 

performance  is  made  by  the  debtor  or  a  third  person,  the  creditor 

must,  as  a  rule,  accept  performance  even  from  a  third  person; 

but  there   are   cases   where  the  nature  of  an  obligation  does  not 

adroit  of  such  a  course — as  when  it  is  necessary  that   the  party 

performing  should  be  possessed  of  certain  technical  or  intellectual 

ability,   and  there  are  also  other  cases  where,  though  the  nature1 
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of  an  obligation  itself  admits  of  performance  by  a  third  person  in 
place  of  the  debtor,  such  performance  is  forbidden  ab  initio  by  a 
special  agreement  of  the  parties  ;  in  any  of  these  Cases,  performance 
by  a  third  person  is  exceptionally  impermissible  (Art,  474,  1).  Even 
in  ordinary  cases,  although  performance  by  a  third  person  causes 
no  economic  disadvantage  to'  the  debtor  it  may  yet  cause  mora  or 
less  mental  pain  to  him  (by  hurting  his  pride  or  vanity,  etc.).  Hence 
the  provision :  "  A  person  who  is  not  interested  (in  the  obligation) 
may  not  perform  against  the  will  of  the  debtor  (Art.  474,  2).  It 
follows,  as  a  natural  corollary,  that  a  person  interested  in  the  obliga- 
tion— such  as  a  joint  debtor,  a  surety,  a  third  person  who  has 
furnished  his  property  as  security,  the  sub-acquirer  of  the  property 
forming  security  for  the  obligation,  etc. — may  perform  in  place  of 
the  debtor  even  against  the  will  of  the  latter. 

The  party  who  receives  performance  is  usually 
Who  receives  t^e  creaitor,  but  it  sometimes  happens  that  even 
p  ...  performance  made  to  a   person   other  than    the 

creditor  is   valid.     Thus,   (1)  When   performance  is  made  to  the 
quasi-possessor  of  the  obligation — that  is,  a  person  who  exercises  the 
obligation  with  an  intention  of  doing  so  on  his  own 
'  "    "  account,  as  when  a  person  possessed  of  no  right  of 

succession  exercises  the  rights  of  the  heir  by  mistake — such  per- 
formance is  perfectly  valid  if  the  party  performing  has  noted,  in 
good  faith  (Art.  478).  "  If  '  A  '  has  pretended  to  be  '  B  '  and  de- 
frauded another  person  (the  sender)  of  a  telegram  delivery  form 
directing  '  B  '  to  receive  a  certain  sum"  from  a  certain  bank,  '  B  '  is 
really  entitled  to  an  obligation  in  virtue  of  which  he  may  receive  the 
specified  sum  ;  but  if  '  A '  holds  actual  possession  of  the  delivery 
form  which  testifies  to  the  right  in  question,  and  exercises  the  obliga- 
tion with  an  intention  of  doing  so  on  his  own  account,  he  is  the 
'  quasi-possessor  of  the  obligation  '  within  the  meaning  of  Art.  478 
Of  the  Civil  Code"  (Supreme  Court,  30th  Nov.,  1908).  "  It  is  a 
common  practice  that  if  a  person  brings  a  telegram  delivery  form  to 
a  bank  and  demands  payment  of  the  telegraphic  remittance,  the 
bank  compares  the  form  with  the  telegraphic  advice  received  from 
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the  other  bank  with  which  it  is  in  dealings-  and  immediately  pays, 
deeming  the  bearer  to  be  the  genuine  creditor ;  therefore,  except 
under  special  circumstances,  even  though  '  A '  presented  himself  pre- 
tending to  be  '  B  ',  or  the  receipt  for  the  telegraphic  remittance  was 
forged,  the  payment  by  the  bank  cannot  be  considered  merely  on 
that  account  not  to  be  payment  made  in  good  faith  "  (Ditto).  "  In 
order  that  payment  made  to  a  quasi-possessor,  of  an  obligation  may 
be  valid,  it  is  not  necessary  that  the  party  performing  should  have 
been  faultless  ;  therefore  in  determining  the  effect  of  such  payment  it 
is  not  necessary  to  determine  whether  he  has  been  faulty  or  faultless  " 
(Ditto,  7th  June,  1905).  (2)  Even  in  case  performance  is  made  to 
'  a  Person  other  than  the  quasi-possessor  of  the  obli- 
gation and  who  is  not  entitled  to  receive  it,  such 
performance  is  only  valid  to  the  extent  to  which  the  creditor  is 
thereby  enriched  (Art.  479),  as  when  the  creditor  has  received  the 
whole  or  a  part  of  the  sum  which  the,  quasi-possessor  has  received 
from  the  debtor  by  way  of  performance,  and  the  creditor  may  de- 
mand further  payment  of  the  balance  from  the  debtor,  it  being  a 
matter  of  course  that  when  the  latter  has  paid  the  balance  he  may 
take  recourse  against  the  party  to  whom  he  previously  made  full 
performance. 

With  the  exception  oA  the  above  cases,  per- 
formance made  to  a  person  who  is  not  duly 
authorized  to  receive  the  same  is  invalid ;  but  the  bearer  of  a  receipt 
is  deemed  to  have  authority  to  receive,  and  payment  made  to  him  is 
valid  except  (1)  when  the  person  performing  has  acted  in  bad  faith, 
and  (2)  when  he  has  been  in  fault  even  though  he  has  acted  in  good 
faith  (Art.  480).  "  A  deposit  pass-book  issued  by  a  bank  resembles 
a  receipt  in  its  effect,  but  it  is  really  an  instrument  delivered  by  the 
party  performing  (that  is,  the  bank)  to  the  creditor  (that  is,  the  de- 
positor) ;  it  cannot  therefore  be  regarded  as  a  receipt  within  the 
meaning  of  Art.  480  of  the  Civil  Code,  and,  as  a'  consequence,  payr 
ment  made  in  exchange  for  such  pass-book  cannot  be  invariably 
i^garded  as  valid  payment  in  accordance  with  the  said  Article" 
(Tokyo  Appeal  Court,  29th  Jan.,  1908). .    "  Though  Art.  480  of  the 
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Civil  Code  provides  that  the'  bearer  -  of  a,  receipt  is  deemed  to  be  au- 
thorized to  receive  performance,  this  applies  tojthe  hearer  of  a  genuine 
receipt  and , does  not  apply  to  that; of  a  forged  one  ;>  therefore,  in  case 
payment  has  been  made  to  a  person  who  has  stolen  a  bank  pass- 
book and  affixed,  in   the  column  for  the  seal  of  the:payee,  a  seal 
differing  from  that  of  which  an  impression  has  already  been  presented 
to  the  bank,  such  payment  is  one  which  has  been  made  to  the  bearer 
of  a  forged  receipt  and  is  therefore  void  ;  in  such  a  case  the  bank  is 
bound  to  pay  again  to  the  person  entitled  "  (Ditto,  18th  Oct.,  1907). 
On  the  other  hand,  payment  lnade  even  to  the 
creditor  is  sometimes  void.     Such  is  the  case  when 
the  obligation  in  question  is  under  attachment  for  the  enforcement 
of  another  obligation.     This  is  embodied  in  the  provision  :     "  When 
a  garnishee  (dai-san  saimusha),  who  has  been  ordered  by  a  Court  to 
refrain  from  making  payment,  has  paid  to  his  own  creditor,  the 
attaching  creditor  may,  in  so  far  as  he  has  sustained  damage  in  con- 
Sequence,  demand  fresh  payment  from  the  garnishee  (Art.  481,  1) 

but  the  garnishee  who  has    made   payment  ac- 
Art.481,2     ■        .     ,  ,  ,  •    ,    ,. 

cordingly    may  take    recourse    against    his    own 

creditor."    (In  reference  see  Code  of  Civil  Procedure,  Art.  598). 
II.     Time  for  performance  (Biko  no  jiki). 

The  performance   of  an   obligation   must  be 
Time  for        made   at  the  time  when  it  ought  be  made,  other- 
^  wise  the  debtor  is    placed  "  in  piara  "   {vide  the 

following  sub-section  but  one).  The  question  of  what  is  the  proper 
time  for  performance  is  one  which  must  be  answered  variously  ac- 
cording to  the  tenor  of  each  particular  obligation.  Some  obligations 
are  nsbiect  to  a  time-limit,  while  others  are  not.  A 
time-limit  is  legally  deemed  to,  be  fixed  for  the 
benefit  of  the  debtor  (Art.  136,  1),  so  that  the  debtor  .need  not  per- 
form until  the  arrival  of  such  time-limit ;  but  it  is  hardly  necessary 
to  add  that  the  debtor  may  waive  the  benefit  of  time  and  perform 
earlier  than  the  appointed  time — that  is,  in  so  far  as  no  prejudice  is 
done  to  the  creditor  by  such  a  course ,  (Art.  136,  2).    Thus,  the 
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debtor  on  an  interest-bearing  monetary  loan,  etc.  may  not  return  the 

money,  eta  before  the  appointed  time  except  with  the  consent  of  the 

creditor.     Though  performance  should    be  made 

""  '    *■  immediately  upon  the  arrival  of  the  time-limit,  the 

time-limit  is  sometimes  fixed — as  when  it  is  agreed  that  a  sum  shall 
be  paid  on  such  and  such  a  date  or  so  many  years  after  date ;  while 
it  is  sometimes  indefinite — as  when  it  is  agreed  that  payment  shall 
be  made  upon  the  death  of  a  certain  person,  etc.  In  the  former  case 
the  debtor  is  "  in  mora  "  forthwith  if  he  does  not  perform  at  the 
appointed  time  (Art.  412,  1).  Dies  interjpellat pro  homine.  In  the 
latter  case,  however,  the  time-limit  may  arrive  without  the  debtor 
knowing  of  the  fact,  and  it  would  bear  hardly  upon  him  were  he 
nevertheless  deemed  to  be  in  mora.  In  such  a  case,  therefore,  the 
law  provides  that  the  debtor  is  in  mora  from  the  time  'when  he  knew 
of  the  arrival  of  the  time-limit  (Art.  412,  2).  And  in  order  to 
enable  the  debtor  to  know  the  arrival  of  the  time-limit,  it  is  usual  for 
the  creditor  to  give  a  notice  of  demand.  In  the  case  of  an  obligation 
for  the  performance  of  which  no  time-limit  is  fixed,  it  might  appear 
as  if  the  debtor  was  bound  to  perform  as  soon  as  the  obligations 
came  into  being.  But  in  such  a  case,  too,  the  law  conforms  to 
common  (usual)  notions,  and  instead  of  placing  the  debtor  in  mora 
if  he  fails  to  perform  immediately  upon  the  formation  of  the  obliga- 
tion, it  rules  that  the  debtor  is  in.  mora  if  he  fails  to  perform  not- 
withstanding that  performance  has  been  demanded  from  him  by  the 
creditor  (Art.  412,  3). 

We  have  already   seen   that  a  time-limit  is 
legally  presumed  to  be  fixed  for  the  benefit  of  the 

Art.  137  debtor,  and  that  it  may  as  a  rule  be  waived  •  but 
the  debtor  has  no  right  to  claim  the  benefit  of  time  (1)  if  he  is  ad- 
judged bankrupt,  (2)  if  he  has  destroyed  or  decreased  the  security,  or 
(3)  if  he  has  failed  to  furnish  security  notwithstanding  his  being  con- 
tractually bound  to  do  so  (Art.  137).  In  any  of  these  cases  the 
debtor  forfeits  the  benefit  of  time  ipso  facto,  and  without  any  act 
being  done  by  the  creditor.  "In  case  a  person  who  has  assumed 
an  obligation  subject  to  a  time-limit   has  agreed  to  furnish  security 
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not  later  than  a  certain  time,  if  he  has  allowed  the  time  to  elapse 
without  furnishing  such  security,  he  forfeits  the  benefit  of  the  tirae- 
limit  to  which  the  (main)  obligation  is  subject,  and  is  bound  tq 
perform  the  said  obligation  forthwith  "  {Supreme  Court,  2nd  April, 
1901).  "  An  agreement  by  which  it  is  stipulated  that  the  debtor 
will  have  no  objection  even  though  the  whole  balance  be  demanded 
from  him  all  at  once  in  the  event  of  his  failing  to  pay  even  a  single 
instalment  in  time,  is  to  be  interpreted  in  the  sense  that  in  the  event 
of  his  failing  to  pay  a  monthly  instalment  the  debtor  is  not  neces- 
sarily to  forfeit  the  benefit  of  time  in  respect  to  the  balance,  but  that 
it  is  left  to  the  discretion  of  the  creditor  whether  the  debtor  shall 
or  shall  not  forfeit  the  benefit— in  other  words,  so  long  as  the 
creditor  does  not  cancel  the  agreement  on  the  ground  of  delay  in 
payment  of  a  monthly  instalment  and  exercise  his  right  to  demand 
the  whole  balance,  the  agreement  of  payment  in  monthly  instal- 
ments is  to  continue  in  existence  "  {Tokyo  Appeal  Court,  28th  June, 
1910). 

III.     Place  of  performance  {Rika  no  basho). 

Where  an  obligation  is  to  be  performed  is  a 

Place  of        question  which  is  determined  usually  by  an  expres- 

'J         *      sion  of  intention— that  is,  an  agreement — of  the 

Art  484        parties ;  but  it  will  be  asked  where  performance  is 

to  be  made  if  the  place  of  performance  is  fixed 

neither  by  agreement  nor  by  express  provision  of  the  law.     In  this 

connection,  obligations  are  divided  into  those  to  deliver  specific  things 

"Creditor       an^  ^ose  *Qe  object  of  which  is  not  to  deliver 

principle  "       specific  things.     In  the  former  cases  all  agree  that 

and  "  debtor     performance  is  to  be  made  at  the  place  where  the 

principle         thing  to  be  delivered  was  at  the  time  when  the 

obligation  came  into  existence  (first  part  of  Art. 

484)  ;  but  in  the  latter  cases  opinions  differ,  some 

jurists  affirming   that  the  convenience  of  the  creditor  should  be 

consulted  rather  than  that  of  the  debtor  (  "  creditor  principle  "  ) 
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while  others  hold  that  more'  regard  should  be  paid  to  the  con- 
venience of  the  debtor.  '  Formerly  the  "  debtor  principle  "  was  in 
general  vogue,  but  nowadays  the  laws  of  most  countries  act  upon 
the  "  creditor  principle"  and  prbvide  that  performance  is,  as  a  rule, 
to  be  made  at  the  creditor's  EtetuaF domicile  (latter  part  of  Art.  484). 
"An  obligation  of  which  the  object  is  the!  prestation  of  a  non-specific 
thing  is,  unless  there  be  a  special  agreement  -to  the  contrary,  to  be 
performed' at  the  creditor's  actual  domicile^  and  an  action  for 
demanding  such  performance  may  be  brought  in  the  Court  having 
jurisdiction  over  the  place  of  the  performance"  (Tokyo '■  Appeal 
Court).  "  If  there  is  ho  special  expression  of  intention  in  respect  to 
the  place  where  performance  is'to~be  made,  an  obligation,  except  its 
.object  is  the  prestation  of  a  specific  thing,  is  to  be  performed  at  the 
creditor's  actual  domicile,  irrespective  of  whether  a  change  has  taken 
place  in  the  domicile  of  the  creditor  in  consequence  of  the  obligation 
having  been  transferred  in  the  meantime"  (Tokyo  THsb:iet  Court, 
4th  Nov.,  1908).  "  The  place  where  a  monetary  obligation'  of 
which  the  place  of  performance  is  not  fixed  by  the  parties  is  not  the 
place  of  the  creditor's  domicile  at  the  time  when  the  contract  was 
entered  into,  but  the  place  of  his  actual  domicile,  that  is,  of  his 
domicile  at  the  time  when  payment  ;is  due  "  (Ditto,  23rd  January, 
1905).  It  should,  however,  be  noted  that  as  a  matter  of  practice 
there  are  not  many  cases  to  which  the  "  creditor  principle  "  above 
mentioned  is  applicable,  because  in  the  first  instance,  the. place  of 
performance  is,  in  most  cases,  fixed  by  the  parties,  and  in  the 
second  if  there  is  any  local  custom  governing  the  matter  such  custorii 
is  to  be  followed.  There  are  also  obligations  the  very  nature  6f 
which  does  not  admit  of  the  "  creditor  principle  "  being  followed 
(such  being  the  case  with  obligations  performable  to  bearer,  for 
instance).  Moreover,  there  must  be  many  cases  where  various 
reasons  induce  the  creditor  himself  to  waive  the  benefit  of  the 
■provision  in  question,  and  to  go  and  seek  performance  at  the  place  of 
the  debtor's  domicile. 
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IV.     Method  of  performance  (Riled  no  hoho). 

' '.    '  .j 

Performance    is    usually    completed    by  the; 
Method  of       debtor  tendering  the  act — that  is,  prestation  which 

is  the  object  of  the  obligation  and  the  creditor  ac- 

Tender  of       cepting  the  same.     Thus  what  is  to  be  done   by 

performance     ^he  debtor  in  respect  to  performance  is  to  tender, 

Art.  493        while    what    is    to    be   done  by  the   creditor  is 

to  accept,  the  prestation.  3?or  a  valid  tender  of 
performance,  however,  it  is  necessary  that  the  debtor  should  actually 
complete  all  that  he  is  bound  to  do  in  view  of  the  tenor  and  substance 
of  the  obligation :  it  is  not  sufficient  merely  to  notify  the ,  creditor 
that  preparations  for  performance  have  been  completed — in  other 
words— verbal  tender  is  not  a  good  tender ;  but  if  the  creditor  has 
refused  to  accept  the  prestation  beforehand,  or  if  an  act  on  the  part 
of  the  creditor  is  necessary  for  the  performance  of  the  obligation  (as 
when  it  is  agreed  that  the  creditor  shall  come  to  the  place  of  the 
debtor  in  order  to  receive  performance),  verbal  tender  will  suffice — 
that  is,  it  is  sufficient  for  the  debtor  to  notify  the  creditor  that 
preparations  for  performance  have  been  completed  and  call  upon 
him  to  receive  the  same  (Art.  493).  "  Even  when  the  creditor  has 
refused  to  receive  performance  in  advance,  the  party  performing 
cannot  relieve  himself  from  his  obligation  unless  he  has  first  made  a 
lawful  tender  and  had  the  receipt  of  the  performance  refused  by  the 
creditor  "  (Supreme  Court,  20th  May,  19.07).  "  In  case  the  parties 
have  agreed  that  payment  be  made  by  sending  a  postal  money 
order,  if  the  debtor  has  actually  sent  a  money  order  and  the  creditor 
received  the  same,  the  debtor  is  to  be  considered  as  having  duly 
tendered  performance  "  (Ditto,  13th  Feb.,  1906).  "  If.  the  debtor 
has  carried  the  thing  agreed  upon  to  the  place  of  performance  in 
order  to  effect  performance  in  accordance  with  the  intent  and  purpose 
of  the  obligation,  but  has  been  unable  to  make  performance  in 
consequence  of  an  act  (or  omission)  of  the  creditor,  the  debtor  has 
actually  adopted  measures  necessary  for  performance ;  therefore  it  is 
proper  that  he  should  be  regarded  as  having  duly  tendered  per* 
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formance"  {Supreme  Court,  11th  March,  1905)*  "to  carry  or 
transport  ready  money  in  regard  to  a  transaction  involving  a  large 
sum  entails  considerable  inconvenience  and  risk ;  so  if  arrange- 
ments have  been  made  to  produce  ready  money  immediately 
if  need  be  (though  not  actually  produced  in  order  to  minimize  the 
handling  of  ready  money  as  far  as  possible)  and  the  other  party  has 
been  called  upon  to  receive  the  same,  it  is  agreeable  to  the  course  of 
actual  practice  in  business  transactions  to  deem  it  as  a  tender  of 
ready  money  "  (Tokyd  Appeal  Court,  22nd  Oct.,  1910). 

If  the  debtor  has  lawfully  tendered   perfor- 
Effeci;  of  tender  mance  h@  jg  relieved  from  all  responsibilities  for 
Art.  492        delay  in  payment — that  is,  he  is,  as  from  the  time 
of  the  tender,  freed  from  all  responsibilities  arising 
out  of  not  performing  in  time  (Art.  492) ;  while  as 
from  the  same  time  the  creditor  himself  is  in  mora  if  he  does  not  or 
cannot  receive  the  performance  duly  tendered  (Art.  413).     Thus,  if 
the  debtor   has   duly  tendered  performance   without  the  creditor 
receiving  the  same,  all  the  risks  involved  in  the  goods  forming  the 
subject-matter  of  the  obligation  (supposing  that  it  is  an  obligation  to 
deliver  goods)  devolve  upon  the  creditor,  or  the  debtor  need  not  pay 
interest  for  arrears  as  from  the  time  of  the  tender  (supposing  that 
the  obligation  is  a  monetary  one),  and  so  on.     But  that  is  not  all. 
The  creditor  being  then  the  negligent  party,  he  must  pay  compensa- 
tion for  damages  caused  to  the  debtor  by  his  failure  to  receive  the 
performance  duly  tendered. 

A  mere  tender  of  performance,  however,  does 

Deposit  of  the    not  of  course  relieve  the  debtor  from  his  obligation 

subject-matter  — jn  ^en  words — does  not  bring  about  the  termi- 

Art  494        nation  of  the  obligation,  because  that  would  be 

unfair  to  the  creditor,     "  A  tender  of  performance 

has  simply  the  effect  of  freeing  the  debtor  from  all  responsibilities 

arising  from  non-performance  as  from  the  time  of  the  tender :  it  does 

not  free  the  debtor  from  the  obligation  itself  "  (Tokyo  Appeal  Court, 

29th  Oct.,  1908).     "  In  the  case  of  a  loan  for  consumption,  the 

debtor  is,  as  from  the  time  of  the  tender,  relieved  from  the  liability 
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to  pay  interest  for  arrear  ;  but  be  is  not  relieved  from  tbe  principal 

obligation  by  a  mere  tender  "  (Supreme  Court,  25th  Deo.,  1905), 

Tbe  law  therefore  provides  a  device  by  means  of  which  the  debtor 

may  terminate  his  obligation,  even  though  the  creditor  does  not 

receive  performancs — namely,  a  system  of  depositing.     (1)  If  the 

creditor  refuses  to,  or  cannot,  receive  performance,  or  (2)  if  the  person 

performing  cannot,  without  any  fault  on  his  part,  ascertain  who  the 

creditor  is   (as  when  the   creditor  is   dead,   and   the   question  of 

succession  is  in  a  state  of  suspense),  the  debtor  may  free  himself  from 

the  obligation  by  depositing,  for  the  benefit  of  the  creditor,  the  thing 

which  is  the  subject-matter  of  performance  (Art.  494).     And  (1) 

when  the  thing  is  not  suitable  for  deposit,  (2)  if  it 

is  in  danger  of  being  destroyed  or  damaged,  or  (3) 

if  its  custody  or  preservation  would  involve  disproportionate  expense, 

the  creditor  may,  with  the  permission  of  the  Court,  sell  it  at  public 

auction  and  deposit  the  proceeds  to  the  same  end  (Art.  497).     In 

either  of  these  cases  the  depositor  must  immediately 

notify  the  creditor  of  the  fact  of  the  deposit  (Art. 

495,  3)  so  that  the  said  creditor  may  voluntarily  go  and  demand  the 

delivery  of  the  thing  deposited  for  his  own  benefit ;  but  in  case  the 

creditor  is   bound  to  make   a   counter   prestation 

.Art/*     afcvO  ... 

against  the  prestation  of  the  debtor,  the  creditor  is 
not  entitled  to  take  delivery  of  the  thing  unless  he  makes  such 
prestation  (Art.  498) — an  arrangement  by  which  the  debtor  is 
guarded  against  sustaining  any  loss  because  of  the  deposit  Deposit- 
ing (kyotaku)  is  a  plan  resort  to  which  is  legally  permitted  not  only 
in  this  instance  but  in  other  instances,  and  the  provisions  governing 
the  matter  are  contained  in  the  Public  Deposit  Law  (Law  No.  15 
of  the  year  1899)  and  Regulations  for  Handling  Things  Deposited 
(Finance  Department  Ordinance  No.  6  of  the  year 
1899),  etc.  In  order  that  the  creditor  may  be 
placed  as  nearly  as  possible  in  the  same  position  as  if  he  had  received 
performance,  the  law  provides  that  deposit  must  be  made  at  the 
deposit  office  (kyotaku-sho)  of  the  place  where  the  obligation  is  to  be 
performed  (Art,  495,  1).     As  to  what  a  deposit  office  is,  the  Deposit 
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Law  provides  that  monies  and  negotiable  instruments  are  to  be 
deposited  with  the  Treasury  (either  the  central  or  a  branch)  (Art.  1) 
while  goods  to  be  held  in  charge  of  warehousemen  are  to  be  deposited 
with  such  warehousemen  as  are  specially  designated  by  the  Minister 
of  Justice  (Art,,  5).  In  other  cases  the  place  where 
1  a  deposit  is  to  be  made,  and  a  custodian  for  the 
thing  deposited,  are  to  be  fixed  by  a  Court  on  the  application  of  the 
person  performing  (Art.  495,  2).  "  No  deposit  need  be  made  when 
all  that  is  required  is  to  make  tender  of  performance  "  {Supreme 
Court,  3rd  April,  1902).  "The  person  performing  who  has 
deposited  the  subject-matter  of  performance  on  behalf  of  the  debtor, 
and  relieved  him  from  the  obligation,  is  bound  to  place  the  creditor 
in  a  position  to  be  able  to  receive  the  thing  deposited "  (Tokyo 
Appeal  Court,  12th  May,  1910).  "  A  debtor  who  has  freed  himself 
from  the  obligation  must  without  delay  deliver  to  the  creditor  the 
deposit  receipt  from  the  Treasury  simultaneously  with  a  notice  of  the 
deposit  "  (ditto).  "  In  order  that  the  debtor  may  relieve  himself 
from  his  obligation  by  depositing  the  subject-matter  of  performance, 
it  is  necessary  that  an  actual  tender  should  have  been  made,  or  that 
the  completion  of  preparation  for  performance  should  have  been 
notified  and  the  creditor  called  upon  to  receive  the  same,  without  the 
creditor  receiving  it ;  therefore  if  no  such  preliminary  step  has  been 
adopted,  but  the  thing  has  been  deposited  forthwith,  such  deposit 
does  not  free  the  debtor  from  his  obligation  "  (Tokya  Appeal  Court, 
25th  Feb.,  1908).  "  The  creditor  is  not  necessarily  bound  to 
receive  performance  tendered  in  part ;  therefore  even  though  the 
debtor  has  deposited  a  part  of  the  subject-matter  of  performance, 
it  has  not  the  effect  of  freeing  the  debtor  from  his  obligation,  and  in 
consequence  the  amount  deposited  is  not  to  be  deducted  from  the 
amount  of  his  claim  when  the  creditor  enforces  it  by  an  action " 
(Ditto,  24th  Feb.,  1911).  • 

So  long   as  the  creditor  does  not  consent  to 
f  d    o  't       accept  the  deposit,  or  a  judgment  declaring  the  de- 
posit as  valid  does  not  become  final  and  conclusive, 

Art  496 

the  depositor  may  withdraw  the  thing  deposited  i 
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in  such  a  case  theY deposit  is'.Iegally  considered  as  no£  having  been 
made  (Art.  49  6^  1).  Ali  goes  well  so  long  as  the  withdrawal  of  the 
deposit  is 'Sitaply  a  relation  between  the  parties  and  does  ndfc  affect 
third  ^persons;  but  in  case^the  interests  of  third  persons  are  at  stake 
, — as  when  a  pledge  or  mortgage  furnished  by  a  third  person  as  se- 
-security  for  the  obligation  .has  been]  terminated  by  the  deposit — it 
would  bring  about  serious  complication^  if  the  obligation  were  resus- 
citated by  the  deposit,  and  with  it:  the  pledge  or  mortgage  also.  The 
same  difficulty  will  be  encountered  even  where  a  pledge  or  mortgage 
has  been  furnished  by  the  debtor  himself,  because  the  'termination  of 

■  the  pledge  or  mortgage  by  the  deposit  will  accrue  to  the  advantage 
-of  the  other  creditors -in  general  or  of  the  pledgee  or  mortgagee  of  a 
:  junior  rank  :(supposing  there  is  such  a  pledge  or  mortgage).     Hence 

the  provision  :     "  The'  thing  deposited  may  not  be  withdrawn  if  a 
;  pledge  or  mortgage  has  been  terminated  (extinguished)  by  the  depo- 
sit" (Art.  496, 2).     This  is  not  the  case  where  the  liability  of  a  joint 
debtor  or  surety  has  been  terminated  by  the  deposit,  because  such 
,  person  was  prepared  from  the  beginning  to  share  the  same  fate  as 

■  the  debtor. 

In  case  the  debtor  who  is  bound  towards  the 
f     rformance  same  creditor  on  two  or  more  obligations'  of  an 

identical  nature  has  made  a  prestation  insufficient 
Art  488 

to  cover  all  of  them,  the  question  may  be  asked  : 

"  To  which  obligation(s)  is  it  to  be  appropriated  ?  "    In  most  cases 

the  question  is  solved  at  the  time  when  the  prestation  is  made,  for 

the  debtor  has  a  right  to  designate  to  which  obligation(s)  it  is  to  be 

appropriated  (Art.  488,  1).     If  the  debtor  fails  to  make   such  de- 

■  signation,  the  creditor  may  settle  the  manner  of,  appropriation,  to 
which,  however,  the  debtor  may  raise,  immediate  objection  (Art.  488, 

'  2). .   In  either  of  these  cases  the  appropriation  of  the  prestation  is  to 
be  made  by  an  expression  of  intention  addressed '  vis-g,-vis  the  other 
party  (Art.  488,  3),  ;  In  case,  however,  neither  party  has  made  ap- 
propriation in  accordance  with  the  foregoing  provi- 
r  sions,  the,  payment .  is  to  be  appropriated  in  the 

order  fixed  by  the  law  which  is  (Art.  489)  :■ —  ,       .  s .  . 


252  OBLIGATIONS  (SAIKEN) 

1.— It  is  to  be  appropriated  to  obligations  which  are  due  in  pre- 
ference over  those  which  are  not  yet  due  ; 
2. — If  all  the  obligations  are  due  or  are  not  due,  the  payment 
is  to  be  appropriated  first  to  that  obligation  the  payment 
of  which  is  most  beneficial  to  the  debtor  (for  example, 
interest-bearing  obligations  in  preference  to  those  which 
bear  no  interest)  ; 
3. — If  the  question  of  which  obligation(s)  should  be  preferred 
cannot  be  solved  by  either  of  the  above  standards,  that 
obligation  which  has  fallen  due  earliest,  or  will  fall  due 
earliest,  is  to  be  first  preferred  (because  it  is  but  proper 
that  a  person  should  first  pay  an  obligation  which  be- 
comes payable  earliest ;  and  even  from  the  view  point 
of  public  welfare  it  is  desirable  for  the  purpose  of  obviat- 
ing vexatious  lawsuits  that  the  oldest  obligation  should 
be  terminated  first ) ; 
4. — If  the  matter  cannot  be  settled  by  any  of  the  foregoing 
standards,  there  is  nothing  for  it  but  to  appropriate  the 
payment  to  all   the  obligations  in  proportion  to  their 
respective  amounts. 
"  If  a  debtor  is  bound  towards  the  same  creditor  upon  a  simple 
obligation  and  a  joint  obligation,  and  they  are  both  due,  and  neither 
party  has  made  appropriation  of  a  payment,  such  payment  is  to  be 
appropriated  to  the  simple  obligation  "  (Supreme  Court,  13th  Dec, 
1907).     "  In  case  a  debtor  upon  two  or  more  obligations  has  made 
a  prestation  which  is  insufficient  to  terminate  all  the  obligations,  if  all 
the  obligations  are  due  and  the  same  property  is  furnished  as  common 
security,  and  it  would  make  no  difference  to  him  which  obligation  be 
paid  first,  the  prestation  is  to  be  appropriated  to  that  obligation  which 
has  fallen  due  first  in  accordance  with  Art.  489,    No.  3  of  the  Civil 
Code  "  (Ditto,  19th  May,  1904). 

The  foregoing  provisions  (Arts.  488  and  489) 

apply  mutatis  mutandis  where  there  is  only  one 

obligation  for  the  performance  of  which,  however,  several  prestations 

are  to  be  made  (as  in  the  case  of  an  obligation  payable  in  instalment) 
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and  the  debtor  lias  made'  a  prestation  which  is  insufficient  to  termi- 
nate the  whole  of  the  obligation  (Art.  490),  because  the  several 
prestations  may  be  regarded  as  so  many  independent  obligations. 

If  the  debtor  on  one  or  more  obligations  is 
Art.  491 

bound  to  pay  interest  and  expenses  in  addition  to 

the  principal,  and  the  person  performing  has  made  a  prestation 
which  is  insufficient  to  terminate  the  whole  of  the  obligation (s),  it  is 
to  be  appropriated  to  the  expenses  first,  then  to  the  interest,  and  last 
of  all  to  the  principal  (Art.  491,  1).  In  the  case  of  a  sale,  for 
example,  if  the  seller  has  defrayed  out  of  his  own  pocket  expenses 
which  should  be  paid  by  the  buyer,  and  the  buyer  is  also  bound  to 
pay  interest  on  the  purchase-money,  a  prestation  made  by  the  buyer, 
which  does  not  cover  all  of  these  items,  is  to  be  appropriated  first  to 
the  expenses  (which  have  been  only  temporarily  advanced  by  the 
buyer),  secondly  to  the  interest  (to  pay  which  prior  to  the  principal 
is  a  practice  universally  recognized)  and  lastly  to  the  purchase- 
money.  The  same  rule  holds  good  where  there  are  two  or  more 
obligations  in  connection  with  which  expenses  and  interest  have  to 
be  paid  as  well  as  the  principal.  If,  in  such  a  case,  a  prestation  has 
been  made  which  is  insufficient  to  cover  the  expenses  involved  in  the 
several  obligations,  or  to  cover  the  interest  on  the  several  obligations 
after  the  said  expenses  have  been  deducted,  appropriation  is  to  be 
made  to  the  respective  expenses  or  interest  of  the  obligations  accord- 
ing to  the  legal  order  of  appropriation  as  laid  down  in  Art.  489  (Art. 
491,  2).  "  The  word  '  interest '  includes  interest  for  arrears  also  " 
(Supreme  Court,  2nd  Feb.,  1904).  "  Unless  a  special  expression  of 
intention  be  made  to  the  contrary,  either  by  the  person  performing 
or  by  the  receiver,  a  payment  (which  does  not  cover  both  principal 
and  interest)  is  to  be  appropriated  to  the  interest  first  and  the  bal- 
ance to  the  principal "  (Osaka  Appeal  Court,  29th  June,  1910). 
"  When  a  debtor  pays,  if  his  obligation  is  an  interest-bearing  one  it 
is  usual  for  him  to  pay  the  interest  first  and  then  the  principal ;  and 
so  if  it  is  proved  that  the  principal  has  been  paid,  it  is  proper  to  con- 
clude that  the  interest  has  been  paid  also  "  (Tdkyd  District  Couri, 
6th  July,  1909). 
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The  mode  of  a  prestation  is  fixed  by  tbetshor 
fo  mance     an^  su^s*ia,rice   oi  each  particular  obligation;  but 

with  tbe  consent  of  tbe  creditor  the  debtor  mav 
Art-  482 

substitute  another  prestation  for  that  which  was  ori- 
ginally agreed  upon.  This  is  called  "  substitute  performance  "  (dai- 
butsu-bensai).  Substitute  performance  has  the  same  effect  as  regular 
performance  (Art.  482) — that  is,  it .  terminates  the  obligation  and 
so  on.  "  In  the  case  of  substitute  performance,  even  though  the 
value  of  the  thing  delivered  may  exceed  the  value  of  the  obligation 
so  as  to  produce  a  surplus,  that  does  not  prevent  the  payment  from 
being  substitute  performance  "  (Supreme  Gourt,  5th  May,  1899)- 
' '  For  the  purpose  of  substitute  performance  it  is  not  absolutely 
necessary  that  a  material  thing  should  be  substituted  for  the  presta- 
tion originally  agreed  upon  :  it  suffices  if  one  prestation  is  substituted 
for  another ;  and  the  assignment  of  an  obligation  also  being  a 
prestation,  it  may  have  the  effect  of  substitute  performance  "  (Tokyo 
District  Court,  6th  Oct.,  1908). 

Performance  may  involve   expense — 3uch  as 
performance     th.e  freight  charges  for  the  transportation  of  the 
subject-matter,  and  so  on.     Unless  there  is  a  spe- 
cial expression  of  intention  to  the  contrary,  these 
expenses  are  to  be  borne  by  the  debtor  ;  but  if  additional  expenses 
have  been  caused  by  a  change  of  abode  of  the  creditor,  or  any  other 
act  on  his  part  subsequent  to  the  formation  of  the  obligation,  such 
additional  expenses  must  of  course  be  borne  by  him  (Art:  485). 

V.     Effect  of  Performance  (Biho  no  kokwa). 

Effect  of  Performance  being   the  carrying  out  of  the 

psrformance     prestation  which  is  the  object  of  an  obligation,  and 

A      47fi        ^  cre^tor  being  thereby   enabled  to  attain  his 

end,  the  obligation  is   terminated  in  consequence. 

Art   AW7 

i.  -±oi  rp^g  termination  of  an  obligation  being  a  fact 
favourable  to  the  debtor,  it  is  reasonable"  that  he  should  be  enabled  to 
obtain  proofs  of  his  having  made  performance.  The  law  therefore 
provides,  that  the  person  performing  may  demand  delivery  of  ,a  re- 
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ceipt  from  the  receiver  of  the  performance  (Art.  486),  and  that  if  a 
document  (bond)  establishing  the  obligation  is  in  the  hands  of  the 
creditor,  the  person  performing  may  also  demand  the  return  of  the 
same  when  he  has  performed  in  full  (Art.  487).  "The  ownership 
of  a  bond  establishing  an  obligation  vests  in  the  creditor  as  a  matter 
of  course,  because  the  debtor  has  been  caused  to  make  out  and  deli- 
ver the  same  in  order  that  the  creditor  may  use  it  when  necessary 
for  the  purpose  of  proving  his  right  "  (Supreme  Court,  13th  Oct., 
1910). 

In  case,  however,  a  third  person  has  perform- 

Sufcrogated      e(j  jn  pjace  0j  ^e  jjebtor,  the  effect  of  performance 

is  not  so  simple.      Theoretically  speaking,  the  obli- 

Principal       gation  ought  to  be  entirely  terminated  even  in 

part  of         fljig  caBe    whiie   on  the  other  hand,  if  the  third 

Art  501 

person    had  no  intention  to    make    performance 

on  account  of  the  debtor  he  ought  to  be  empowered  to  take 
recourse  against  the  latter.  The  law,  however,  does  not  content 
itself  with  merely  recognizing  a  claim  for  recourse  in  favour  of  the 
person  performing,  but  in  certain  cases  it  enables  him  to  step  into 
the  position  of  the  creditor — in  other  words — in  so  far  as  his  claim 
for  recourse  goes,  he  (the  third  person)  is  enabled  to  exercise  all 
rights  which  the  creditor  possessed  in  respect  to  the  obligation  itself, 
and  also  in  respect  to  the  security  furnished  therefor ;  the  result 
being  that  though  the  obligation  is  terminated  theoretically,  it  still 
continues  in  existence  practically,  and  is  transferred  from  the  creditor 
to  the  third  person  by  operation  of  law  (principal  part  of  Art.  501). 
This  legal  transfer  is  technically  called  "  subrogation  "  (dai-i),  while 
payment  which  possesses  such  effect  is  called  "subrogated  perform- 
ance "  (dai-i  lensai).  But  this  effect  is  anomalously  recognized  for 
.  the  protection  of  the  person  performing  under  certain  circumstances 

Art  500        °nly :  *'  iS  n0t  rec°gni2:ea  in  favour  of  any  and 
every  person  performing.    Any  person  who  has  a 
legitimate  interest  in  making  performance  (a  surety,  a  third  acquirer, 
an  outsider  who  has  furnished  his  property  as  security  for"  the  obli- 
gation, etc.)  is  subrogated  into  the  position  qf  the  creditor  by  opera- 
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tion  of  law  when  he  has  made  performance  (legal  subrogation)  (Art; 
500).     Otherwise,  the  person  performing  is  subro- 
gated  into  the  position  of  the  creditor  only  when 
he  has  performed  with  the  consent  of  the  creditor  (voluntary  subro- 
gation (Art.  499).     Subrogation  may  be  not  only  where  perform-* 
ance  has  been  made  in  full,  but  also  where  per- 
formance  has  been  made  in  part,  in  which  case 
the  party  (partly)  subrogated  into  the  position  of  the  creditor  exer- 
cises his  rights  conjointly  with  the  creditor  in  proportion  to  the  value 
of  his  performance  (Art.  502, 1)  ;  but  the  rescission  of  the  contract  by 
reason  of  non-performance  may  only  be  demanded  by  the  creditor, 
who,  however,  must  then  reimburse  to  the  person  (partly)  subrogated 
into  the  position  of  the  creditor  the  amount  he   has  paid,  together 
with  interest  (Art.  502). 

There  are,  however,  certain  cases  where  the 

Exceptions  to    forgoing  mles  relating  to  subrogation  cannot  be 

rules  acted  upon  without  giving  rise  to  inequitable  results, 

for  if  even  as  between  sureties,  or  as  between 
"real"  sureties  (constans  reelles  =  hutsujo  hoshd-nin — that  is,  third 
persons  who  have  furnished  their  property  as  security  for  the  obliga- 
tion of  the  debtor),  or  as  between  third  acquirers  (dai-san  shutohu- 
sha,  that  is,  third  persons  who  have  acquired  the  property  constituting 
security  for  the  obligation),  etc.,  if  one  of  them  (say  a  surety)  who 
performed  to  the  creditor  first  was  to  be  enabled  to  exercise  all  rights 
held  by  the  creditor  against  the  others  (say,  the  other  sureties),  all 
the  loss  would  devolve  upon  the  latter  while  the  party  performing 
bore  no  share  in  the  loss.  Therefore,  (1)  as  between  two  or  more 
sureties,  their  shares  of  the  duty  being  equal  unless  there  be  a  special 

expression  of  intention  to  the  contrary  (Art.  456), 

one  of  them  who  has  performed  is  only  subrogated 
into  the  position  of  the  creditor  against  each  of  the  other  sureties  in 

respect  to  one  of  the  equal  portions  into  which  the 
"  amount  of  the  claim  is  divided  by  the  number  of 

the  sureties  (Art.  465). 
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(2)  As  between  third  acquirers,,  if  one  of  them 

Ancillary       was  eriabled  to  be  subrogated  into  the  position  of 

Art  501        ^e  cre^or  as  against  the  other  third  acquirers  in 

respect  to  the  whole  of  the  preferential  right,  pledge 

or  mortgage  existing  over  the  immovable,  it  might  have  the  result  of 

imposing  the  whole  loss  upon  the  other  third  acquirers  ;  therefore  he 

can  take  recourse — that  is,  be  subrogated  into  the  position  of  the 

creditor — against  the  other  third  acquirers  only  in  proportion  to  the 

value  of  the  immovable  acquired  by  each  of  them  (Art.  501,  No.  3). 

(3)  As  between  "  real "  sureties,  the  foregoing  provisions  apply 
mutatis  mutandis — that  is,  one  of  them  who  has  performed  can  be 
subrogated  into  the  position  of  the  creditor  as  against  the  other 
"  real "  sureties  only  in  proportion  to  the  value  of  the  property 
furnished  as  security  by  each  of  them,  because  though  "  real " 
sureties  resemble  sureties  in  some  respects  they  are  more  akin  to 
third  acquirers  in  that  their  property  is  encumbered  with  the 
security  right  of  another  person  (Ditto,  No.  4) ; 

(4)  As  between  a  surety  and  a  "  real "  surety,  their  position 
being  nearly  akin,  the  same  rule  as  between  sureties  (as  mentioned 
in  No.  1)  governs — that  is,  one  of  them  who  has  performed  can  only 
be  subrogated  into  the  position  of  the  creditor  against  the  other  in 
respect  to  one  half  of  the  amount  claimable  by  the  creditor  ;  if  there 
are  two  or  more  "  real "  sureties  and  a  surety,  as  between  such 
"  real "  sureties  inter  se,  the  rule  specified  in  the  foregoing  number 
governs  in  respect  to  the  balance  remaining  over  after  the  claim  of 
the  creditor  has  been  reduced  by  the  share  of  the  surety  therein.  In 
other  words,  in  so  far  as  such  balance  is  concerned,  one  of  the 
"  real "  sureties  can  be  subrogated  into  the  position  of  the  creditor 
against  the  .others  only  in  proportion  to  the  value  of  the  property 
furnished  as  security  by  each.  If  the  property  furnished  by  the 
"  real "  surety  (sureties)  consists  of  immovables,  the  surety  cannot  be 
subrogated  into  the  position  of  the  creditor  against  the  "  real  "  surety 
(even  in  respect  to  the  proportion  above  specified)  except  he  has  had 
a  note  of  the  subrogation  additionally  entered  in  the  registration  of 
the  material  security  beforehand — that  is,  prior  to  performance 
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(Art.   501,   No.   5).     Why  such  registration,  is  required   will  be 
explained  under  the  following  number. 

(5)  As  between  a  surety  and  a  third  acquirer  (of  the  immovable 
over  which  the  creditor  has  a  preferential  right,  pledge  or  mortgage), 
the  surety  can  be  subrogated  into  the  position  of  the  creditor  as 
against  the  third  acquirer,  because  the  latter  has  acquired  the 
immovable  after  inspecting  the  Eegister,  and  with  a  full  knowledge 
of  the  existence  of  a  preferential  right,  etc.  over  the  property,  and  so 
is  prepared  to  face  the  fact  that  he  may  be  deprived  of  the  immova- 
ble at  some  future  date  :  he  is  further  guarded  against  loss  by  the 
legal  provisions  governing'  the  removal  of  mortgages  (Arts.  377 — 
386)  and  the  rescission  of  the  contract  (Arts.  559 — 567) — as  will  be 
explained  later  on — butjthe  surety  is  certain  to  sustain  loss  when  the 
debtor  is  insolvent.  When  therefore  the  interests  of  the  surety  clash 
with  those  of  the  third  acquirer,  it  is  only  proper  that  the  surety 
should  be  protected  in  preference  to  the  third  acquirer.  But  in  order 
that  the  surety  may  be  subrogated  into  the  position  of  the  creditor 
against  the  third  acquirer,  it  .is  necessary  for  the  surety  to  have  the 
subrogation  additionally  entered  in  the  registration  of  the  preferential 
right,  pledge  or  mortgage  beforehand — that  is  prior  to  performance, 
so  that  the  third  acquirer  may  be  advised  of  by  whom  the  preferen- 
tial right,  etc.  is  about  to  be  enforced,  and  adopt  measures  according- 
ly, such  as  keeping  back  the  price  of  the  immovable  and  so  on  (Art. 
501,  No.  1). 

(6)  The  third  acquirer  cannot  be  subrogated  into  the  position  of 
the  creditor  as  against  the'surety,  because  otherwise  the  surety  would 
be  deprived  of  the  benefit  of  the  preferential  right,  etc.  existing  on 
the  immovable  acquired  by  the  third  acquirer ;  besides  the  lafcter's 
position  is  sufficiently  safeguarded,  as  we  have  just  seen  (Art.  501, 
No.  2).  "  It  is  a  rule,  which  was  in  force  even  prior  to  the  enforce- 
ment of  the  Civil  Code,  that  when  a  person  who  has  furnished  his 
own  property  as  security  for  the  obligation  of  another  has  performed, 
he  is,  as  a  matter  of  course,  subrogated  into  the  position  of  the 
creditor  against  the  surety  for  the  obligation  in  proportion  to  the 
number  of  persons  (per  capita)  "  (Supreme  Court,  14th  Nov.,  1910). 
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"  The  right  in  respect  to  which  the  surety  can  be  subrogated  into 
the  position  of  the  creditor  is  not  confined  to  that  which  actually 
existed  when  he  entered  into  the  agreement  of  suretyship,  but  also 
includes  the  right  which  the  creditor  has  subsequently  acquired  " 
(Ditto,  5th  Feb.,  1901).  "  In  case  a  mortgagee  of  first  rank  is 
about  to  sell,  at  public  auction,  the  immovable  which  is  the  subject- 
matter  of  the  mortgage,  if  the  current  price  of  the  property  is  low  at 
the  time,  and  consequently  the  mortgagee  of  second  rank  would  be 
unable  to  obtain  no  performance  at  all  out  of  the  proceeds,  or  would 
only  be  able  to  obtain  partial  performance,  ho  (the  mortgagee  of 
second  rank)  is  entitled  to  pay  off  the  mortgagee  of  first  rank,  and 
so  prevent  the  latter  from  enforcing  his  right,  in  order  to  sell  the 
immovable  at  auction  at  a  more  favourable  time ;  in  other  words,  the 
mortgagee  of  the  second  rank  has  a  legitimate  interest  in  making 
performance  to  the  mortgagee  of  first  rank  "  (Tokyo  Appeal  Court). 
The  subrogated  payer  stepping  into  the  posi- 

Disposition.  of    tion  of  the  creditor,  the  latter  must  deliver  to  him 
deeds  and       ajj  ^e  aocumenj;s  relating  to  the  obligation  and 

t     broeation    a*so  *^e  ma*eria^  security  in  his  possession   (Art. 
503,  1).     If  the  creditor  has  either  intentionally,  or 

Art.  503, 1  by  negligence,  caused  the  destruction  or  diminution 
Art  504  °^  ^e  security>  a  person  who  has  a  legitimate 
interest  in  making  performance — that  is,  who  can 
be  legally  subrogated  into  the  position  of  the  creditor— is  freed  from 
liability  to  the  extent  to  which  it  has  become  impossible  for  him  to 
obtain  reimbursement  out  of  the  material  security  in  consequence  of 
such  destruction  or  diminution  (Art.  504).  In  case,  for  example,  a 
creditor  on  the  sum  of  Yen  2,000  has  waived  a  mortgage  worth 
Yen  1,000,  a  person  who  can  be  legally  subrogated  into  the  position 
of  the  creditor  is  relieved  from  liability  in  respect  to  Yen  1,000,  but 
must  pay  the  balance  (Yen  1,000)  for  the  purpose  of  subrogation. 
But  as  a  third  acquirer  is  never  subrogated  into  the  position  of  the 
creditor  as  against  a  surety  (see  Art.  501,  2)  he  is  not  relieved  from 
liability  even  though  the  creditor  may  release  the  surety  from  his 
liability :  though  this  is  a  diminution  of  the  security,  such  diminution 
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does  not  affect  the  third  acquirer's  right  to  obtain  reiiuoursemenfe.- 
-'  It  is  the  object  of  Art.  504  to  protect  the  surety  or  the  third 
acquirer  and  guard  him  from  sustaining  losses  when  there  is  a  surety 
on  an  obligation  secured  by  a  mortgage,  or  a  third  person  who  has 
acquired  a  mortgaged  immovable,  and  the  creditor  has  intentionally, 
or  by  negligence,  destroyed  or  diminished  other  security,  and  thereby 
injured  the  right  of  the  surety,  etc.,  who  is  to  be  subrogated  into  the 
position  ,of  the  creditor,  and  prevented  him  from  taking  full 
recourse  "  (Supreme  Court,  29th  June,  1906).  "  The  third  acquirer 
Of  a  mortgaged  immovable  having  a  legitimate  interest  in  making 
performance,  he  can  enjoy  the  benefit  of  exemption  from  liability  in 
accordance  with  Art.  504  "  (Ditto,  16th  May,  1907).  "  Art.  504 
making  no  discrimination  according  to  whether  the  destruction  or 
diminution  of  the  security  has  been  effected  conditionally  or  uncondi- 
tionally, even  when  it  has  been  effected  upon  the  creditor's  receiving  • 
partial  performance  the  person  who  can  be  subrogated  into  the 
position  of  the  creditor  is  relieved  from  liability  in  proportion  to  the 
value  of  the  security  destroyed  or  diminished "  (Ditto),  "  Even 
where  the  third  acquirer  of  a  mortgaged  immovable  is  relieved  from 
the  liability  to  pay  a  part  of  the  obligation  secured  by  such  mortgage 
in  accordance  with  Art.  504  of  the  Civil  Code,  there  is  no  reason 
why  the  mortgage  itself  should  be  terminated  or  affected  in  any 
other  way  ;  therefore  no  alteration  is  to  be  permitted  in  respect  to 
the  registration  of  the  mortgage "  (Ditto,  29th  June,  1906). 
"  Suretyship  in  respect  to  an  obligation  secured  by  a  mortgage 
differs  from  the  mortgage  in  its  formation  and  is  not  terminate! 
along  with  the  mortgage  ;  but  if  the  termination  of  the  mortgage  is 
due  to  negligence  on  the  part  of  the  creditor,  the  surety  is  relieved 
from  his  liability  to  the  extent  to  which  it  has  become  impossible  for 
him  to  obtain  performance  in  consequence  of  such  termination'' 
(Ditto,  13th  Dec,  1904). 

■  ■  .  Even  in  the  case  of  partial  performance,  the 

party  who  is  thereby  partly  subrogated  into  the 

position  of  the  creditor  must  be  allowed  to  have  a  share  in  the 

enjoyment  of  the  deeds  and  security :  the  creditor  must  note  the 
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subrogation  on  the  deed  establishing  the  obligation,  and  permit  him 
to  supervise  the  preservation  of  the  security  in  his  possession  (Art. 
503,  2).  It  is  almost  superfluous  toadd  that  the  rule  relating  to 
release  from  liability  in  consequence  of  the  destruction  or  diminution  - 
of  the  security  by  the  creditor  applies  also  in  case  of  partial  subroga- 
tion. 

Further,  subrogation  resembles  the  assignment 
of  an  obligation  in  that  it  has  the  effect  of  trans- 
ferring the  right  from  one  person  to  another.  In  the  case  of. 
voluntary  subrogation  (which  is  where  performance  is  made  with 
the  consent  of  the  creditor  by  a  person  wbo  has  no  legitimate 
interest  in  making  performance),  a  third  person  has  usually  no 
means  of  learning  of  the  fact  of  the  subrogation,  and  may  either 
make  payment  to  the  old  creditor  or  otherwise  sustaia  unforeseen 
loss.  The  law  therefore  provides  that  in  this  case  the  provisions 
relating  to  the  assignment  of  an  obligation  performable  to  order 
applies  mutatis  mutandis  (see  Art.  467) — that  is,  unless  the  sub- 
rogation has  been  notified  to  the  debtor,  or  the  debtor-  has  consented 
thereto,  it  cannot  be  set  against  the  debtor  or  third  persons  (Art. 
499,  2). 

In  case  the  debtor  has  delivered  to  the  creditor 

Improper  ^y  way  of  performance  a  thing  which'  it  is  not  in 
TDcrfornumcs 

his  power  to  assign — for  example,,  a  thing  belong- 
ing to  another  person  or  a  thing  owned  by  himself  but  which  he  has 
no  legal  capacity  to  assign  (this  applies  when  the  person  performing 
is  an  incapacitated  person),  this  is  not  lawful  performance  and,  strict- 
ly speaking,  it  ought  not  to  have  the  effect  of  performance ;  but  seeing 
that  absolute  adherence  to  such  a  theoretical  consideration  might 
entail  hardship  upon  and  work  harm  to  the  creditor  or  third 
persons,  the  law  recognizes  the  effect  of  such  performance,  to  a- 
certain  extent.     Thus, if  the  creditor  has,  in  good  faith,  consumed 

or  assigned  the  thing  received  by  way  of  perfor- 

;  ,  mance,  such  performance  is  valid ;  but  if  he  has 

paid  damages  on  the  demand  of  a  third  person,  the  creditor  may; 

take  recourse  against  the  person  performing'.    (Art.  477).  .^ven.ia 
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other  cases  the  creditor  "may  retain  the  :thing  until, 
Art  475        t^e  debtor  makes  another  valid  performance.    Thia ; 

is  the  gist  of  Art.  475  which  ■  runs  : — "  If  the ' 
person  performing  has  delivered  a  thing  belonging  to  another 
person  he  cannot  recover  it  unless  he  makes  another  valid  perfor- 
mance (Art.  475),  and  Art.  476  which  runs  : — "  In  case  an  owner  ' 
has  no  capacity  to  assign  has  delivered  a  thing  by  way  of  perfor- 
mance, if  such  performance  is  cancelled  he  cannot  recover  the  thing 
until  he  makes  another  and  valid  performance." 

Sub-section  2. 
Compulsory  Performance  (Kyosei-riko). 

What  should  the  creditor  do  if  the  debtor  fails 
ancient  and  *°  ma^ie  voluntary  performance  in  accordance  with 
modern  re  the  rules  detailed  so  far  ?  There  are  two  alterna- 
enforcement  of  tives  presented  to  him  for  his  choice,  namely,  (1) 
performance  j.Q  enforce  performance,  or  (2)  to  demand  compen- 
sation for  damages.  Under  ancient  law,  if  the  debtor  did  not  make 
voluntary  performance,  the  State  used  compulsion  against  the  body 
of  the  debtor  upon  the  demand  of  the  creditor  with  a  wew  to  force 
him  to  make  performance.  In  modern  times,  this  practice  has  been 
discarded  on  the  ground  that  it  is  barbarous  to  resort  to  physical 
coercion  in  connection  with  legal  relations  under  private  law,  and- 
there  are  even  some  extremists  who  go  so  far  as  to  assert  that  in 
such  a  case  there  is  nothing  for  it  but  to  demand  damages.  But 
if  such  was  the  case,  every  obligation  would  be  turned  into  a 
voluntary  one,  it  being  at  the  option  of  the  debtor  whether  to 
perform  or  to  pay  damages  instead.  At  present,  therefore,  the 
creditor  is  empowered  to  apply  to  the  Court  in  order  to  obtain 
compulsory  performance — in  case  performance  can  be  enforced— 
without  using  force  upon  the  person  of  the  debtor ■;  and  even  when 
the  nature  of  an  obligation  does  not  admit  of  compulsory  perfor- 
mance, the  creditor  is  still  empowered  to  demand  the  adoption  of 
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such  method  if  there  be  an  indirect  way  by  which  he  can  realize 

the  same  {or  nearly  the  same)  result  as  the  performance  of  the 

obligation  in  accordance  with  its  true  intent  and  purpose,  a  demand 

for  compensation  for  damages  being  reserved  as  the  last  resort,  or 

as  an  accessory  to  the  demand  for  performance  or  the  said  indirect 

method. 

The  process  of  obtaining  compulsory  performance  pure  and 

simple  is  provided  for  in  detail  in  the  Code  of  Civil  Procedure  ;  but 

the  right  to  obtain  compulsory  performance  and  to  demand  the 

adoption  of  certain  indirect  methods  calculated  to  bring  about  the 

same  result  as  performance  being  a  question  of  substantive  law,  it  is 

provided  for  in  the  Civil  Code.     First  of  all,  unless  the  nature  of  an 

obligation  does  not  admit  of  it,  the  creditor  may 

apply  to  a  Court  for  compulsory  performance  (Art. 

414, 1).     "  The  act  of  rendering  an  account  of  expenses  of  works  is 

one  the  nature  of  which  does  not  admit  of  compulsory  performance, 

therefore  the  performance  of  such  an  act  cannot  be  demanded  in  a 

Court  under  the  Civil  Code  "  (Hiroshima  Appeal  Court). 

Of  those  obligations  which  have  acts  for  their 

Indirect        objects,  some  require  the  mere  expressions  of  inten- 

enforcement     ^on  (juristic  acts)  of  the  debtors,  while  others  have 

,,?    ..  actual  acts  for  their  objects.     In  the  former  case 

obligations  _  J 

no  compulsion  can  be  used  against  the  creditor ; 
Art.  414  2      therefore   the    creditor   is    merely    empowered    to 

demand  that  a  judgment  be  rendered  which  takes 
the  place  of  the  desired  expression  of  intention  of  the  debtor  (proviso 
to  Art.  414,  2),  while  in  the  latter  case,"  if  the  same  result  can  be 
brought  about  by  the  substitution  of  a  third  person  for  the  debtor, 
an  action  may  be  brought  in  a  Court  demanding  that  a  third  person 
be  caused  to  do  the  act  required  at  the  expense  of  the  debtor 
(principal  part  of  Art.  414,  2).  "  An  act  of  applying  for  the  lease 
or  sale  of  land  owned  by  the  Government  is  an  act  under  private 
law  ;  therefore  in  the  case  of  an  obligation  which  has  such  act  for 
its  object,  a  judgment  may  be  substituted  for  an  expression  of 
intention  of  the  debtor  "  (Supreme  Court,  23rd  Dec,  1908). 
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Even  in  the  case  of  an  obligation  the  object 

Indirect        of  which  is  an  omission -or  forbearance  on  the  part 

enforcement     0f  ^g  debtor,  there  are  cases  where  performance 

oblteation       cannot  ^e  forced,  and  it  is  therefore  desirable  that 

there  should  be  some  indirect  method  which  furni- 

Art.  414,  3      shes  a  remedy  in  the  event  of  the  debtor  doing  the 

forbidden  act  in  contravention  of  his  duty.     Hence 

the  provision :      "  With  regard   to   an  obligation  which  has  an 

omission  (forbearance)  for  its  object,  the  creditor  may  demand  the 

removal,  at  the  expense  of  the  debtor,  of  what  has  been  done,  and 

proper  measures  to  be  adopted  for  the  sake  of  the  future  "  (Art. 

414,  3).     If,  for  example,  a  person  who  has  agreed  not  to  build  a 

house  on  a  certain  lot  of  land  has  built  a  house,  the  other  party 

(the  creditor)  may  have  the  house  removed  at  the  expense  of  the 

debtor,  and  a  judgment  pronounced  ordering  the  debtor  not  to  build 

at  the  same  place  any  more  (in  order  to  facilitate  possible  execution 

in  future).     If,  again,  an  actor  who  has  agreed  to  forbear  from 

acting  at  a  certain  theatre  is  found  performing  at  that  theatre,  an 

application  may  be  made  to  a  Court  to  stop  his  performance  by  the 

exercise  of  public  force,  and  further  to  order  him  (for  instance)  to 

pay  a  certain  sum  of  money  per  diem  in  the  event  of  his  performing 

at  the  same  theatre  again. 

.   .    ,  Though,  in-  this  manner,  compulsory  perfor- 

Art  4X4  4 

mance  may  be  demanded  when  the  nature  of  the 

obligation  permits  it,  and  when  it  does  not,  some  indirect  method  or 

other  of  obtaining  what  is  more  or  less  equivalent  performance  is  at 

the  disposal  of  the  creditor,  yet  owing  to  delay  in  performance,  or 

owing  to  the  impossibility  of  realizing  by  such  an  indirect  method 

exactly  the  same  result  as  regular  performance,  the  creditor  may 

sustain  more  or  less  damage.     In  such  an  event  it  is  a  matter  of 

course  that  he  may  further  demand  damages  as  a  supplementary 

measure  (Art.  414,  4). 
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Sub-section  S. 

Compensation  for  Damages  (Songai-baisho). 

I.     Meaning  of  Compensation  for  Damages. 

If  a  debtor  does  not  voluntarily  perform  his 

formanciTofan  liability»    the    creditor   may    demand   compulsory 

obligation  and   performance  as  aforementioned  ;  but  this  is  not  all 

compensation    that  he  is  entitled  to  do  :  he  has  a  further  right  to 

for  damages     demand  that  the  debtor  make  compensation   for 

any  damages  arising  in  consequence.     In  such  a  case  the  debtor  is 

free  either*  to  demand    damages   only   forthwith,   or  to  demand 

compulsory  performance  and  further  claim  damages  should  such 

performance  be  imperfect  or  unsatisfactory. 

The  term  "  non-performance  "    (fu-riko)   in 
Meaning  of     ^jg  connection,  however,  applies  not  only  where 
ne  formanee     ^e  obligation  is  not   performed   at   all,  but  also 
where   performance  does   not   agree   in   any  way 
First  part  of     with  the  intent  and  purpose  of  the  obligation  with 
regard  to  the  time,  place,  or  manner  of  perfor- 
mance ;  so  that   performance   which  is  in  any  way  imperfect  or 
defective  may  be  regarded  as  non-performance.     But  as  a  matter 
of  practice,  non-performance  mostly  occurs  where  performance  js 
not  made  in  due  time,  in  which  case  the  debtor  is  liable  for  the  delay 
and  bound  to  pay  damages.     In  case,  however,  performance  has 
become    impossible,    the    debtor    cannot   be    held 
Where  per-      accountable  for  non-performance  ;  but  on  the  other 
imnossible       hand  if  the  performance  has  become  impossible  by 
reason  of  bad  faith  or  negligence  on  the  part  of 
latter  part  of    ^e  fe0(t0r)  or  any  0ther  cause  imputable  to  him, 
it  would  be  unfair  to  enable  such  debtor  to  enjoy 
the  benefit  of  the  resultant  termination  of  the.  obligation.     In  such 
a  case,  therefore,  the  debtor  is  legally  considered  in  the  same  light 
as  if  he  was  actually  guilty  of  non-performance, .  and  is  saddled  with 
the  same  liability  for  damages  as  in  the  case  of  non-performance 
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though  is  he  relieved  from  his  original  obligation  {latter  part  of  Art. 
415).  "  It  is  not  merely  where  the  subject-matter  of  the  contract 
has  been  lost  and  performance  has  consequently  become  impossible 
that  the  creditor  is  entitled  to  claim  damages  :  he  has  the  same  right 
also  when  the  debtor  does  not  perform  according  to  the  true  intent 
and  purpose  of  the  obligation,  or  it  has  become  impossible  for  him 
to  jpertomi  owing  to  a  cause  imputable  to. himself  "  (Supreme  Court, 
2nd  Feb.,  1903).  "  If  the  debtor  fails,  to  perform  on  the  day 
appointed  for  the  performance  of  his  obligation,  the  creditor  sustains 
damages  from  that  day  onwards ;  it  is  therefore  proper  that  the 
debtor  should  pay  compensation  for  damages  arising  from  that  day 
onwards  "  (Ditto,  19th  Dec,  1910).  "  Even  when  the  buyer  is 
responsible  for  a  delay  in  the  payment  of  the  purchase-money  in 
performance  of  the  contract  of  sale  and  purchase,  yet  so  far  as  his 
liability  to  pay  damages  caused  by  such  non-performance  is  concern- 
ed, the  seller  has  no  right  to  demand  in  compensation  a  sum 
answering  to  the  legal  interest  on  the  amount  of  the  said  damages 
unless  the  buyer  has  been  specially  put  in  mora  in  respect  to  such 
liability "'  (Ditto,  6th  May,  1910).  "When  the  depositary  of 
immovables  has  arbitrarily  sold  such  immovables  and  obtained 
registration  of  the  fact,  and  is  really  unable  to  recover  the  same  by 
repurchase  or  by  any  other  means,  it  is  no  longer  possible  for  him 
to  perform  his  liability  to  restore  the  property  to  the  depositor ; 
therefore  simply  because  it  is  theoretically  possible  for  him  to 
repurchase  the  immovables  it  is  not  on  that  account  permissible  for 
the  depositor  to  demand  the  restoration  of  the  thing  first  and  then 
demand  compensation  for  damages  when  it  has  not  been  restored  " 
(Ditto,  20th  Nov.,  1908).  "  Except  where  performance  is  impos- 
sible, and  where  non-performance  is  due  to  vis  major,  a  debtor  is 
never  relieved  from  liability  for  non-performance  irrespective  of 
whether  he  has  been  faulty  or  faultless  "  (Ditto,  15th  Feb.,  1908). 
"  If  an  obligation  has  not  been  performed,  the  creditor  may  claim 
damages  from  the  debtor  in  accordance  with  Art.  415  of  the  Civil 
Code  irrespective  oi  whether  such  non-performance  has  been  due  to 
bad  faith  or  fault  on  the  part  of  the  debtor"  (Ditto,  2nd  Nov., 
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1907).  ,  "  A  claim  for  damages  by  reason  of  non-performance  of  an 
obligation  is  merely  a  transformation  of  the  original  obligation  and 
does  not  constitute  a  distinct  obligation  ;  so  if  the  original  obligation 
aroae  from  a  commercial  transaction,  the  claim  for  damages  by 
reason  of  non-performance  thereof  is  also  an  obligation  arising  from 
a  commercial  transaction  "  (Ditto,  28th  Jan.,  1908).  "  An  agree- 
ment by  which  a  third  person  promises  the  debtor  to  pay  the 
latter's  liability  is  valid ;  therefore  if  the  third  person  does  not  pay 
in  pursuance  of  his  promise,  he  is,  vis-a-vis  the  debtor,  liable  for 
non-performance  "  (Ditto,  24th  Dec,  1907).  A  party  to  a  contract 
who  has  actually  sustained  damages  in  consequence  of  non-perfor- 
mance by  the  other  party  may  demand  compensation  for  such 
damages  notwithstanding  that  he  has  rescinded  the  contract  vis-a- 
vis the  other  party  "  (Ditto,  25th  June,  1907).  "  If  the  debtor  has 
failed  to  perform  the  contract  in  time,  even  though  the  performance 
has  subsequently  become  impossible  for  a  cause  not  imputable  to  him 
he  cannot  evade  his  liability  to  perform  on  that  account "  (Ditto, 
29th'  Oct.,  1906).  "  If  the  debtor  upon  a  loan  for  consumption  has 
been  put  in  mora,  the  lender  has  a  right  to  demand  damages  accord- 
ing to  the  legal  rate  of  interest  Irrespective  of  whether  there  is  or  is 
not  a  special  stipulation  relating  to  interest "  (Ditto,  16th  January, 
1906).  "  For  a  buyer  to  return  the  subject-matter  of  the  contract  of 
which  he  has  already  obtained  delivery  and  demand  the  return  of 
the  purchase-money  is  to  cause  things  to  be  restored  to  the  condition 
in  which  they  were  prior  to  the  making  of  the  contract ;  it  is  therefore 
not  in  his  power  to  demand,  without  rescinding  the  contract  but  by 
way  of  damages,  the  return  of  the  purchase-money  and  reimburse-1 
ment  of  the  expenses  required  for  the  restoration  of  the  said  subject- 
matter  "  (Ditto,  9th  December,  1903).  "  If,  subsequent  to  the 
making  of  a  contract  of  sale,  the  buyer  finds  that  part  of  the  goods 
forwarded  by  the  seller  is  unfit  to  be  the  subject-matter  of  the  contract, 
he  may  on  the  one  hand  demand  the  despatch  of  goods  agreeable  to 
the  intent  of  the  contract,  and  on  the  other  hand  return  the  goods 
which  are  unfit,  and  also  demand  reimbursement  of  the-  expenses 
required  for  the  return  by  way  of  damages  ;  and  if  the  seller  does  not 
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furnish  proper  goods  in  place  of  those  returned  he  (the  buyer)  may 
further  demand  a  reduction  of  the  purchase-money  to  the  extent  of 
the  price  of  the  unfit  goods-,  that  is,  the  return  of  the  latter  price" 
(Ditto).  "  Even  though  the  custodian  of  an  instrument  establishing 
an  obligation  in  favour  of  another  person  has,  without  any  good  reason 
and  arbitrarily,  returned  the  instrument  to  the  debtor,  the  obligation 
is  not  terminated  ipso  facto ;  therefore  the  custodian  cannot  be 
saddled  forthwith  with  liability  to  pay,  by  way  of  damages,  a  sum 
equal  to  the  value  of  the  obligation  "  (Ditto,  3rd  July,  1901),  '*  In 
case  a  person  who  has  bought  a  thing  subject  to  a  stipulation  re  re- 
purchase has  resold  such  Ithing  to  a  third  person,  it  is  unlawful  for 
the  person  entitled  to  a  right  of  repurchase  to  demand  damages  from 
the  (first)  buyer  without  first  demanding  performance  of  his  agree- 
ment to  sell  the  property  back  "  (Ditto,  8th  July,  1901).  "  Merely 
because  an  immovable  in  respect  to  which  a  stipulation  re  repurchase 
exists  has  been  unconditionally  sold  to  a  third  party,  the  obligation 
under  such  stipulation  cannot  be  therefore  regarded  as  having  be- 
come impossible  to  perform "  (Ditto,  13th  March,  1901).  "  A 
contract  subject  to  a  stipulation  re  repurchase  is  simply  a  contract  of 
sale  under  which  the  seller  reserves  a  right  of  cancellation ;  therefore 
he  can  demand  damages  on  the  stipulation  re  repurchase  only  wben 
direct  performance  cannot  be  made  by  reason  of  an  act  of  the  buyer 
notwithstanding  that  the  sale  has  been  rescinded  "  (Ditto,  23rd  Jan., 
1900).  "  When  the  subject-matter  of  a  sale  (subject  to  a  stipulation 
re  repurchase);  has  been  entirely  destroyed;  or  it  has  become  abso- 
lutely impossible  for  the  thing  to  be  the  subject-matter  of  sale,  the 
buyer  is  relieved  from  the  liability  to  sell  the  property  back  to  the 
seller  ;  but  the  mere  fact  that  the  thing  has  been  sold  to  another 
person  and  is  not  actually  in  his  own  hands  does  not  constitute  a 
reason  why  he  should  be  relieved  from  the  said  liability  "  (Ditto, 
26th  April,  1899).  "In  demanding  damages  by. reason  of  non- 
performance of  an  obligation,  it  is  not  absolutely  necessary  for.  the 
creditor  to  rescind  the  contract  at  the  same  ,time  "■  (Ditto,  14th  Oct., 
1899). 


GENERAL  SURVEY  26&' 

II.     Scope  of  Compensation  for  Damages. 

It  is  a  rule  that  compensation  should  only  be' 
damaees  for  Pa^  'm  resPec'!  to  tQOSe  -damages  to  which  non- 
which  com-  performance  stands  in  a  relation  of  cause  and 
pensation  is  effect  and  not  for  any  other  damages.  In  other 
to  be  made  WOrds,  the  damage  must  be  proximate.  But  so 
long  as  there  is  a  relation  of  cause  and  effect  between  non-perform- 
ance and  damages,  compensation  must  be  paid  therefor  irrespective 
of  whether  such  relation  is  direct  or  indirect,  or  whether  the  damages 
are  positive  or  negative  (that  is,  whether  the  advantage  destroyed  is 
actual  or  prospective)  ;  but  in  the  laws  of  many  countries  the  rule  is 
subject  to  certain  restrictions.  According  to  Japanese  law,  com- 
pensation is  to  be  paid  only  for  such  damages 
as  would  usually  and  naturally  arise  from 
non-performance  under  ordinary  circumstances  (Art.  416,  1) ;  and 
for  such  damages  as  arise  under  special  circumstances  the  debtor 
is  ,not  liable  to  pay  compensation  except  when  the  circumstances 
were  foreseen  or  ought  to  have  been  foreseen  (Art.  416,  2). 
In  case,  for  example,  a  manufacturer  has  placed  an  order  for 
materials,  if  the  party  with  whom  such  order  has  been  placed  has 
failed  to  execute  the  commission  in  due  time  and  the  manufac- 
turer has  been  compelled  to  stop  his  work  and  sustained  a  loss  in 
consequence,  this  is  a  damage  which  has  arisen  under  ordinary  cir- 
cumstances, and  the  debtor  is  of  course  bound  to  pay  compensation 
therefor ;  but  if  the  manufacturer  has  been  obliged  to  pay  an 
excessive  penalty  for  breach  of  contract  to  a  customer  in  virtue  of  a 
special  agreement  entered  into  between  them,  the  loss  implied  in 
such  penalty  is  a  damage  arising  under  special  circumstances  and 
the  debtor  is  bound  to  pay  compensation  for  the  same  only  if  the 
creditor  (manufacturer)  specifically  informed  the  debtor  of  the  fact 
at  the  time  of  placing  the  order  and  both  parties  foresaw  the  possi- 
bility of  such  loss.  "  It  is  a  common  principle  of  law  that  damages 
for  which  a  debtor  is  bound  to  pay  compensation  on  the  ground  of 
non-performance  of  the  obligation  are  confined  to  such  damages  as 
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arise  from  such  non-performance  under  ordinary  circumstances,  or 
might  have  been  foreseen  even  though  they  have  arisen  under  spe- 
cial circumstances  "  {Supreme  Court,  10th  April,  1900).  "  Whether 
damages  arising  from  non-performance  of  an  obligation  have  arisen 
under  ordinary  or  special  circumstances  in  a  question  of  fact  and  not 
of  law  "  {Ditto,  23rd  Nov.,  1901).  "  When  demanding  compensa- 
tion on  the  ground  that  damages  have  been  sustained  in  consequence 
of  a  contract  of  exchange  of  shares  for  a  certain  obligation,  the  value 
of  such  shares  is,  unless  there  be  a  special  circumstance,  to  be  Aetet- 
mined  by  their  market  value  "  {Ditto,  14th  Dec,  1909).  "  If,  as 
the  result  of  a  seller  of  stone  for  the  construction  of  a  bridge  having 
failed  to  deliver  the  stone  in  time,  it  has  become  impossible  for 
the  buyer  to  perform  his  liability  towards  a  third  party  to  whom  he 
has  agreed  to  supply  the  said  stone,  and  in  consequence  he  has  been 
obliged  to  request  a  period  of  grace  in  respect  to  the  performance  of 
his  liability  and  supply  materials  for  the  construction  of  a  temporary 
bridge  in  the  meantime,  such  expenditure  is  simply  '  damage  aris- 
ing under  special  circumstances '  within  the  meaning  of  Art.  416,  2 
of  the  Civil  Code "  {Ditto,  28th  Oct.,  1908).  "  When  a  creditor 
asserts  special  circumstances  in  demanding  damages  in  accordance 
with  the  provision  of  Art.  416,  2  of  the  Code,  his  demand  is,  unless 
there  be  a  special  expression  of  intention  to  the  contrary,  to  be  re- 
garded a?  including  a  demand  for  compensation  for  '  damages  aris- 
ing under  ordinary  circumstances  '  within  the  meaning  of  par.  1  of 
the  same  article  "  {Ditto,  13th  April,  1908).  "  In  case  a  trader 
has  bought  certain  goods  for  business  purposes  and  the  seller  has 
failed  to  perform  the  contract,  if  the  value  of  the  goods  has  risen 
subsequent  to  the  time  appointed  for  delivery,  the  buyer  may  de- 
mand compensation  from  the  seller  for  the  difference  in  value  even 
though  he  has  not  really  sold  the  goods  to  a  third  party  "  {Ditto, 
1 8th  March,  1908),  "  If  subsequent  to  the  making  of  a  contract  of 
sale,  the  subject-matter  has  naturally  risen  in  price  and  the  seller 
does  not  perform  the  contract,  the  buyer  may  demand  compensation 
for  the  amount  by  which  it  has  risen  in  price,  irrespective  of  whether 
the  goods  have  or  have  not  been  sold  at   the  same  price  as  when 
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bought  "  {Ditto,  28  th  Nov.,  1905).  "  Even  though  performance  of 
a  contract  became  impossible  owing  to  the  promulgation  of  a  law  or 
ordinance  subsequent  to  the  making  of  the  contract,  if  the  debtor 
had  been  previously  put  in  mora  he  must  pay  compensation  for 
damages  according  to  the  enhanced  price  of  the  subject-matter  if  the 
latter  has  subsequently  risen  in  value  owing  to  economic  circum- 
stances "  (Ditto,  29th  Oct.,  1906).  "  In  order  to  claim  damages 
under  Art.  416,  1  of  tbe  Civil  Code  it  is  necessary  that  owing  to 
the  non-performance  of  an  obligation  the  creditor  should  have  ac- 
tually sustained  damages  or  been  actually  deprived  of  profit  which 
he  would  otherwise  have  made  "  (Ditto,  23rd  April,  1906).  "  In 
case  a  sub-contractor  has  undertaken  vis-a-vis  a  contractor  to  com- 
plete the  whole  of  the  work  contracted  for  and  received  a  sum  on 
account,  but  has  unwarrantably  failed  to  complete  the  work,  and  the 
contractor  has  been  obliged  to  get  another  person  to  execute  the  re- 
maining work,  the  sub-contractor  is  bound  to  pay  compensation  for 
the  expenses  which  have  been  required  for  the  completion  of  the 
remaining  work  and  resulted  in  damaging  the  contractor ;  therefore 
a  judgment  is  illegal  when  it  rules  that  the  contractor  may  demand 
restoration  of  the  money  paid  in  excess  but  has  no  right  to  demand 
damages  "  (Ditto,  19th  March,  1906).  "  Liability  to  make  com- 
pensation for  damages  arising  from  non-performance  does  not  vary 
in  scope  according  to  whether  the  contract  has  or  has  not  been  res- 
cinded by  reason  of  such  non- performance "  (Ditto,  10th  July, 
1905).  "  In  determining  the  amount  of  damages  in  an  action  for 
damages  on  the  ground  of  non-performance  of  a  contract  of  sale,  it 
is  not  absolutely  necessary  that  the  value  of  the  goods  at  the  place  of 
performance  of  the  contract  should  be  taken  as  the  standard  "  (Dittd, 
10th  June,  1905). 

.     Non- performance  of  an  obligation  is  usually 

At     also     ^ue  *°  a  cause  imputable  to  the  debtor  alone  ;  but 

is  in  fault       there  are  cases  where  the  creditor  also  is  partly  to 

blame  (as    when  he  has  changed  his  abode  and 

Art  418 

■    '""         failed  to  inform  the  debtor  of  the  fact).     In  such  a 

case  it  would  be  unfair  to  require  the  debtor  only  to  make  compen- 


272  OBLIGATIONS   (SAIKEN) 

sation  for  all  the  damage  arising  therefrom  ;  and  so  the  Court  must 
take  the  circumstances  of  the  case  into  consideration  in  determining; 
the  liability  for,  and  the  amount  of,  damages,  the  debtor  being  en-, 
tirely  relieved  from  the  liability  or  required  to  pay  compensation  only 
for  part  of  the  damages  according  to  the  circumstances  (Art.  418). 

III.     Manner  of  Making  Compensation  for  Damages. 

'  Compensation  for  damages  has  for  its  object  to 
Principles       place  the  creditor  in  the  position  in  which  he  would 
re  a  in°  have  been  if  the  obligation  had  been  duly  perform- 

is  to  be  made  e^ ;  theoretically  speaking,  therefore,  the  most 
proper  manner  of  making  compensation  would  be 
that  according  to  which  the  same  prestation  as  the 
tenor  of  the  obligation  is  made  (natural  revivor) ;  but  on  the  other 
hand  this  method  cannot  always  be  easily  followed  in  practice,  and, 
moreover,  there  are  many  cases  where  the  whole  of  the  damage  sus- 
tained cannot  be  made  good  in  this  manner.  It  is  therefore  advis- 
able, for  the  sake  of  practical  convenience,  that  the  amount  of 
damages  for  which  compensation  is  to  be  paid  should  be  estimated 
in  money  and  the  debtor  be  required  to  pay  compensation  accord- 
ingly (monetary  revivor).  Hence  the  provision:  "  The  amount  of 
damages  is  to  be  determined  (assessed)  in  money  unless  there  be  a 
special  agreement  to  the  contrary  between  the  parties  "  (Art.  417). 
"  The  term  '  money '  in  this  connection  denotes  legal  currency 
circulating  in  Japan ;  therefore  it  is  illegal  for  a  person  merely 
claiming  to  have  sustained  damages  by  an  unlawful  act  (tort)  of 
another  to  demand  prestation  of  foreign  currency  by  way  of  coin; 
pensation  "  {Supreme  Court,  19th  Feb.,  1906). 

IV.     Subrogation  by  title  of  Compensation. 

When  a  creditor  has  received  as  compensa- 
Subrogation     ^on  for  flamages  the  full  value  of  the  thing'or  right 

■         ~       which  forms  the  subiect-matter  of  the  prestation 
paying  com-  J  r 

pensation       originally  agreed  upon,  he  has  obtained  pecuniary 

satisfaction  and  it  is  no  longer  necessary  that  he 
Art.  422 

should  be  empowered  to  exercise  his  right  over 
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such  thing  or  rigM ;  and  it  is  but  fair  that  the  debtor  who 
has  paid  the  full  value  of  the  thing  or  right  should  be  enabled 
to  exercise  the  said  right  in  place  of  the  creditor.  In  such  a 
case,  therefore,  the  creditor  is  legally  deemed  to  I  have  waived  the 
thing  or  right  in  favour  of  the  debtor,  and  the  latter  is,  by  operation 
of  law,  subrogated  into  the  position  of  the  creditor  in  respect  to  such 
thing  or  right  (Art.  422).  In  case,  for  example,  a  person  with 
whom  a  certain  thing  has  been  deposited  has  lost  the  thing  by  his 
own  fault,  the  creditor  (depositor)  may  receive  the  full  value  of  the 
thing  in  damages,  but  when  he  has  done  so  he  can  no  longer 
claim  recovery  of  the  thing  itself  even  though  it  may  subsequently 
be  discovered,  and  the  debtor  (depositary)  becomes  owner  thereof  in 
place  of  the  creditor. 

V.     Moratory  Interest  (Ghien  Bisohu). 

Although  compensation  for  damages  is  a  very 

Manner  of      convenient    remedy    for    non-performance    of    an 

which  is  snecial  obligation.  ye'  ^  k  incumbent  upon  the  creditor  to 

to  monetary     prove  the  fact,  of  damages  having  been  actually 

obligations      sustained,  and  it  is  not  always  easy  for  him  to  do 

Art  419  so — e8Pe°iaMy  m  ^aB  case  °f  a  delay  in  the  per- 
formance of  an  obligation  which  has  a  sum  of 
money  for  its  subject-matter.  Money  is  utilized  in  so  many  various 
ways  that  it  is  hard  to  tell  how  the  money  would  have  been  spent 
if  payment  had  been  made  in  time,  or  to  prove  what  damage  has 
been  actually  sustained  as  the  result  of  non-performance.  Nor  is  it 
always  easy  for  a  Court  to  form  a  correct  opinion  of  the  damage 
actually  sustained.  But  money  being  lent  out  at  interest,  it  will 
greatly  simplify  matters  if  the  creditor  is  to  be  deemed  to  have 
sustained  a  loss  answering  to  the  amount  of  interest  in  consequence 
of  non-  performance  and  enabled  to  obtain  compensation  accordingly. 
And  interest  being  calculated  according  to  the  legal  late  if  there  be 
no  stipulation  to  the  contrary,  the  debtor  should,  as  a  rule,  pay 
interest  at  the  legal  rate  (5  per  cent,  per  annum),  but  if  the  rate  of 
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interest  is  contractually  fixed  (in  respect  to  the  obligation)  and  such 
rate  is  higher  than  the  legal  rate,  to  require  the  debtor  to  pay  interest 
at  the  legal  rate  might  have  the  result  of  putting  off  payment ;  jn 
such  a  case,  therefore,  interest  (subsequent  to  the  day  of  maturity) 
must  be  paid  at  the  said  contractual  rate  (Art.  419,  1).     Interest 
thus  payable  is  called  "  moratory  interest  "  (chien-risoku).     Though 
called  "  interest,"  this  really  is  not  interest  but  damages  fixed  at  a 
rate  of  interest.     The  arrangement,  however,  being  based  on  the 
foregoing  reasons,  all  that  it  is  necessary  for  the  creditor  to  prove  in 
order  to  claim  damages  in  this  peculiar  form  is  that  performance  has 
not  been  made  in  time — that  is,  it  is  not  necessary  for  him  to  prove 
that  damage  has  been  actually  sustained,  nor  is  the  debtor  enabled 
to  plead  vis  major  in  order  to  evade  his  liability  to  pay  damages  in 
this  manner  (Art.  419,  2).     "  Vis  major  (fukako-ryohu)  refers  to, 
some  fact  the  occurrence  or  the  pernicious  result  of  which  a  person  to 
whom  it  has  happened  would  not  have  been  able  to  prevent  even 
though  he  had  adopted  measures  suitable  to  his  position  "  (Supreme 
Court,  25th  Nov.,  1910).     "Art.  419  of  the  Civil  Code  merely 
determines  the  scope  of  a  right  which  a  creditor  has  against  the 
debtor  ;  therefore  it  does  not  apply  when  determining  the  question  of 
whether  profit  has  or  has  not  been  made,  or  how  much  profit  has 
been  made  (if  any)  out  of  the  money  while  in  the  hands  of  the 
debtor"   (Ditto,   20th   Oct.,    1910).      "It  is  a  rule    which  was 
recognized  even  prior  to  the  enforcement  of  the  Civil  Code  that  a 
person  who  has  failed  to  perform  a  monetary  obligation  should  pay, 
as  compensation  for  damages  for  non-performance,  a  sum  equivalent 
to  the  contractual  interest "  (Ditto,  21st  Oct.,  1907).     "  In  case  a 
person  who  has  incurred  a  monetary  obligation  has  failed  to  perform 
and  the  creditor  demands  compensation  for  damages,  if  there  is  a 
rate  of  interest  agreed  upon  between  the  parties  and  such  rate  exceeds 
the  legal  rate  of  interest,  the  Court  must  determine  the  amount 
■payable  in  damages  in  accordance  with  the  proviso  annexed  to  Art. 
419,  1  of  the  Civil  Code  and  also  in  accordance  with  the  Law  for 
the  Bestriction  of  Interest,  and  in  so  far  as  the  limits  laid  down  in 
.the  same  are  not  transgressed  (Ditto,  29th  April,  1906).     "In  its 
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nature,  moratory  interest  is  simply  "  compensation  for  damages  " 
within  the  meaning  of  the  Civil  Code,  but  there  is  no  iegal  objection 
to  its  being  called  "  interest."     (Ditto,  20th  Dec,  1900). 

VI.     Previous  Determination  of  the  Amount  of  Damages. .. 

A  special  agreement  as  to  the  amount  of  corn- 
Amount  of      pensation  for  damages  is  also  valid  as  a  remedy 
damages  fixed    against  difficulties  standing  in  the  way  of  proving 
the  fact  of  damage  having  been  sustained — that 
Art.  420, 1      *s>  *he  parties  may  arrange,  as  an  accessory  clause 
to  the  agreement  in  respect  to  the  principal  obliga- 
tion,  that   a   fixed  amount  of  money  shall  be  paid  by  way  of 
compensation  for  damages  in  the  event  of  the  debtor  failing  to 
perform,  such  stipulation  being  called  a  "  negligence  clause  "  (kwatai 
yakJcan).     In  such  a  case,  all  that  is  necessary  for  the  creditor  to  do 
will  be  to  prove  that  performance  has  not  been  made,  and  it  is  not 
necessary  further  to  prove  that  damage  has  been  really  and  actually 
sustained  and  how  much,  etc.,  nor  is  it  in  the  power  of  a  Court  to 
increase  or  reduce  the  amount,  for  seeing  that  a  person  may  make 
even  a  free  and  unconditional  gift,  the  Court  cannot  interfere  with 
such  a  stipulation  so  long  as  it  is  not  prejudicial  to  public  welfare 
(Art,  420,   1).     "In  case  the  parties  have  fixed  in  advance  the 
amount  payable  by  the  defaulter  in  the  event  of  non-performance  of 
the  agreement,  the  defaulter  must,  unless  there  be  a  stipulation  to 
the  contrary,  pay  the  amount  agreed  upon  irrespective  of  whatever 
damage  has  really  been  sustained,  and  whether  the  damage  sustain- 
ed is  more  or  less  than  the  said  amount "  (Supreme  Court,  2nd 
Feb.,  1907).     "  According  to  Art.  5  of  the  Law  for  the  Restriction 
of  Interest  (Decree  No,  66  of  the  Year  1877),  even  though  the 
debtor  may  have  promised  the  creditor  to  pay  a  certain  compensa- 
tion, fine,  penalty,  etc.  in  case  of  payment  not  being  made  in  due 
course,  if  the  amount  is  found  to  be  disproportionate  to  the  damages 
to  be  made,  good,  a  reasonable  reduction  may  be  made  from  it ; 
..therefore,  in  so  far  as  a  monetary  Joan  for  consumption  is  concerned, 
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a  Court  may  reduce  trie  amount  which  the  parties  have  fixed 
beforehand  as  payable  in  compensation  in  the  event  of  the  obligation 
not  being  paid  in  due  course  "  {Tokyo  District  Court,  20th  May, 
1904).  The  amount  of  damages  fixed  in  advance  as  payable  for  the 
non-performance  of  a  monetary  obligation  is  not  void  even  though  it 
exceeds  the  maximum  rate  fixed  in  the  Law  for"  the  Restriction  of 
Interest  {Resolution  of  the  Hoso-kwai).  "  In  respect  to  the  increase 
or  reduction  of  the  amount  of  compensation  for  damages  fixed  in 
advance  for  non- performance  of '  an  obligation  under  a  monetary 
loan,  Art.  5  of  the  Law  for  the  Restriction  of  Interest — and  not 
Art.  420  of  the  Civil  Code — governs  so  'long  as  the  former  law  is  not 
revoked  "  {Opinion  of  the  Director  of  the  Bureau  of  Civil  and 
Criminal  Affairs).  "  According  to  Art.  117  of  the  Law  concerning 
the  Application  of  the  Commercial  Code,  Art.  5  of  the  Law  for 
the  Restriction  of  Interest  does  not  apply  to  commercial  matters ; 
therefore  Art.  420  of  the  Civil  Code  governs  in  the  case  of  the 
amount  of  damages  fixed  ia  advance  in  respect  to  a  monetary  loan 
granted  by  a  regular  money-lender  "  {Ditto). 

The  question  which  presents  itself  in  this  con- 
between        nection  is  whether  the  payment  of  the  amount  of 
previously  fixed  damages  fixed  in  advance  has  the  effect  of  releasing 
amount  of       the  debtor  from  his  liability  to  perform  or  whether 

damages  and     j^e  crejitor  may  farther  demand  performance  and, 
performance  or  ...        -  ,  ,    ,  ,  ,.    . 

-  _•„    „*     it  performance   has   not   been   made  accordingly. 
rescission  ol  \  kJ 

contract  rescind  the  contract  on  the  ground  of  non-per- 
formance. In  view  of  what  obtains  in  a  majority 
of  cases,  the  law  provides  that  unless  there  be  a 
special  agreement  (either  express  or  implied)  to  the  contrary,  the 
payment  of  the  amount  in  question  does  not  serve  the  purpose  of 
performance,  nor  does  the  creditor  thereby  lose  his  right  to  rescind 
the  contract  on  the  ground  of  non-performance  (Art.  420,  2).  In 
case,  for  example,  the  amount  of  damages  agreed  upon  in  advance  is 
'excessively  great — greater  than  even  the  amount  of  the  subject- 
matter  of  the  contract — the  creditor  cannot  demand  further  per- 
•fbrmance  and  rescind  the  contract  in  case  of  non-performance  and 


rescission  of 
contract 

Art.  420 
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thus  relieve  himself  from  his  own  liability,  because  it  must  then  be 

regarded  as  the  intention  of  the  parties  that  the  payment  of  the  said1 

amount  should  be  taken  as  equivalent  to  performance. 

In  some  cases  the  parties    enter    upon    an 

Penalty  for.     agreement  respecting  -what  is  technically  called  a 

breach  of       "penalty  for  breach  of  contract "  {iyahu-hin)  or 

more  commonly  a  "fine"  (baJchin) ;  and   doubts 

Art.  420  3      mav  be  entertained   in   this  respect    also    as    to 

whether  it  is  fixed  merely  as  an  inducement  for  the 

debtor  to  perform  and  has  no  connection  whatever  with  the  question 

of  compensation  for  damages.     In  this  case  also  it  is  provided  by 

the  law,  agreeably  to  the  circumstances  in  a  majority  of  cases,  that 

the  penalty  is  to  be  considered  as  the  amount  of  damages   fixed 

beforehand,  so  that  the  creditor  is  barred  from  demanding  further 

damages  unless  it    be    proved    that   the   parties  have  been  of  a 

different    intention    (Art.    420,    3).      The    above 
Art.  421  ... 

applies  primarily  where  the  amount  of  damages  is 

fixed  in  money,  but  it  also  applies  mutatis  mutandis  when  some- 
thing other  than  money  is  fixed  on  in  advance  as  the  compensation 
for  damages  (Art.  421)— a  provision  which  applies  not  only  when  a 
certain  quantity  of  rice  (for  instance)  has  been  agreed  upon  to  be 
delivered  by  way  of  damages,  but  also  when  it  has  been  stipulated 
that  a  certain  act  (such  as  advertisement)  or  service  be  done  or 
rendered  to  the  same  end. 

Sub-section  4. 

Bights  of  Action  for  the  Preservation  of  Obligations 

(Hozen  Sohen). 

L    Eight  of  Indirect  or  Oblique  Action. 

An  obligation  being  merely  a  right  by  virtue 

Right  of        of  which  a  certain  prestation   can  be  demanded 

oblique  action    from  ^g  particular  debtor,  the  creditor  ought  to 

A  t.  423        kave  no  claim  whatsoever  in  respect  to  the  rights 

which  the  debtor  possesses  against  third  persons. 
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From  another  point  of  view,  however,  the  entire'  property  of  the 
debtor  may  be  regarded  as  constituting  security  for  the  creditor's 
claim,  for  if  the  debtor  should  fail  to  exercise  rights  belonging  to 
himself  it  might  have  the  result  of  involving  the  creditor  in  the 
consequence  of  such  failure  and  endangering  the  effect  and  validity 
of  his  obligation.  For  this  reason  the  law  empowers  the  creditor  to 
exercise  rights  belonging  to  the  debtor  in  the  latter 's  place  if  such 
course  be  necessary  for  the  preservation  of  his  own  obligation 
(principal  part  of  Art.  423,  1).  This  is  what  is  called  the  "  right  of 
indirect  or  oblique  action  "  (Jcansetsu  soken)  or  "  right  of  action  in 
subrogation  "  (dai-i  soken).  If,  for  example,  the  debtor  has  acquir- 
ed a  lot  of  land  or  building  and  neglects  to  obtain  a  registration  of 
such  acquisition,  the  creditor  may  demand  registration  in  place  of 
the  debtor ;  and  if  the  debtor  has  a  debtor  of  his  own  (that  is  a 
"  garnishee "  (daisan-saimusha)  as  he  is  technically  called)  and 
omits  to  exercise  his  claim  against  the  same,  the  creditor  may 
demand  performance  from  the  garnishee  on  behalf  of  the  debtor. 
In  this  manner,  an  obligation,  the  validity  of  which  is  usually 
confined  to  the  actual  parties,  is  sometimes  valid  as  against  third 
persons  also. 

The    above    rule,    however,    is    subject    to    two    limitations, 
namely : — 

(1)  Eights  which  are  exclusively  personal  to  the  debtor  cannot 
be  exercised  by  means  of  an  oblique  action  (proviso  to 
Art.  423,  1) — an  exception  which  follows  as  the  neces- 
sary result  of  the  very  nature  of  such  rights.  jThus,  even 
though  a  certain  person  is,  either  in  performance  of  his 
legal  duty  to  furnish  support  (see  Art.  954)  or  in  virtue 
of  a  contract,  etc.,  bound  to  make  a  fixed  monthly 
allowance  for  the  maintenance  of  the  debtor,  the  credit- 
or is  not  entitled  to  claim  payment  of  such  allowance  on 
behalf  of  the  debtor.  A  "right  which  is  exclusively 
personal  to  the  debtor  " '  refers  to  any  right  in  the  very 
nature  of  which  it  is  necessary  that  it  should  be  decided 
purely  by  the  volition  of  the  debtor  whether  it  be  exer- 
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cised  or  not.  The  procedure  involved  is  provided  in 
Arts.  72*79  of  the  Law  of  Procedure  in  Non-conten- 
tious Matters. 


These  read : — 


Art.  72. — If  there  is  danger  that  it  will  be  impos- 
sible or  difficult  for  a  creditor  to  preserve  his  right  unless 
he  exercises  the  right  of  the  debtor  before  his  own 
right  falls  due,  he  may  apply  for  a  judicial  subrogation. 

Art.  73. — A  judicial  subrogation  belongs  to  the 
jurisdiction  of  the  Local  Court  of  the  place  where  the 
debtor  has  his  ordinary  forum. 

Art.  74. — In  addition  to  the  facts  mentioned  in 
Art.  9  (that  is,  (1)  the  name  and  domicile  of  the 
applicant,  (2)  if  the  application  is  made  by  a  representa- 
tive, his  name  and  domicile ;  (3)  the  nature  of  the 
application  and  the  facts  which  form  the  ground  there- 
of ;  (4)  the  date ;  (5)  the  name  of  the  Court ;  and 
(6)  the  signature  and  seal  of  the  applicant  or  his  re- 
presentative) the  application  for  subrogation  must 
contain : — 

1.  The  names  and  domiciles  of  the  debtor  and  the 

garnishee ; 

2.  The  obligation  whose  preservation  is  sought  by 

the  applicant,  and  the  description  of  the 
right  which  he  wishes  to  exercise. 

Art.  75. — If  the  Court  finds  that  there  is  good 
ground  for  the  application,  it  may  admit  it,  either  or- 
dering security  to  be  given  or  without  security. 

Art.  76. — A  decision  by  which  the  application  is 
admitted  must  be  communicated  to  the  debtor  ex  officio. 

The  debtor  who  has  received  such  a  communication 
cannot  dispose  of  his  right. 

Art.  77. — Against  a  decision  refusing  the  applica- 
tion, immediate  complaint  may  be  made. 
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Against  a  decision  admitting  the  application,  tbe 
debtor  may  make  immediate  complaint  The  time  for 
such  complaint  is  computed  from  the  day  when  the  de- 
cision is  communicated  to  the  debtor. 

Art  78. — The  person  who  must  bear  the  costs  of 
the  proceedings  on  complaint  and  those  which  in  the 
first  instance  were  charged  to  the  complainant,  is  deter- 
mined according  to  the  provisions  of  Art.  72, 1  of  the 
Code  of  Civil  Procedure  (which  charges  the  costs  of 
the  suit  to  the  party  defeated),  the  applicant  and  the 
complainant  being  considered  as  the  parties. 

Art.  79. — The  provisions  of  Art.  13  (which  pro- 
vide :  "  The  hearings  are  not  open  to  the  public ;  but 
the  Court  may  admit  any  one  whom  it  thinks  proper  to 
admit  ")  and  Art.  15  (which  provides  :  "  The  public 
procurator  may  express  his  opinion  in  the  matter  and 
attend  the  hearings,  if  any.  Notice  of  the  matters  and 
the  time  fixed  for  a  hearing  must  be  given  to  the  public 
procurator  ")  apply  mutatis  mutandis  to  the  proceed- 
ings mentioned  in  this^  chapter  (that  is,  proceedings 
connected  with  judicial  subrogation). 
(2)  So  long  as  the  obligation  in  favour  of  the  creditor  is  not 
due,  he  has  no  authority  to  exercise  a  right  of  the  debtor 

in  the  latter's  place  exeept  with  the  approval  of  a 

Court,  because  so  long  as  the  obligation  does  not 
mature  it  cannot  be  regarded  as  exposed  to  imminent 
danger,  and  if  subrogation  was  permitted  even  in  such 
a  case  it  would  enable  the  creditor  unduly  to  interfere 
with  the  rights  of  the  debtor ;  but  even  before  the  obli- 
gation falls  due  the  creditor  may  do  an  act  of  preserva- 
tion (such  as  interrupting  prescription  or  obtaining  a 
registration)  in  respect  to  the  rights  of  the  debtor, 
because  acts  of  preservation  are  so  simple  in  their  nature 
that  it  is  not  worth  while  to  trouble  a  Court  to  render  a 
iudgment  in  each  particular  case ;  and,  moreover,  they 
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require  such  urgent  attention  in  many  cases  that  there  is 
no  time  for  the  creditor  to  apply  for  and  obtain  such  a 
judgment  (Art.  423,  2), 
"  In  case  '  A '  has  sold  a  lot  of  land  belonging  to  him  to  '  B  ', 
and  '  B ',  in  his  turn,  has  sold  the  same  to  '  C  ',  and  in  neither  case 
has  the  transfer  of  the  ownership  by  sale  been  registered,  '  G  '  may, 
in  accordance  with  Art.  423  of  the  Civil  Code,  and  in  order  to  pre- 
serve his  right  to  require  '  B '  to  observe  the  necessary  registration 
formalities,  exercise  '  B's  '  right  to  make  a  demand  upon  '  A '  to 
obtain  a  registration  of  the  transfer  of  the  property  from  '  A  '  to  '  B  ' 
(Supreme  Court,  6th  July,  1910).  "  As  Art.  423  imposes  no  restric- 
tion upon  the  scope  of  obligations  which  can  be  preserved  under  that 
Article,  any  obligation  may  enjoy  the  benefit  of  the  said  Article  if  it 
be  of  such  nature  that  it  is  calculated  to  be  preserved  by  the  exercise 
of  a  right  of  the  debtor ;  and  it  is  not  always  necessary  to  consider 
whether  it  has  any  reference  to  the  question  of  whether  the  debtor 
is  solvent  or  insolvent "  (Ditto).  "  Even  though  the  obligation  which 
the  creditor  desires  to  preserve  has  no  connection  with  the  question 
of  whether  the  debtor  is  solvent  or  insolvent,  the  Article  in  question 
also  governs  if  the  exercise  of  a  right  belonging  to  the  debtor  is  ap- 
propriate and  necessary  to  the  preservation  of  such  obligation — in 
other  words — it  is  not  a  condition  necessary  to  the  application  of  the 
Article  in  question  that  the  debtor  is  insolvent "  (Ditto).  "  The 
right  of  action  in  subrogation  which  is  conferred  upon  the  creditor 
by  Art.  423  of  the  Civil  Code  can  only  be  exercised  by  him  for  the 
preservation  of  his  obligation  when  the  debtor  himself  does  not  exer- 
cise the  right  involved  ;  therefore  if  the  debtor  has  already  exercised 
it,  the  creditor  cannot  exercise  it  any  longer  irrespective  of  whether 
the  exercise  of  it  by  the  debtor  has  been  followed  by  favourable  or 
unfavourable  results  "  (Ditto,  27th  Feb.,  1908).  V  The  provision  of 
Art.  423,  1  merely  authorizes  the  creditor  to  cause  the  garnishee  to 
make  payment  to  the  debtor  for  his  (the  creditor's)  benefit,  and  so 
prevent  the  debtor's  property  from  being  unnecessarily  reduced  :  it 
does  not  authorize  him  to  receive  payment  direct  from  the  gar- 
nishee "  (Ditto,  11th  Dec,  1903).     "  The  result  of  the  exercise  of  a 
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right  under  Art.  423  should  accrue  directly  to  the  person  entitled  to 
such  right ;  if,  therefore,  the  right  exercised  is  an  obligation  existing 
in  favour  of  the  debtor,  the  creditor  may  merely  require  the  gar- 
nishee to  make  the  prestation  to  the  debtor  :  he  is  not  entitled  to 
require  such  prestation  to  be  made  direct  to  himself  (creditor) " 
Tokyo  Appeal  Court,  26th  Feb.,  1912). 

II.     Eight  of  Bevocatory  Action  (Haishi  Sohen). 

The  indirect  action,  which  has  just  been  dis- 

Kignt  ol        cussed,  is  useful  when  the  creditor  is  liable  to  sustain 
revocatory       ., 
action  damages  m  consequence  of  a  non-action  or  omission 

on  the  part  of  the  debtor ;  but  there  are  cases  when 
the  creditor  runs  the  risk  of  a  loss  as  the  result  of  a  juristic  act  done 
by  the  debtor.  Not  merely  an  act  done  without  any  consideration 
(such  as  a  gift)  but  even  an  act  done  for  a  consideration  may  have 
the  result  of  reducing  the  property  of  the  debtor.  In  such  a  case,  the 
creditor  may,  for  the  purpose  of  preserving  his  own  claim,  demand 
cancellation  by  the  Court  of  the  juristic  act  done  by  the  debtor  to 
the  prejudice  of  the  creditor.  This  right  of  action  is  called  the  "  right 
of  revocatory  action  "  (haishi  sohen)  or  "  right  of  action  for  can- 
cellation "  (torikeshi  soken). 

Bad  faith  on  the  ^n  a(^ition  to  the  aforementioned  objective 

part  of  the      fack  °f  the  given  act  being  injurious  to  the  creditor, 

debtor  and      it  is  essential,  for  the  exercise  of  the  right  of  revo- 

beneficiary  or    cat0ry  action,  that  there  should  further  be  present 

the  subjective  fact  of  the  debtor  having  done  the 

act   knowing  it  to  be  injurious  to  the  creditor: 

moreover,  if  there  is  a  person  who  has  been  benefitted  by  the  act*,  or 

a  sub-acquirer**  (tentoku-sha)  it  is  necessary  that  such  person  should 

*  The  "  beneficiary  "  {jueki-sha)  is  usually  the  other  party  to  the  act,  but  in  the 
case  of  a  contract  for  the  benefit  of  a  third  person  the  latter  is  the  beneficiary. 

**  A  "  sub-acquirer  "  (tentoku-sha),  within  the  sense  of  the  Civil  Code,  is  a 
person  who  has,  by  a  particular  title,  either  acquired  the  thing  or  right  forming  the 
subject-matter  of  the  juristic  act  between  the  debtor  and  the  beneficiary ;  though  the 
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have  had  knowledge  of  the  fact  of  the  act  (of  acquisition  or  sub- 
acquisition)  being  injurious  to  the  creditor  at  the  time  of  the  act  or  of 
the  sub-acquisition  (Art.  424,  1).  This  is  why  the  act  is  called  a 
"  fraudulently  injurious  act "  {sagai  hoi).  Thus,  if  the  sub-acquirer 
has  acted  in  bad  faith,  a  revocatory  action  may  be  instituted  against 
him  irrespective  of  whether  the  intermediate  beneficiary  also  acted  in 
bad  faith  or  otherwise. 

The  right  of  revocatory  action,  however,  can 

,    a    .  only  be   exercised   in  regard  to  acts  which  have 
upon  and  effect        J  .    ° 

of  the  exercise   property  rights  for  their  subject-matter  (Art.  424, 
of  the  right  of   2),    so    that    even    though  the  debtor    has  (for 
revocatory     example)  acknowledged  an  illegitimate  child,  and 
thereby  incurred  a  liability  to  support  it,  and  re- 
duced his   property   as   a  result,  the  creditor  cannot  demand  the 
cancellation  of  the  act  of  acknowledgment.     As  to  the  effect  of  the 

cancellation  of  an  act  by  the  exercise  of  this  right 
Art.  425 

of  action,  it  operates  not  to  the  exclusive  benefit  of 

the  particular  creditor  who  has  exercised  the  right,  but  to  the  com- 
mon benefit  of  all  the  creditors  (Art.  425),  because  the  property  of 
the  debtor  (as  we  have  already  briefly  mentioned)  should  be  regard- 
ed as  forming  the  common  security  for  all  the  creditors  whose  claims 
are  not  specially  secured,  and  a  fraudulently  injurious  act  of  the 
debtor  is  injurious  to  all  such  creditors.  Seeing  how  far-reaching 
the  effect  of  the  cancellation  is,  this  right  of  cancellation  can  only  be 
exercised  by  means  of  an  action,  and,  moreover,  it  is  terminated  by 
prescription  sooner  than  an  ordinary  right  of  can- 
r  '  '  "  cellation  bcause  it  would  be  productive  of  a  variety 

of  abuses  were  it  allowed  to  remain  effective  for  long.  Thus,  the '; 
particular  right  of  cancellation  is  terminated  by  prescription  if  not 
exercised  for  two  years  from  the  time  when  the  creditor  obtained- 

sub-acquirer  commonly  obtains  assignment  of  the  whole  of  the  thing  or  right" 
acquired  by  the  beneficiary,  it  is  not  absolutely  necessary  that  it  should  be  so;  a 
person  in  whose  favour  a  servitude,  emphyteusis  or  mortgage  has  .been  created 
over  an  immovable  acquired  by  the  beneficiary  is  also  a  sub-acquirer  (Osaka  District 
Court,  1912). 
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knowledge  of  the  cause  of  annulment,  or  if  twenty  years  have  lapsed' 
since  the  time  of  the  act  (A.rt.  426).  The  latter  provision  has  been 
added  lest  the  right  should  remain  exercisable  longer  than  ordinary 
rights  as  the  result  of  the  time  when  the  prescription  commences  to 
run  being  fixed  at  the  time  when  the  creditor  obtained  knowledge  of 
the  cause  of  cancellation. 

"  It  is  a  lawful  juristic  act  for  the  debtor  to  sell  his  property  to 
another  person,  and  not  an  unlawful  act ;  but  the  provision  of 
Art.  424  has  been  specially  made  for  the  protection  of  creditors 
in  general,  because  such  act  may  result  in  reducing  the  common 
security  for  their  claims  and  doing  injury  to  them  all."  (Su- 
preme Court,  9th  July,  1906).  Art.  424  is  a  provision  by  virtue 
of  which  the  cancellation  of  a  juristic  act  which  has  validly  come 
into  existence  may  be  demanded ;  therefore  the  Article  does  not 
apply  when  the  act,  by  reason  of  being  fictitious,  does  not  come 
into  existence,  and  consequently  it  is  not  necessary  that  it  should  be 
cancelled  "  (Ditto,  14th  Nov.,  1908).  "  Even  though  a  juristic  act 
has  been  performed  by  the  debtor  knowing  it  to  be  injurious  to  the- 
creditor,  it  is  of  course  valid  so  long  as  it  is  not  cancelled  in  ac- 
cordance with  Art.  424 ;  therefore  even  though  the  act  is  really 
injurious  to  the  creditor,  and  the  sub-acquirer  acted  in  bad  faith,  the 
creditor  has  no  right  immediately  and  directly  to  require  the  sub- 
acquirer  to  return  to  him  the  thing  bought  by  him  (sub- acquirer),, 
nor  has  he  any  right  to  demand  damages  even  though  the  thing  is 
not  in  his  ("the  sub-acquirer's)  hands  "  (Ditto,  July,  1916).  "  In  an 
action  for  the  cancellation  of  a  fraudulently  injurious  act,  it  is  not 
necessary  for  the  plaintiff  to  prove  that  the  beneficiary  or  sub-acguirer 
acted  in  bad  faith,  because  the  latter  is  legally  presumed  to  have 
acted  in  bad  faith,  and  it  is  therefore  incumbent  on  the  beneficiary 
or  sub-acquirer  to  prove  that  he  acted  in  good  faith,  and  he  is 
saddled  with  the  same  burden  of  proof  irrespective  of  whether  he. 
had  any  means  of  ascertaining  whether  the  creditor  had  transacted 
with  the  debtor  previous  to  him  "  (Ditto,  21st  Sept.,  1903).  "  Ac- 
cording to  Art.  424,  if  the  debtor  has  done  a  juristic  act  knowing  it 
to  be  injurious  to  the  creditor,  the  other  party  to  the  act — that  is,  the 
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beneficiary — or  the  sub- acquirer  also  is  presumed  to  have  acted  with 
knowledge  of  the  circumstances ;  therefore  in  order  to  evade  the 
application  of  the   Articles  against  him  in  accordance   with    the 
provisory  provision  of  the  same,  the  beneficiary  or  sub-acquirer  is 
bound  to  prove  that  he  acted  in  good  faith "  (Ditto,  23rd  May, 
1906).     "  The  cancellation  of  a  juristic  act  under  Art.  424  can  be 
demanded  if  only  the  debtor  has  done  such  act  knowing  it  to  be 
injurious  to  the  creditor ;  but  if  the  beneficiary  or  sub-acquirer  did 
not  know  the  acquisition  to  be  injurious  to  the  creditor  the  act  cannot 
be  cancelled  as  an  exception  ;  therefore  the  beneficiary  or  sub-acquirer 
who  desires  to  escape  the  cancellation  must  prove  the  fact  of  his 
good  faith  (Ditto,  25th  March,  1904).     "  An  act  done  for  a  con- 
sideration may  be  cancelled  in  accordance   with  Art.  424  not  only 
when  the  price  is  unreasonably  inadequate,  but  also  when  the  act 
has  been  done  for  a  reasonable  consideration  "   (Ditto,  5th  Feb., 
1906).     "  In  case  the  debtor  has'sold  to  another  person  the  property 
(forming  the  subject-matter  of  a  mortgage,  the  creditor  may  demand 
the  cancellation  of  the  sale  as  a  fraudulently  injurious  act  only  if  the 
debtor  has  no  other  means  of  making  full  and  complete  performance  " 
(Ditto,  8th  June,  1904).     "  A  revocatory  action  is  permissible  only 
when  the  debtor  has  transferred  his  property  notwithstanding  that 
he  has  not  sufficient  means  of  paying  his  obligation,  or  has  contracted 
another  obligation  towards  another  person  and  so  reduced  the  benefit 
to  be  enjoyed  by  the  creditor,  and  there  are  no  other  means  of 
remedy  except  the  cancellation  of  the  act"   (Ditto,  29th  March, 
.  1899).     "  For  the  application  of  Art.  424  against  a  person  who  has 
been  benefited  by  a  fraudulently  injurious  act,  it  is  not  necessary 
-  that  he  should  have  acted  with  intent  to  injure  the  creditor :  it 
suffices  if  he  knew  the  act  of  the  debtor  to  be  injurious'  to  the  creditor 

>  (Ditto,  27th  Nov.,  1903).     "  A  juristic  act  within  the  sense  of  Art. 

>  424  refers  to  the  act  of  sale  or  gift  in  the  case  of  a  sale  or  gift,  or  to 
the  act  of  creating  the  pledge  or  mortgage  in  the  case  of  the  creation 

>  of  a  pledge  or  mortgage  :  it  never  refers  to  ah  act  under  the  Eegistra- 
tion  Law  "  (Ditto,  14th  Nov.,  1908).  "  It  is  the  object  of  Art.  424 
to  furnish' a  remedy  against  loss  caused  to  a  creditor  by  a  fraudu- 
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lently  injurious  act ;  if  therefore,  the  subject-matter  of  the  act  oan  be 
divided,  it  may  be  cancelled  in  part  in  so  far  as  is  necessary  for 
remedying  the,  damage  done  to  the  creditor"  (Ditto,  8th  June, 
1909).  "  In  case  the  debtor  has  done  a  juristic  act  knowing  it  to  be 
injurious  to  the  creditor,  it  may  be  considered  as  a  single  "fraudu- 
lently injurious  act  "  even  though  part  of  its  result  only  is  injurious 
to  the  creditor"  (Ditto,  8fch  June  1909).  "If  the  debtor  has 
created  a  mortgage  jn  favour  of  a  certain  creditor,  the  act  constitutes 
a  "fraudulently  injurious  act "  if  there  is  another  creditor  who  will 
be  injuriously  affected  by  the  consequent  decrease  in  the  common 
security "  (Ditto,  21st  Sept.,  1907).  "  The  question  of  whether 
a  juristic  act  is  or  is  not  injurious  to  the  creditor  is  to  be  decided  in 
view  of  the  circumstances  at  the  time  of  the  act ;  even  though  it  may 
turn  out  to  be  injurious  because  of  a  subsequent  rise  of  price  as  the 
result  of  a  change  of  circumstances,  the  act  cannot  therefore  be 
regarded  as  a  "fraudulently  injurious  act "  (Ditto,  2nd  July, 
1907).  "  A  *  juristic  act  which  the  debtor  has  done  knowing  it  to 
be  injurious  to  the  creditor '  within  the  sense  of  Art.  424  is  only 
where  the  debtor  has  voluntarily  done  a  juristic  act  knowing  it  to  be 
injurious  to  the  creditor,  when  it  was  within  his  power  of  choice 
whether  to  do  or  not  to  do  such  act.;  the  expression  does  not  apply 
when  he  has  performed  an  act  which  he  is  legally  bound  to 
perform  "  (Ditto,  11th  March,  1907).  "  In  case  a  third  person  has 
bought  a  mortgaged  immovable  from  the  debtor,  performed  the 
obligation,  and  terminated  the  mortgage,  a  Court,  which  is  called 
upon  by  an  ordinary  creditor  to  cancel  the  sale,  must  first  of  all 
compare  the  amount  of  the  obligation  secured  by  such  mortgage 
,  with  the  value  of  the  immovable  "  (Ditto,  13th  Feb.,  1907).  "  In 
case  the  debtor  has  effected  a  sale  knowing  it  to.be  injurious  to  the 
creditor,  the  fact  of  the.  selling  price  being  higher  than  the  current 
price,  and-  the  money  being  actually  paid  and  received,  does  not 
necessarily  warrant  a. Court  in  presuming  that  the  buyer  did  not 
know  of  the  fact  of  the  sale  being  injurious  to  the  creditor;  but 
according  to  the  circumstances  of  the  case  there  is  nothing  to  prevent 
puch  facts  being  taken  into  consideration  as  materials  for  recognizing 
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that  he  acted  in  good  faith  "  (Ditto,  4th  Feb.,  1907),  "  According 
to  Art.  424,  even  if  the  debtor  has  sold  his  property  becanse  of  having 
no  other  means  to  pay  his  obligation,  it  must  nevertheless  be  presumed 
to  be  a  juristic  act  done  with  knowledge  of  its  being  injurious  to  the 
creditor  irrespective  of  whether  the  price  was  or  was  not  reasonable  " 
(Ditto,  25th  Feb.,  1906).  If  a  legatee  has  created  a  mortgage  for 
his  creditor  over  the  immovable  forming  the  subject-matter,  of  the 
legacy,  the  creditor  may  exercise  his  right  upon  the  immovable 
irrespective  of  whether  the  legatee  sells  or  does  not  sell  it  to  another 
person,  and  thus,  no  damage  being  done  to  the  creditor  by  the  sale, 
the  creditor  has  no  right  of  revocatory  action  under  Art.  424  " 
(Ditto,  26th  May,  1905).  "  An  '  act  injurious  to  a  creditor ' 
within  the  meaning  of  Art.  424  is  where  the  debtor  has  done  a 
juristic  act  which  has  a  property  right  for  its  subject,  and  thereby 
reduced  his  property,  which  forms  the  common  security  for  the 
particular  creditor  and  other  creditors,  and  weakened  his  means  of 
payment "  (Ditto,  21st  Oct.,  1904).  "  In  case  the  dsbtor  has  sold 
some  of  his  property  at  a  reasonable  price,  if  the  proceeds  actually 
remain  in  his  hands,  or  the  money  has  been  profitably  invested  or 
appropriated  to  the  payment  of  another  obligation  secured  by  a 
preferential  right,  it  cannot  be  regarded  as  an  act  injurious  to  the 
other  creditors  "  (Ditto,  21st  Oct.,  1904).  "  In  case  the  debtor  has 
indorsed  a  warehouse  receipt  under  the  Commercial  Code,  even 
though  such  indorsement  is  fictitious  the  creditor  cannot  dispose  of 
the  instrument  unless  the  indorsement  be  cancelled  ;  therefore  such 
indorsement  is  a  'fraudulently  injurious  act '  and  its  cancellation 
can  be  demanded  according  to  Art.  424  "  (Ditto,  9th  July,  1900). 
"  In  case  a  creditor  demands  the  cancellation  of  a  juristic  act  in 
accordance  with  Art.  424,  if  there  is  a  registration  which  will  become 
groundless  as  the  resdit  of  the  concellation  of  the  act,  he  may  at  the 
same  time  demand  the  adoption  of  steps  necessary  for  the  cancellation ' 
of  such  registration  "  (Ditto,  14th  Nov.,  1908).  "  It  is  not  illegal 
for  a  creditor,  who  has  a  right  of  cancelling  a  juristic  -act  in;  ac- 
cordance with  Art.  424  to  demand  the  cancellation  of  the  registration 
involved  simultaneously  with  the  cancellation  of  the  juristic  act,  on 
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the  supposition  that  he  will  be  placed  in  the  position  of  the  party 
entitled  in  respect  to  the  registration  (of  cancellation)  "  (Ditto,  28th' 
Sept.,  1906).  "  The  bankruptcy  of  a  bankrupt  jointstock  company 
has  power  to  do  all  juristic  acts  on  behalf  of  the  company — Whether 
active  or  passive —  ;  therefore  if  the  administrator  knew  of  the  fact 
of  a  fraudulently  injurious  act  having  been  committed  he  is  reason- 
ably to  be  considered  as  having  obtained  knowledge  of  the  said  fact 
on  cehalf  of  the  company "  (Ditto,  9th  July,  1907).  "  If  the 
debtor,  with  intent  to  evade  his  liability  of  performance,  has  made  a 
contribution  of  property  and  created  an  ordinary  partnership,  and 
thereby  inflicted  damage  upon  the  creditor,  the  latter  may  demand 
the  cancellation  of  the  act  of  creation  of  the  company  as  a  "  fraudu- 
lently injurious  act  "  (Dr.  Matsunami).  "  In  case  '  A '  has  sold  a 
watch  to  '  B  '  and  then  sold  it  again  to  '  C  '  before  delivering  it  to 
'  B,'  '  B  '  cannot  exercise  a  right  of  revocatory  action  even  though 
'  A '  does  not  deliver  the  watch  to  him  ('  B ')  "  (Dr.  Yokoda).  "  A 
creditor  who  is  entitled  to  cancel  a  juristic  act  of  the  debtor  must  be 
one  who  is  entitled  to  an  obligation  which  has  come  into  existence 
by  reason  of  a  cause  occurring  prior  to  the  formation  of  such  juristic 
act "  (Dr.  Niida).  "  The  right  of  cancellation  which  a  creditor 
enjoys  under  Art.  424  is  a  right  by  which  he  can  render  the  fraudu- 
lently injurious  act  invalid  ab  initio  "  (Dr.  Niida). 

Section  4. 
Peesonal  Security  (Jinteki  Tampo)* 

Sub-section  1. 
Suretyship. 

I.     The  Nature  of  Suretyship. 

Suretyship  (hdsho)  in  the  strict  sense  of  the 

Meaning  of     law  does  not  always  possess  the  meaning  which 

suretyship       attaches  to  the  same  wOrd  as  used  in  common 

Art  446        parlance.     It  signifies  the   obligation  which  'A' 

(the  surety)  incurs  in  undertaking  to  perform  an 
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obligation  of '  B '  (the  principal  debtor)  in  his  place  should  '  B  '  fail 
to  perform  his  obligation  towards  '  C,'  his  creditor  (Art.  446).  It  is 
not,  therefore,  an  obligation  incurred  vis-a-vis  the  principal  debtor, 
but  a  separate  obligation  incurred  vis-a-vis  the  creditor  of  the  said 
debtor.  Though  it  is  an  obligation  quite  separate  from  that  of  the 
debtor,  it  is  not  an  entirely  independent  obligation.  In  other  words, 
the  debtor's  obligation  is  a  principal  obligation,  while  the  surety's  is 
an  accessory  one.  "  In  case  a  contract  of  sale  has  not  been  per-? 
formed,  it  is  not  illegal  for  the  creditor  first  to  exercise  his  right  of 
rescission  and  demand  revivor  and  damages  because  of  the  principal 
debtor's  failure  to  perform  the  agreement,  and  then  demand  the 
same  from  the  surety,  because  of  the  principal  debtor  being  found 
insolvent,  and  afterwards  bring  a  suit  for  damages  pure  and  simple 
against  the  surety  and  require  him  to  perform  his  liability  "  {Supreme 
Court,  22nd  Oct.,  1906).  "  Suretyship  comes  into  existence  simul- 
taneously with  the  agreement  of  suretyship,  and  not  when  the 
principal  debtor  becomes  liable  for  non-performance  "  {Ditto,  3rd 
May,  1906).  "  For  the  making  of  a  suretyship  agreement  it  is  not 
always  necessary  that  the  obligation  to  be  secured  should  exist  at  the 
time :  a  person  may  become  a  surety  for  an  obligation  which  it  is 
expected  will  come  into  existence  on  some  future  date.  In  such  a 
case,  when  the  principal  obligation  comes  into  existence  the  surety- 
ship also  comes  into  existence  "  {Ditto,  7th  June,  1904).  "  A  person 
who  has  become  a  surety  for  a  seller  assumes  the  liability  to  cause 
the  seller  to  deliver  the  goods  sold  to  the  buyer ;  therefore  he  is  bound 
to  respect  the  buyer's  rights  not  merely  when,  in  consequence  of  the 
seller's  failure  to  perform  his  duty,  he  is  required  to  perform  hi$ 
obligation  as  surety,  but  under  other  circumstances  also  "  {Ditto,  6  th 
July,  1903).  "  The  obligation  relating  to  the  performance  of  a 
contract  of  sale,  and  the  obligation  to  return  the  purchase-money 
upon  the  rescission  of  such  contract,  are  obligations  which  originate, 
in  different  causes,  and  are  distinct  from  each,  other ;  therefore  a 
person  who  has  become  a  surety  in  respect  to  the  contract  of  sale 
cannot  be  considered  ipso  facto  as  having  assumed  the  liability  of  a 
surety  in  respect  to  the  obligation  to  return  the  purchase-money 
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also  "  (Ditto,  23rd  April,  1903).  "  Suretyship  under  the  Civil  Code 
comes  into  existence  if  there  exists  a  principal  obligation  to  be  there- 
by secured,  and  it  is  a  matter  of  indifference  whether  such  obligation 
is  one  arising  from  a  bill  or  otherwise  "  (Ditto,  19th  March,  1903). 
"  A  surety  is  bound  to  pay  only  when  the  principal  does  not  per- 
form ;  therefore  he  is  not,  like  the  principal  debtor,  bound  to  pay 
immediately  upon  the  arrival  of  the  time  fixed  for  performance" 
(Ditto,  2nd  Oct.,  1902).  "  Suretyship  can  only  exist  collaterally 
with  a  principal  obligation  and  is  terminated  along  with  it ;  but  as  it 
is  not  identical  with  the  principal  obligation,  even  though  the  surety 
recognizes  his  liability,  the  effect  of  such  act  of  recognition  does  not 
necessarily  extend  to  the  principal  debtor  "  (Ditto,  27th  June,  1901). 
"  A  surety  in  respect  to  a  contract  of  sale  being  a  party  to  a  surety- 
ship agreement  under  the  Civil  Code,  the  universal  successor  of  such 
surety  is  likewise  a  party  and,  not  a  third  person,  in  respect  to  the 
agreement "  (Ditto,  23rd  May  1900).  "  When  a  person  has  signed 
his  name  as  "  shonin  "  (really  "  witness  "  but  here  "  surety  ")  on  an 
instrument  (bond)  relating  to  a  right  or  liability,  there  is  no  custom 
in  this  country  according  to  which  the  expression  is  to  be  interpreted 
in  the  sense  of  a  mere  witness  to  the  execution  of  the  deed  "  (Ditto, 
7th  June,  1913).  "  A  surety  may,  as  a  '  party  concerned  '  within 
the  sense  of  Art.  145  of  the  Civil  Code,  assert  prescription  in  respect 
to  the  principal  obligation  "  (Ditto,  13th  July,  1915).  "  Sureties  on 
a  bill  are  each  independently  liable  in  respect  to  the  amount  for 
which  he  has  become  surety,  and  are  not  joint  debtors ;  nor  is  a 
relation  of  joint  liability  called  into  existence  as  between  a  surety  on 
a  bill  and  a  surety  under  the  Civil  Code  "  (Ditto,  3rd  July,  1914). 

What  is  called  '  mimoto  hosho  '  or  '  mimoto  hikiuke  ' — which  is 
suretyship  for  the  good  behaviour  of  an  employee,  etc.— is  not 
"  suretyship  "  in  the  strict  sense  of  the  term,  as  we  have  already 
said.  But  as  this  kind  of  suretyship  also  is  of  frequent  occurrence,  it 
may  not  be  amiss  to  append  a  few  judgments  relating  to  it.  "  A 
person  who  has  become  a  surety  for  the  good  behaviour  of  another  is 
liable  not  merely  to  pay  compensation  in  case  the  principal  has 
caused  damage  to  the  employer  by  negligence  of  bis  duties  or  by 
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dishonest  acts,  but  also  to  take  charge  of  him  when  he  falls  sick,  etc. 
and  becomes  incapable  of  attending  to  his  duties,  and  further  to 
reimburse  the  money  to  the  employer  if  the  latter  has  been  put  to 
expenses  on  that  account "  {Tokyo  Appeal  Court,  8th  July,  1915). 
"  If  no  period  has  been  fixed,  either  expressly  or  impliedly,  to  the 
duration  of  a  contract  of  suretyship  for  good  behaviour,  the  contract 
does  not  bind  the  surety  permanently  and  for  ever,  but  it  is  merely  a 
contract  of  suretyship  in  respect  to  which  the  time  of  termination  is 
not  fixed ;  in  such  a  case  it  is  agreeable  to  the  intention  of  the  parties 
to  consider  that  the  surety  may,  at  his  discretion,  give  notice  of  the 
rescission  of  the  contract  for  the  future,  and  that  such  rescission  takes 
effect  upon  the  lapse  of  a  reasonable  period  of  time  from  the  date  of 
the  notice  "  {Supreme  Court,  28th  Oct.,  1915).  "  Even  "when  the 
duration  of  a  contract  of  suretyship  for  good  behaviour  is  fixed,  if  the 
employer  does  not  discharge  the  employee  notwithstanding  that  the 
latter  has  been  guilty  of  a  breach  of  confidence  and  caused  damage 
to  him  and  consequently  he  may  lawfully  discharge  him,  but  still 
continues  to  keep  him  in  his  employment,  the  surety  may,  by  a 
unilateral  expression  of  intention,  rescind  the  contract  of  suretyship 
for  the  future  "  {Ditto). 

As  the  result  of  suretyship  being  of  a  secondary 

Effect  of        or  accessory  nature,  its  validity  and  scope  are  deter- 

snretyship       mined  by  the  validity  and  scope  of  the  principal 

6in^  °n  obligation — in  other  words,  if  the  principal  obliga- 

3iCCcSS0l"  V  ...» 

nature  tl0n  ^  invalid,  the  suretyship  also  is  invalid  ;  and  if 

the  principal  obligation  is  cancelled  the  suretyship 

also  is  cancelled  with  it.     And  when  the  principal  obligation  is 

terminated  either  in  whole  or  in   part  the   suretyship  is  likewise 

terminated  to  the  same  extent. 

Only,  in  case  a  person  has  become  a  surety 
/    A  i*t"  449 

.  -  ..        kn0wmg  the  principal   debtor  to  be  defective  in 

capacity  for  action,  the  suretyship  does  not  share  the  same  fate  with 

the  principal  obligation,  but  the  surety  is  presumed  to  have  assumed 

an  independent  obligation  of  the  same  tenor  and  substance  as  the 

principal  obligation,  subject,  however,  to  the  condition  that  it  shall 
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take  effect  on  the  principal  obligation  being  not  performed  or  cancel- 
led  (Art,  449).  "  If  a  person  who  has  become  surety  for  an  obliga- 
tion  which  is  liable  to  be  terminated  by  cancellation  by  reason  of 
incapacity,  knew,  at  the  time  of  the  agreement,  of  the  cause  of 
cancellation,  he  is,  unless  there  be  proofs  to  the  contrary,  to  be 
deemed  to  have  undertaken  a  conditional  obligation  other  than 
suretyship" by  a  contract  other  than  a  suretyship  contract"  (Dr. 
Niida).  "  In  case  the  guardian  of  an  incapacitated  person  has 
furnished  a  bond  by  which  he  stands  surety  for  an  obligation  of  such 
incapacitated  person,  he  is  to  be  deemed  to  have  expressed  an  inters 
tion  to  be  surety  for  the  said  obligation  apart  from  his  capacity  as 
guardian,  even  though  he  has  added  to  his  signature  words  indicative 
of  his  quality  of  guardian  to  such  incapacitated  person "  {Tokyo 
District  Court,  10th  June,  1914). 

The  scope  of  a  surety's  obligation  also  is  always 
*"  determined   by    that    of  the    principal   obligation. 

Though  the  surety  may,  by  a  special  expression  of  intention,  limit 
his  liability  to  part  of  the  principal  obligation,  it  is  legally  im- 
permissible for  the  surety's  burden  to  be  more  onerous  than  that 
of  the  principal  debtor — that  is  to  say,  he  may  not  be  required 
to  make  a  prestation  of  greater  value  than  that  which  the  principal 
debtor  is  bound  to  make,  or  to  make  performance  earlier  than  the 
principal  debtor,  and  so  on :  if  his  burden  is  more  onerous  than 
that  of  the  principal  debtor,  it  is  to  be  reduced  to  the  level  of  the 
principal  obligation  (Art.  448). 

Suretyship,  however,  being  intended  to  insure 
Art  447 

the  effect  and  validity  of  the  principal  obligation,  it 

must  also  cover  interest,  penalty  for  breach  of  contract,  damages, 

and  other  things  which  are  accessory  to  the  principal  obligation, 

because  these    are  to   be    regarded   as    legal    extensions    of  that 

obligation    (Art.    447).     The    surety    being    liable    on    the    same 

obligation    as    that   of  the    principal    debtor   in  the  event  of  the 

latter's  nonperformance,  there  is  no  harm  done  even  if  the  surety 

enters  into  an  agreement  in  advance   as  to  a   penalty  for  breach 

of  contract  or   damages  payable    in   the  event  of  his  failure  to 
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pay  his  own  obligation  as  surety.  This  does  not  involve  any  addi- 
tional burden  to  the  surety  because  he  need  not  pay  such  penalty, 
etc.  if  he  performs  his  obligation  as  surety.  Besides,  the  parties  may 
find  it  convenient  to  have  the  amount  of  damages  fixed  in  advance 
between  them — they  being  more  conversant  with  the  circumstances 
of  the  case  than  anybody  else — instead  of  the  matter  being  left  to  the 
decision  of  a  Court  which  may  be  based  'on  more  or  less  unreliable 
standards.  Hence  the  provision  : — "  The  surety  may  enter  into  an 
agreement  relative  to  the  amount  of  penalty  for  breach  of  contract 
or  damages  in  respect  to  his  own  obligation  as  surety  only  "  (that  is, 
even  though  the  principal  debtor  has  entered  into  no  such  agree- 
ment) (Art.  447,  2).  (In  reference  see  Art.  420).  "  If  damages  has 
been  caused  to  the  other  party  by  non-performance  of  the  principal 
obligation,  the  principal  debtor  is  boUnd  to  pay  compensation  for 
such  damage  irrespective  of  whether  the  contract  has  or  has  not  been 
rescinded  ;  and  the  surety  for  the  principal  debtor,  in  the  absence  of 
special  circumstances,  also  is  liable  to  pay  compensation  "  (Supreme 
.Court,  15th  April,  1910).  The  costs  of  a  suit  are  accessory  to  the 
principal  obligation  ;  therefore  the  surety  is  to  be  considered  to  have 
guaranteed  the  payment  of  such  costs  simultaneously  with  guarantee- 
ing that  of  the  principal  obligation,  even  though  he  has  not  entered 
into  a  special  agreement  to  that  effect"  (ditto).  "  It  is  not  illegal 
for  the  parties  to  a  suretyship  agreement  to  stipulate  that  the  surety- 
ship shall  cover  the  liability  of  revivor  in  the  event  of  the  rescission 
of  the  contract  re  the  principal  obligation  "  (Ditto,  19th  May,  1909). 
"  The  liability  of  a  surety  under  a  contract  does  not  include  the 
guarantee  for  the  restoration  of  the  thing  delivered  to  the  principal 
debtor  by  the  other  party  in  the  event  of  the  contract  being  rescind- 
ed "  (Ditto,  4th  June,  1908).  "  Moratory  interest  and  the  costs  of  a 
suit  arising  from  non-performance  of.  an  obligation  are  accessory  to 
that  obligation ;  therefore,  except  under  special  circumstances,  the 
debtor  must  pay  them  ;  and  if  the  debtor  does  not  pay,  the  creditor 
may  demand  the  same  from  the  surety  "  (Ditto,  2nd  June,  1906). 
"  In  case  the  principal  debtor  has  failed  to  perform,  the  surety  is 
bound  to  pay  compensation  for  all  damages  arising  from  sueh  non- 
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performance,  irrespective  of  whether, the  contract  has  been  rescinded  " 
(Ditto,  10th  July,  1905).  "  There  being  no  legal  provisions,  except 
Arts.  446  and  448  of  the  Civil  Code,  in  respect  to  the  liability  of  a 
surety  under  that  Code,  a  surety  is  not  liable  to  perform  an  obliga- 
tion which  was  not  the  subject-matter  of  his  suretyship  and  other 
obligations  which  are  accessory  to  such  obligation "  (Ditto,  23rd 
April,  1903). 

Though  suretyship  is  meant  to  be  security  for 
Qualification     the  principal  obligation,  any  person  may  become  a 
for  sureties      surety  so  long  as  the  creditor  does  not  raise  any 
A  t  450        objection ;    but    when   the    principal    debtor   has 
promised    the    creditor    to   furnish   a    surety,   or 
is  bound    to    do   so    in    accordance    with    certain    provisions   of 
the  law  or  an  order  of  a  Court,  it  is  necessary  that  the  party 
to  be  furnished  as  surety  should  be   duly  qualified  for  the  pur- 
pose ;   and  in  order  to  obviate  difficulties  which  might  otherwise 
arise  with  regard  to  the  question  of  whether  he  was  duly  qualified 
or  not,  the  law  provides  that  (1)  he  must  have  full  legal  capacity, 
(2)  he  must  have  the  means  to  perform,  and  (3)  he  must  be  domicil- 
ed at  a  place  not  far  distant  from  the  place  of  performance  of  the 
obligation — that  is,  within  the  district  of  the  Appeal  Court  having 
jurisdiction  over  the  said  place  of  performance  (Art.  450,  1).    If  a 
surety  once  fixed  upon  ceases  to  be  solvent,  or  removes  his  domicile 
to  some  place  outside  the  district  of  such  Appeal  Court,  the  creditor 
may  demand  that  another  duly  qualified  person  be  substituted  for 
him  (Art.  450,  2).     The  foregoing  provisions  do  not  of  course  apply 
if  the  surety  has  been  nominated  by  the  creditor  himself  (Art.  450, 
3).     If  the  debtor  cannot  furnish  a  surety  duly 
qualified    as    mentioned    above,   he  may  furnish 
material  security  instead  (Art.  451),  inasmuch  as  material  is  more 
reliable  than  personal  security. 

II.     Eights  and  Liabilities  of  a  Surety  towards  the  Creditor. 

Though  suretyship,  as  already  mentioned,  is  primarily  a  relatidn 
between  the  surety  and  the  creditor,  it  also  involv-ds  a  relationhe- 
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tween  the  surety  and  the  principal  debtor,  as  well  as  a  relation 
between  one  surety  and  another  if  there  are  two  or  more  sureties. 
We  will  first  consider  the  rights  and  duties  between  the  surety  and 
the  creditor. 

The  surety  is  ultimately  bound  to  perform 

Relations       towards   the  creditor  or  the  liability  of  the  prin- 
and  creditor     c*Pal   debtor,   but  the  very  nature  of  suretyship 
implies  various  limitations  on  his  liability. 

1.     If  the  creditor  has  demanded  performance 
available  bv     ^rom  *ae  surety  prior  to  the  principal  debtor,  the 

the  surety  surety  may  defend  himself  by  requiring  the  creditor 
to  demand  payment  first  from  the  principal  debtor 
(principal  part  of  Art.  452).  This  is  called  the 
"  plea  of  demand  or  prior  action  "  {saikoku  or  senso  no  koberi),  In 
case,  however,  the  principal  debtor  has  been  adjudged  bankrupt,  or 
his  whereabouts  is  unknown,  the  creditor  cannot  obtain  full  perfor- 
mance from  him  ;  and  so  he  may  demand  payment  from  the  surety 
forthwith  and  without  preliminary  demanding  against  the  principal 
debtor  (ancillary  part  of  Art.  452).  "  Arts.  452  and  453  of  the 
Civil  Code  merely  lay  down  general  rules  relating  to  the  effect  of 
suretyship  ;  therefore  the  parties  are  free  to  enter  into  a  special  agree- 
ment about  the  waiver  of  the  defences  contemplated  in  those  Articles  " 
{Supreme  Court,  8fch  July,  1905).  "  If  a  surety  has  waived  the 
defence  specified  in  Art.  452  the  creditor  may  forthwith  demand  per- 
formance from  the  surety  without  first  demanding  payment  from 
the  principal  debtor  "  {Ditto,  22nd  Sept,,  1904).  "  A  surety  may, 
without  requiring  the  creditor  to  demand  payment  from  the  debtor 
first  in  accordance  with  Art.  452,  immediately  prove,  in  accordance 
with  Art.  453,  that  the  principal  debtor  has  means  of  payment  and 
the  execution  is  easy  "  {Ditto,  7th  Nov.,  1903).  "  In  order  that  a 
surety  may  require  the  creditor  to  demand  performance  from  the 
principal  debtor  first,  it  is  not  sufficient  for  him  to  prove  his  (the 
debtor's)  whereabouts,  but  it  is  absolutely  necessary  that  a  (public) 
certificate  of  his  whereabouts  should  be  produced  "  {Ditto,  25th  Sept., 
1900).     "  A  person  who  stands  surety  for  an  obligation  under  a  bill 
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bears  the  same  liability  as  the  principal  debtor  ;  therefore  in  demand- 
ing performance  of  his  liability  from  the  surety  it  is  not  necessary  for 
the  holder  to  first  present  the  bill  to  the  drawer  (who  is  the  principal 
debtor)  for  payment  "  (Ditto,  1911). 

2.     If  the  creditor  cannot  obtain  performance 
Art  453 

from  the  principal  debtor  even  though  it  has  been 

demanded  from  him,  such  creditor  may  then  demand  payment 
from  the  surety ;  but  in  this  case  also  the  surety  may  refuse 
payment  (at  least  for  the  time  being)  upon  proving  that  the 
principal  debtor  has  means  of  payment  and  the  execution  is 
easy,  and  demanding  that  execution  be  first  levied  on  the  pro- 
perty of  the  principal  debtor  (Art.  453).  This  is  called  the  "  plea 
of  discussion  "  (kensaku  no  koben).  "  The  plea  of  discussion  is  thus 
a  plea  by  which  performance  in  response  to  the  demand  of  the 
creditor  is  refused  by  the  surety  so  long  as  the  creditor  does  not  levy 
execution  on  the  property  of  the  principal  debtor  (Dr.  Ishizaka)." 
"  The  expression  '  the  principal  debtor  has  means  of  payment ' 
denotes  that  he  has  sufficient  resources  to  meet  the  whole  of  the  obli- 
gation "  (Supreme  Court,  29th  June,  1909).  "  The  plea  available 
by  the  surety  in  accordance  with  Art.  453  is  a  plea  against  the 
creditor  with  reference  to  the  main  case,  and  not  a  plea  of  postpone- 
ment (enki  no  koben)  under  Art.  206  of  the  Code  of  Civil  Proce- 
dure, nor  is  it  any  other  plea  in  abatement ;  therefore  it  is  not  illegal 
for  the  surety  to  produce  this  plea  in  second  instance  "  (Ditto,  23rd 
Feb.,  1907). 

In  case  a  surety  is  at  the  same  time  a  debtor 
Art.  454 

on  the  obligation  conjointly   with    the    principal 

debtor,  he  cannot  claim  either  of  the  two  pleas  referred  to  above 

(Art.  454). 

Should   the   creditor  be  still  unable  to  obtain 

Al*r    4tH 

full  performance,  he  may  attack  the  surety  as  the 
last  resource  ;  but  if  the  creditor  has  neglected  to  make  demand  or 
levy  execution  notwithstanding  that  the  surety  has  adduced  the  plea 
of  demand  or  discussion,  it  is  a  matter  of  course  that  the  surety  need 
not  concern  himself  with  the  damages  arising  from  such  negligence. 
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This  is  what  is  meant  by  the  provision:  "  If  .notwithstanding  the 
demand  of  the  surety  in  accordance  with  Art.  452  or  Art.  453  the 
creditor  neglects  to  demand  performance  or  levy  execution,  and  is 
subsequently  unable  to  obtain  performance  from  the  principal  debtor, 
tbe  surety  is  freed  from  his  obligation  to  the  extent  to  which  per- 
formance would  have  been  obtained  had  the  creditor  at  once  made  or 
levied  such  performance  or  execution  "  (Art.  455). 

3.  If  there  are  two  or  more  sureties,  even 
though  they  have  become  sureties  by  separate  acts, 
Art.  427  (which  governs  the  liability  of  each  debtor  where  there  are 
two  or  more  debtors)  applies,  and  they  are  presumed  to  share  the 
liability  of  the  principal  debtor  in  equal  proportion  (Art.  456) ;  so 
that  each  surety  may  refuse  to  pay  more  than  bis  share  in  tbe  obli- 
gation thus  determined.  This  is  called  the  "  plea  of  distribution  " 
(bumbetsu  no  Tcoberi). 

Suretyship  being  accessory  to  the   principal 
obligation,  if  the  creditor  has  demanded  perform- 
ance from  the  principal  debtor  it  operates  against  the  surety  also,  and 
has  the  same  effect  as  if  it  was  likewise  made  directly  against  the 
surety ;  and  an  interruption  of  prescription   against  the  principal 
debtor,  by  demand  or  any  other  method,   is  effective  against  the 
surety  also  (Art.  457) — that  is,  when  the  debtor  is  put  in  mora  or 
the  prescription  is  interrupted  against  him,  the  survey  also  is  put  in 
mora,  and  the  prescription  is  interrupted  against  tbe  surety  also ; 
otherwise  the  suretyship  would  not  serve  the   purpose  of  security  for 
which  it  is  intended.     The  surety  may  also  avail 
himself  of  a  set-off  in  respect  to  any  obligation 
(claim)  which  the  principal  debtor  has  against  the  creditor  (Art,' 457, 
2) — a  provision  which  is  an  obvious  corollary  of  Art.  453  by  which 
the  surety  is  empowered  to  make  a  plea  of  discussion. 
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III.    Eight  and  Liabilities  between  the  Surety  and  the  Principal 
Debtor  and  between  the  Sureties  inter  se. 

The  mutual  rights  and  liabilities  of  the  surety 
.  and  the  principal  debtor  must  necessarily  vary  with 
and  debtor  the  cause  of  the  suretyship.  In  most  'cases,  how- 
ever, a  person  becomes  surety  at  the  request  of  the 
principal  debtor.  In  such  cases,  so  long  as  he  has 
not  been  in  fault,  it  is  but  reasonable  that  the  surety  should  be  re- 
lieved from  sustaining  any  loss  whatsoever.  So  when  the  surety  has 
performed  in  place  of  the  principal  debtor  and  thereby  terminated 
the  principal  obligation,  he  has  a  right  to  take  recourse  against  the 
principal  debtor,  not  merely  for  the  full  amount  he  has  paid,  but  also 
for  the  legal  interest  on  the  amount  as  from  the  day  of  payment,  un- 
avoidable expenses,  and  other  damages  which  he  has  really  and 
actually  sustained  ;  the  same  applies  when  the  surety  has  terminated 
the  principal  obligation  at  his  own  cost,  but  otherwise  than  by  pay- 
ment (by  novation,  set-off,  etc.)  (Art.  459).  "  When  a  person  who 
has  become  a  joint  debtor  and  surety  at  the  request  of  the  principal 
debtor  has  paid  according  to  the  demand  of  the  creditor,  such  pay- 
ment is  valid  and  has  the  effect  of  terminating  the  principal  obliga- 
tion even  though  it  has  been  made  before  that  obligation  was  due ; 
but  as  he  must  not  prejudice  the  benefit  of  time  which  the  debtor 
enjoys,  he  cannot  exercise  his  right  of  recourse  before  the  maturity  of 
the  principal  obligation,  unless  payment  has  been  made  with  the 
consent  of  the  debtor  "  (Supreme  Court,  15th  June,  1914).  "  When 
a  person  who  has  become  surety  at  the  request  of  the  principal 
debtor  takes  recourse  against  such  principal  debtor,  the  interest  on 
the  sum  he  has  paid  can  only  be  levied  at  the  legal  rate  subsequent 
to  the  termination  of  the  principal  obligation,  and  not  at  the  rate  of 
interest  fixed  upon  in  respect  to  the  obligation  performed  "  (Sendai 
District  Court,  1913  and  Resolution  of  the  Hosokwai). 

A  surety  should — as  indeed  he  usually  does — acquire  a  right  of 
recourse  against  the  principal  debtor  after  be  has  terminated  the 
principal  obligation  at  his  own  expense  ;  but  in  so  far  as  a  person 
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who  has  become  surety  at  the  request  of  the  debtor  is  concerned,  the 
law,  out  of  sympathy  for  his  position,  empowers  him  to  exercise  a 
right  of  recourse  even  previous  to  his  act  of  terminating  the  obliga- 
tion, and  thus  guards  his  interests  against  the  possibility  of  loss 
through  his  inability  to  obtain  anything  were  he  to  take  recourse 
after  he  had  duly  terminated  the  obligation.  A  surety  may  thus 
take  recourse  against  the  debtor  beforehand  : — 

1.  If  the  surety  has,  without  any  fault  on 
his    part,    been    adjudged    to    pay   the    creditor 

(Art.  459)  ; 

2.  If  the  principal  debtor  has  been  adjudged 
bankrupt   and  the  creditor  does  not  participate  in 

the  distribution  of  his  estate*  (Art.  460,  No.  1) ; 

3.  If  the  obligation  is  due  (in  such  a  case  it  might  appear 
that  neither  the  debtor  nor  the  surety  would  sustain  any  loss  even 
though  the  creditor  did  not  demand  payment  from  either  ;  but  the 
debtor  who  is  solvent  at  the  time  may  become  insolvent  in  course  of 
time,  and  so  the  surety  is  empowered  to  ward  off  the  loss  which  he 
might  otherwise  possibly  sustain  by  taking  recourse  against  the 
debtor  in  advance — that  is,  before  he  himself  has  paid.  It  some- 
times happens  that  the  creditor  grants  a  time  of  grace  to  the  debtor, 
in  which  case  the  debtor  need  not  pay  until  the  time  is  up,  and  this 
benefit  is  shared  by  the  surety  also ;  but  at  the  same  time  it  may  be 
apprehended  that  the  principal  debtor  may  become  insolvent  in'  the 
meantime,  and  that  it  might  be  impossible  for  the  surety  to  take 
recourse  against  the  debtor  if  he  waited  until  the  maturity  of  the 
time  of  grace  ;  so  the  surety  may  disregard  such  time  of  grace  and 
take  recourse  against  the  debtor  as  soon  as  the  obligation  is  due 
Art.  460,  No.  2). 


*  If  the  debtor  is  adjudged  bankrupt  he  is  usually  insolvent,  and  so  if  the 
creditor  omits  to  participate  in  the  bankruptcy  procedure  and  then  demands 
payment  fron  the  surety  after  the  conclusion  of  the  said  procedure,  it  will  be 
impossible  for  the  surety  to  obtain  even  a  single  penny  on  recourse;  this  is  why 
the  surety  is  enabled  to  participate  in  the  bankruptcy  procedure  in  advance, 
as  it  were,  in  place  of  the  creditor. 
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4.  If  ten  years  have  elapsed  from  the  making  of  the  contract  of 
suretyship  in  case  the  time  of  payment  of  the  obligation  is  uncertain, 
and  even  its  maximum  duration  cannot  be  ascertained  (Art.  460,  No. 
3)  (in  the  case  of  an  obligation  of  life-annuity  or  a  conditional  obliga- 
tion, etc.,  it  might  appear  that  the  surety  continued  liable  so  long  as  the 
obligation  was  not  terminated ;  but  suretyship  being  usually  undertaken 
out  of  the  goodwill  of  a  particular  person  for  a  particular  person,  the 
successor  of  the  surety ,  having  no  personal  regard  for  the  principal 
debtor  may  find  it  hard  to  be  bound  for  ever  by  his  predecessor's 
contract  which,  in  all  probability,  has  been  entered  into  without  any 
consideration  or  compensation  ;  for  such  and  other  considerations  it 
has  been  thought  advisable  that,  in  the1  case  of  an  obligation  the 
duration  of  which  is  -  not  fixed,  the  surety  should  be  enabled  to  have 
security  against  the  loss  which  he  may  possibly  incur,  when  ten  years 
have  elapsed  from  the  making  of  the  contract  of  suretyship  ;  but  this 
does  not  apply  when  the  maximum  duration  of  the  contract  can  be 
determined,  as  in  the  case  of  a  contract  of  suretyship  for  the  guardian 
of  a  minor  ;  it  is  only  when  even  the  maximum  duration  cannot  be 
ascertained — as  in  the  case  of  the  suretyship  for  the  guardian  of  an 
incompetent  person — that  the  surety  can  take  recourse  against  the 
debtor  in  advance  when  ten  years  have  elapsed  from  the  date  of 
the  contract  of  suretyship). 

But  in  paying  the  surety  on  recourse  (as  it 
were)  before  the  latter  has  taken  steps  to  terminate 
the  obligation,  the  principal  debtor  runs  the  risk  of  having  to  make 
a  double  performance,  because  the  surety  may  consume  the  money 
on  his  own  account  and  make  it  necessary  for  the  creditor  to  demand 
payment  from  the  principal  debtor  anew.  For  the  protection  of  the 
principal  debtor  also,  therefore,  it  is  provided  that  when  the  debtor 
pays  on  recourse  in  advance  he  may  require  the  surety,  to  furnish 
security  or  take  measures  to  procure  his  discharge  from  the  obligation 
(Art.  461,  1).  Or  else  he  may  avoid  paying  at  all  by  making  a 
deposit,  by  furnishing  security  (to  the  surety),  or  procuring  the 
surety's  discharge  from  the  obligation  (Art.  461,  2). 
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In  case  a  person  Has  become  a  surety  without 

recourse  of  a     ^e  request  of  the-  principal  debtor,  it  is  not  neces- 

person  who  has  sary  that  he  should  be  enabled  to  take  recourse  to 

become  a  surety  the    extent    to   which   he  has  actually    sustained 

without  the     damage,  as  in 'the  case  of  a  person  who  has  become 

debtor  surely  at  the  request  of  the  principal  debtor.     In 

case  a  person  has  become  surety  without  the  request 

of  the  principal  debtor  but  not  against  the  will  of 

she  latter,  the  debtor  must  pay  on  recourse  to  the  extent  to  which1 

he  was  unjustly  enriched  at  the  time  as  the  consequence  of  the 

surety's  termination  of  the  obligation  (Art.  462,  1).     But  in  the  case 

of  a  person  who  has  become  surety  against  the  will  of  the  principal 

debtor,   he  may  take  recourse  only  to  the  extent  to  which  the 

principal  debtor  is  actually  enriched  at  the  time  of  taking  recourse 

(principal  part  of  Art.  462,  2).     If,  for  example,  the  debtor  had  no 

defence  which  could  be  set  up  against  the  creditor  at  the  time  when 

the  surety  paid,  but  has  a  claim  which  would  be  available  as  a 

set-off  against  the  creditor  at  the  time  when  the  surety  demands 

payment  on  recourse,  the  debtor  need  only  pay  the  amount  by 

which  such  claim  falls  short  of  the  sum  payable  on  recourse.     In 

such  a  case,  in  order  that  the  surety  may  be  prevented  from  unduly 

sustaining  loss,  and  the  creditor  from  unduly  enriching  himself  to  the 

amount  of  the  claim  available  as  a  set-off,  the  surety  may  demand 

from  the  creditor  performance  of  the  obligation  which  would  have 

been  terminated  by  such  set-off  {ancillary  part  of  Art.  462).         •    ' 

In  any  case,  in  order  that  a  surety  may  take 

Requisites  for    recourse  against  the  principal  debtor,  there  are  two 

exercise  of  right  ftjmgS  which  it  is  essential  for  him  to  do,  namely — ■ 

(1)  he  must  notify  the  principal  debtor  of  the  fact 

Art.  463        when  he  has  received  a  demand  from  the  creditor, 

because  otherwise  it  would  be  impossible  for  the 

principal  debtor  to  avail  himself  of  a  defence  which  he  might  have 

against  the  creditor,  and  (2)  when  he  has  paid  the  creditor,  or 

otherwise  obtained  the  common  discharge  from  the  obligation  at  his 

pwn  cost,  the  fact  must  also  be  notified  to  the  debtor,  because. 
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otherwise  the  latter,  in  his  ignorance  of  his  obligation  having*  been 
terminated,  might  perform  anew.  In  case  the  surety  has  paid,  or 
otherwise  procured  the  discharge  at  his  cost  without  first  notifying 
the  debtor  of  his  having  received  a  demand,  if  the  debtor  has  a 
defence  (such  as  a  claim  available  as  a  set-off  against  the  creditor) 
which  could  have  been  set  up  against  the  creditor,  it  can  then  be  set 
up  against  the  surety  who  in  consequence  loses  his  right  of  recourse 
in  so  far  as  the  amount  of  such  defence  is  concerned ;  but  in 
compensation  he  is  subrogated  into  the  position  of  the  debtor  and 
can  demand  from  the  creditor  performance  of  the  obligation  involved 
in  such  defence,  and  in  case  the  surety  has  paid  the  creditor,  or 
otherwise  procured  common  discharge  at  his  cost  but  failed  to  notify 
the  fact  to  the  debtor,  if  the  debtor  has,  without  knowing  of  the  fact, 
performed  to  the  creditor  or  otherwise  procured  the  discharge  for  a 
consideration  (that  is,  subject  to  some  pecuniary  compensation  as  is 
the.  case  with  set-off,  novation,  compromise),  the  principal  debtor 
may  consider  his  performance  or  other  act  of  discharge  as  valid,  with 
the  result  that  the  surety  loses  his  right  to  take  recourse  against  the 
debtor  (though  he  is  then  of  course  entitled  to  demand  restitution  of 
what  he  has  delivered  to  the  creditor)  (Art.  463,  1).* 

As  to  the  principal  debtor,  he  is,  as  a  rule,  not  bound  to  give 
notice  to  the  surety  when  he  has  received  a  demand  or  made 
performance ;  but  in  the  case  of  a  person  who  has  become  surety 
at  the  request  of  the  debtor,  the  debtor  is  required  to  give  notice  of 
the,  fact  to  the  surety  when  he  has  performed  or  otherwise  procured 
a  discharge.  In  case  the  debtor  has'  fa.led  to  give  such  notice,  and 
the  surety  has,  without  knowing  the  fact  of  the  obligation  having 
been  terminated,  performed  to  the  creditor  or  otherwise  procured  a 
discbarge  for  a  consideration,  the  surety  may  consider  his  perfor- 
mance or  other  act  of  discharge  as  valid  and  take  recourse  against 
the  principal  debtor  in  spite  of  the  fact  that  the  latter  has  already 
performed  or  otherwise  obtained  the  discharge  (Art.  463,  2).f    In 

*  This  lends  :     "  The  provisions  of  Ait.  443  apply  mutatis  mutandis  to  a  surety. 

t  This  reads:     "In  case  a  person  has  become  a  surety  at  the  request  of  the 

principal  debtor,  if  he  has,  in  good  faith,  paid,  or  otherwise  procured  the  discharge 
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the  latter  case,  however,  the  debtor  may  require  the  creditor  to  make 
restitution  of  the  unjust  enrichment. 

The  question  now  arises  as  to  what  are  their 
Relations  or  mutuai  relations  when  there  are  two  or  more 
inter  se  sureties  ?  As  among  themselves,  their  respective 
shares  in  the  burden  are  determind  by  a  contract 
or  other  circumstances.  It  should,  however,  be  noted  that  the 
respective  shares  of  the  sureties  inter  se  are  not  necessarily  identical 
with  their  respective  liabilities  towards  the  creditor.  Under  ordinary 
circumstances — that  is,  when  two  or  more  persons  have  sureties 
subject  to  no  special  stipulation — if  one  of  them  has  paid  an  amount 
exceeding  his  share  in  the  burden  he  thereby  acquires  a  right  of 
recourse  (for  contribution)  against  the  other  sureties  ;  and  the  relation 
between  the  particular  surety  who  has  paid  in  excess  and  the  other 
sureties  being  closely  akin  to  the  relation  between  a  person  who  has 
become  surety  without  request  of  the  principal  debtor  and  has 
performed,  or  otherwise  procured  the  discharge  for  a  consideration, 
and  the  principal  debtor,  it  is  provided  that  the  provisions  of  Art. 
462  apply  mutatis  mutandis  to  this  case ;  so  that  the  amount 
payable  on  recourse  is  differentiated  according  to  whether  payment 
in  excess  has  been  made  against  "the  will  of  the  other  sureties  : 

If  payment  has  not  been  made  against  the 
will  of  the  other  sureties  recourse  may  be  taken 
against  them  in  so  far  as  they  were  thereby  enriched  at  that  time, 
and  if  it  has  been  made  against  their  will  they  need  only  pay  on 
recourse  to  the  extent  to  which  they  are  actually  enriched ;  and  if 
any  of  them  asserts  that  he  had  a  ground  of  set-off  against  the 
creditor  previous  to  recourse  being  taken  against  him,  the  surety 
(who  has  paid)  may  demand  from  the  creditor  performance  of  the 
obligation  which  would  have  been  extinguished  by  such  set-off  (Art. 
465,  2).  (In  reference  see  Art.  462).  It  is  perhaps  hardly  neces- 
sary to  add  that  a  surety  who  has  paid  may  take  recourse  against 

for  a  consideration,  the  provisions  of  Art.  443  also  apply  mutatis  mutandis  to  the 
principal  debtor." 
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the  principal  debtor,  and  that  the  same  applies  to  the  other  sureties 
who  have  paid  on  recourse  to  that  particular  surety. 

Sub-section  2. 
Joint  Obligations. 

A  joint  obligation  is  really  composed  of  two  or 

Nature  of  a      more  obligations  which  are  on  an  equal  footing — 

unlike  suretyship  and  the  principal  obligation — but 

which  are  not  entirely  separate  and  distinct  from  each  other  and 

which  are  bound  together  with  a  certain  chain  ;  because  neither  of 

the  debtors  is  obliged  to  make  double  performance  of  the  full  amount 

vis-a-vis  the  creditor,  and  when  one  of  them  performs  in  full  the 

obligations  of  the  others  are  likewise  terminated.     On  the  part  of 

the  creditor,  too,  he  has  power  to  demand  performance  from  any  of 

the  debtors,  or  from  one  or  more  or  all  of  them,  and  that  either 

simultaneously  or  successively  ;  and  such  demand  may  be  made  for 

the  full  amount  of  the  obligation  or  a  portion  of  it — in  short,  the 

creditor  is  entitled  to  obtain  full  performance  in  any  manner  of 

combination  in  which  he  may  chose  the  debtors  to  be  involved. 

This  is  expressed  in  the  following  two  articles. 
Art  432 

namely,  (1)  when  two  or  more  persons  bear  a  joint 

obligation,  the  creditor  may  demand  total  or  partial  performance 
either  against  one  or  all  of  them  simultaneously  or  successively  (Ark 
432)  and  (2)  when  all  the  joint  debtors,  or  some  of  them,  have  been 
adjudged .  bankrupt,  the  creditor  may  participate  in 
the  distribution  of  the  assets  of  each  estate  (Ark 
441).  In  this  manner,  the  several  debtors  mutually  act  as  sureties 
for  one  another,  but  more  effectively  than  sureties  because  while  the 
surety's  obligation  is  accessory  to  the  principal  obligation,  and 
consequently  he  can  set  up  pleas  of  demand,  discussion  and  distribu- 
tion, a  joint  debtor  can  avail  himself  of  none  of  such  pleas.  For  this 
reason  the  general  tendency  now  is  towards  the  practice  of  having 
persons  as  joint  debtors  instead  of  mere  sureties.  "'A  joint  obligation 
and  suretyship  denote  two  different  legal  relations ;  and  because  a 
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certain  legal  relation  is  not  the  one  it  does  not  therefore  necessarily 

follow  that  it  is  not  the  other ;  so  a  judgment  which  rejects  the 

demand  of  the  plaintiff  on  the  ground  that  the  defendant  is  not  a 

joint  debtor  does  not  warrant  the  inference  that  therefore  he  is  not 

a  surety  "  (Supreme  Court,  30th  Oct.,  1909).     "  A  person  who  is 

jointly   liable  on  the  principal   obligation  is  also  liable  on  those 

obligations  which  are  accessory  thereto  ;  therefore  the  joint  debtor  is 

liable  on  the  costs  of  a  suit  connected  with  the  principal  obligation  " 

(Ditto,  11th  May,  1905).     "  A  joint  obligation  can  only  come  into 

existence  either  agreeably  to  the  will  of  the  parties  or  in  accordance 

with  provisions  of  the  law  "  (Ditto,  3rd  March,  1899).     "  In  the 

case  of  a  joint  obligation,  though  it  appears  to  be  a  single  obligation 

vis-d-vis  the  creditor,  the  debtors  are  each  liable  on  an  independent 

obligation  ;  so  even  where  two  or  more  persons  bear  a  joint  obliga^ 

tion  in  accordance  with  Art.  273  of  the  Commercial  Code*  and  the 

obligation   is  a  commercial  one  in  respect  to  one  of  the  debtors 

because  it  is  due  to  a  transaction  which  is  a  commercial  transaction 

for  such  particular  debtor,  such  fact  does  not  interfere  with  the 

obligation  being  a  civil  one  in  respect  to  the  other  debtors  "  (Ditto, 

29th  May,  1914). 

The  obligation  involved  in  a  joint  obligation 

being  on  an  equal  footing,  instead  of  standing  in  a 

relation  of  principal  and  accessory,  it  is  a  rule  that  facts  happening 

to  one  of  the  joint  debtors  do  not  take  effect  with  regard  to  the  other 

debtors  (Art.  440).     Thus,  even  though  one  of  the  obligations  is 

void,  or  ceases  to  be  valid,  because  of  the  voidnesa 
Art  433 

or  voidability  of  the  juristic  act  forming  the  cause 

thereof  (as  when  one  of  the  debtors  was  insane  at  the  time  of  the 

act,  or  was  induced  to  do  the  act  by  fraud  or  coercion),  the  obligations 

of  the  other  debtors  are  not  affected  (Art,  433) ;  and  even  though  a 

time  of  grace  has  been  granted  to  one  of  the  debtors  the  benefit  is 

o t 

*  Commercial  Code,  Art.  273,  1  reads:  "If  two  or  more  persons  by  a 
transaction  which  is  a  commercial  transaction  for  one  or  all  of  them  take  upon 
themselves  an  obligation,  each  of  them  is  jointly  liable  on  such  obligation." 
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not  shared  by  the  other  debtors.     But   as  the  obligations  of  the 

several  debtors  are  not  entirely  independent  of  each  other  and  are 

connected  in  a  certain  sense,  there  are  necessarily  certain  facts  which 

cannot  happen  to  one  of  the  obligations  (debtors)  without  affecting 

the  other  obligations  (debtors)  as  well. 

Thus,  (1)  a  demand  for  performance  made 
Art  434  .  . 

against  one  of  the  joint  debtors  takes  effect  against 

the  other  debtors  also  (Art.  434).  "  Attachment  effected  against 
one  of  the  joint  debtors,  however,  does  not  operate  to  interapt  the 
prescription  against  the  other  debtors  "  (Supreme  Court,  19th  Oct., 
1914),  (2)  In  case  one  of  the  debtors  has  terminated  his  obligation 
for  a  considerat'on — that  is,  by  novation,  set-off  or  confusion,  the 
obligation  is  terminated  in  favour  of  the  other  debtors  also  in  the 
same  manner  as  if  he  had  procured  the  common  discharge  by  per- 
formance. 

This  is  provided    in    the    following  Articles, 
namely,  if  a  novation  has  been  made  between  one 
of  the  joint  debtors  and  the  creditor,  the  obligation  is  terminated  in 
favour  of  all  the  creditors  (Art.  435). 

In  case  one  of  the  joint  debtors  has  an  obliga- 
tion (claim)   against   the   creditor,   if  such  debtor 
makes  a  set-off,  the  obligation  is  terminated  (extinguished)  in  favour 
of  all  the  debtors  (Art.  436,  1). 

If  a  confusion  has  been  brought  about  between 
Art  438 

one  of  the  joint   debtors  and  the  creditor,  such 

debtor  is  deemed  to  have  effected  performance  (Art.  438).  If  one  of 
the  joint  debtors  who  has  a  claim  available  as  a  set-off  against  the 
creditor  does  not  assert  such  set-off,  the  other  debtor  may  do  so 
instead  in  so  far  only  as  the  particular  debtor's  share  in  the  obligation 
is  concerned  (Art.  436,  2) — a  provision  which  is  made  in  order  to 
simplify  matters  and  which  harmonizes  with  Art.  443  to  be  ex- 
plained later.  Even  when  the  obligation  of  one  of  the  debtors  has 
been  terminated  in  a  manner  involving  no  consideration  (expenditure) 
— such  as  release  or  prescription — it  is  effective  against  the  other 
debtors  also  in  so  far  as  the  particular  debtor's  share  in  the  obligation 
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is  concerned.     This  is  provided  in  Art.   437   which    runs : — "  A 

releass  of  the  obligation  made  to  one  of  the  joint 
Art.  437  . 

" *         debtors  takes  effect  in  favour  of  the  other  debtors 

only  with  regard  to  the  said  debtor's  share  in  the  obligation,"  and 

Art.    439    which   runs  : — "  When    prescription    is 
Art.  439 

completed  in  favour  of  one  of  the  joint  debtors,  the 

other  debtors  are  also  freed  from  the  obligation  to  the  extent  of  the 
said  debtor's  share."  "  The  shares  of  the  joint  debtors  on  the 
obligation  are  determined  either  by  an  agreement  of  the  debtors  or 
by  facts  existing  among  the  debtors,  such  as  the  proportion  in  which 
they  derived  profit  from  the  obligation "  {Supreme  Court,  27th 
Sept.,  1909).  '*  As  to  the  effect  of  a  release  of  the  obligation  in 
respect  to  one  of  the  debtors  where  two  or  more  persons  bear  a  joint 
obligation  by  reason  of  an  unlawful  act  (tort)  committed  conjointly, 
there  is  no  special  provision  among  the  provisions  governing  unlaw- 
ful acts,  nor  is  the  case  of  such  a  nature  as  to  preclude  the  application 
of  Art.  437  of  the  Civil  Code  ;  therefore  it  is  not  illegal  to  apply  the 
general  provisions  governing  obligations  for  the  determination  of  the 
respective  shares  of  the  debtors  "  (Ditto,  29th  Oct.,  1914).  "Even 
though  the  creditor,  when  releasing  one  of  the  joint  debtors  from  the 
obligation,  was  not  aware  of  that  debtor's  part  in  the  obligation, 
that  does  not  prevent  the  effect  of  the  release  operating  in  favour  of 
the  other  creditors  "  (Ditto,  27th  Sept.,  1909). 

The  above  illustrates  the  relations  of  the  joint 

Mutual  relation  ^ebtors  to  the  creditor,  but  there  are  relations  of  a 

J  •    -        different  nature  among  the  joint  debtors  themselves. 

These  relations  vary  according  to  the  nature  of  the  cause  through 

Which  the  joint  obligation  has  been  called  into  existence — that  is, 

according  to  whether  it  has  been  called  into  existence  by  a  contract 

among  them,  the  provisions  of  the  law,  or  an  order  from  a  Court. 

If  the  shares  of  the  several  debtors  in  the  burden  are  not  fixed 

contractually  or  otherwise,  they  are  presumed  to  be  equal.     So  if  one 

of  the  joint   debtors  has,   either    on   demand  or 

voluntarily,  performed  the  obligation  or  otherwise 

procured  the  common  discharge  at  his  cost,  he  may  take  recourse 
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against  the  other  debtors  to  the  extent  of  their  respective  'shares  in 
the  burden  "  (Art.  442,  1),  the  amount  for  which  recourse  can  be 
thus  taken  including,  like  the  amount  claimable  on  recourse  by  a 
person  who  has  become  surety  at  the  request  of  the  principal  debtor 
(see  pp.  297-8),  not  merely  the  principal  obligation,  but  the  legal 
interest  thereon  from  the  date  on  which  the  common  discharge  was 
procured,  unavoidable  expenses  and  other  damages  (Art.  442,  2). 
"  In  case  two  or  more  sureties  on  a  bill  have  each  become  surety  for 
the  drawer,  and  each  of  them  have  severally  agreed  to  the  creditor 
to  pay  the  full  amount  due  on  the  bill,  the  case  comes  under  Art. 
465,  1  of  the  Civil  Code  ;  therefore  if  one  of  the  sureties  has  paid  the 
full  amount  due  on  the  bill,  Art.  442  of  the  same  Code  applies 
mutatis  mutandis  "  (Supreme  Court,  3rd  July,  1913).  As  with  a 
surety,  in  order  that  one  of  the  joint  debtors  who  has  performed  or 
otherwise  procured  the  common  discharge  at  his  cost  may  take 
recourse  against  the  other  debtors,  he  must  have  notified  the  other 
debtors  when  he  received  a  demand,  and  also  when  he  performed  or 
otherwise  procured  the  common  discharge.^  If  he  has  performed, 
etc.  without  having  given  notice  to  the  other  debtors  of  his  having 
received  a  demand,  he  cannot  take  recourse  against  any  of  the  other 
debtors  who  had  a  defence  which  could  have  been  set  up  against  the 
creditor  in  so  far  as  his  part  in  the  burden  is  concerned,  because  in  so- 
far  as  that  part  is  concerned  he  may  set  up  the  defence  against  the 
debtor  who  has  performed,  etc. ;  but  if  he  has  opposed  the  debtor  by 
set-off  with  such  defence,  the  debtor  in  fault — that  is,  the  debtor 
who  has  performed  and  demands  payment  on  recourse — may  demand 
from  the  creditor  performance  of  the  obligation  (defence^  which 
would  have  been  extinguished  by  set-off  (Art.  443,  1) ;  and  if  one  of 
the  other  joint  debtors  has  performed  or  otherwise  procured  ths 
discharge  for  a  consideration  in  good  faith  (that  is,  .vithout  knowing 
of  the  fact  of  the  obligation  having  already  been  terminated)  becauss 
of  the  particular  debtor's  failure  to  notify  them  of  his  performance  or 
other  act  of  discharge  at  his  cost,  the  former  may  consider  his  per- 
formance or  other  act  of  discharge  as  valid  and  take  recourse  against 
even  that  debtor  who  has  previously  performed  or  otherwise  procured 
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the  common  discharge  at  his  cost  (Art.  443,  2) ;  but,  of  course,  in 
such  a  case  the  latter  debtor  may  demand  restitution  of  the  unjust 
enrichment  which  the  creditor  has  made  of  the  thing  delivered  in 
performance.  "  In  case  one  of  the  joint  debtors  has  performed  the 
obligation  and  so  procured  the  common  discharge,  the  debtor  who 
has  paid  may,  by  operation  of  law,  take  recourse  against  the  other 
debtors  for  the  legal  interest  from  the  date  on  which  the  discharge 
was  procured,  and  it  is  not  absolutely  necessary  for  the  purpose  that 
the  party  performing  should,  previous  to  performance,  have  notified 
the  other  debtors  of  the  fact  of  his  having  received  a  demand  " 
{Supreme  Court,  26th  July,  1915). 

The  question  now  arises  as  to  what  is  to  be 

Effect  of        done  if  one  of  the  debtors  has  no  means  to  pay  on 

insolvency  of    recourse  ?     jn  %u.ch.  a  case  it  would  be  unfair  to 

dpbto  no  a.  cause  au  ^e  l°ss  *°  ^au  uPon  the  party  taking 
right  of  recourse — that  is,  on  the  debtor  who  has  performed 
recourse  or  otherwise  procured  the  common  discharge  ;  it  is 
A  t  444  therefore 'provided  that  the  amount  whicn  is  due 
from  the  insolvent  debtor  but  cannot  be  obtained 
(this  may  be  either  the  whole  or  a  part  of  his  share  in  the  burden)  is 
payable  by  the  other  debtors  who  have  means  of  payment  (including 
the  party  taking  recourse)  in  proportion  to  their  respective  shares  in 
the  burden  ;  but  if  the  party  taking  recourse  has  been  in  fault  (as 
when  he  would  have  been  able  to  obtain  full  payment  on  recourse 
from  the  particular  debtor  if  he  had  demanded  the  same  soon  after 
his  performance)  he  cannot  require  the  other  debtors  to  share  the 
loss  (Art.  444).  "  Art.  444  means  that  if  among  the  joint  debtors 
there  is  one  who  has  no  means  to  pay  on  recourse,  the  part  due 
from  such  debtor  is  divided  among  the  other  debtors  who  have 
means  of  payment,  each  of  them  being  required  to  share  it  in  the 
proportion  to  his  share  in  the  obligation,  while  if  their  shares  are  all 
alike,  or  they  are  internally  under  no  obligation  to  bear  any  share 
in  the  obligation,  the  part  in  question  is  to  be  borne  in  equal  propor- 
tion "  (Supreme  Court,  25th  Feb.,  1910).  If  some  of  the  other 
debtors  are  bound  to  bear  shares  in  the  obligation  while  the  rest  are 
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not,  it  would  appear  that  the  part  due  from,  but  not  paid  by,  the 

insolvent  is  to  be  shared  by  the  former  only  in  proportion  to  their 

said   respective  shares.     Another   question  which 
Art  445  • 

presents  itself  in  this  connection  is  how  the  burden 

is  to  be  shared  if  one  of  the  debtors,  who  should  bear  a  share  in  the 
amount  payable  on  recourse  by  the  insolvent  debtor,  has  obtained  a 
release  from  the  creditor  ?  In  such  a  case  it  would  be  unwarrant- 
ably disregarding  the  effect  of  the  release  to  require  the  released 
debtor  to  share  the  burden,  while  at  the  same  time  it  would  be. 
unfair  to  the  other  debtors  to  require  them  to  pay  in  excess  of  their 
respective  shares  on  that  account.  So  the  creditor,  in  place  of  the 
released  debtor,  is  required  to  share  the  additional  burden  with  the 
other  debtors  who  have  means  of  payment  (Art.  445).  -  "  Art.  445 
does  not  apply  unless  there  be  at  least  three  debtors,  that  is,  unless 
in  addition  to  (1)  a  debtor  who  has  been  released  from  the  obligation 
and  (2)  another  who  has  no  means  of  payment,  there  be  a  third 
who  has  performed  the  obligation  and  has  a  right  of  recourse  in 
consequence  or  has  means  to  pay  though  he  has  not  yet  paid  " 
{Supreme  Court,  2nd  Feb.,  1904). 

Joint  obligations,   moreover,  produce  various 
Combination     relations,  when  they  are   combined  with  surety- 
of  suretyship     sj1jp<       ^)    when    a,    surety    has    assumed    the 
nations         obligation  jointly  with  the   principal   debtor,  (2) 
when  a  person  stands  as  surety  for  one  of  the  joint 
debtors  or  one  of  the  two  or  more  debtors  on  an  indivisible  obli- 
gation, (3)  when  there  being  two  or  more  sureties,  one  of  the  sureties 
has  paid  the  full  amount  or  an  amount  exceeding  his  share  in  the 
burden  because  of  the  indivisibility  of  the  principal  obligation  or 
owing  to  a  special  contract  that  each  surety  shall  pay  the  full 
amount,  the  provisions  relating  to  joint  obligations  apply  mutatis  mu- 
tandis, but,  of  course,  in  addition  to  the  provisions  relating  to  surety- 
ship pure  and  simple.     To  explain  in  greater  detail.     (1)  When  a 
surety  has  assumed  the  obligation  jointly  with  the 
principal  obligation,  the  provisions  of  Arts.  434-440 
apply  mutatis  mutandis  (Art.  458).     Thus,  a  demand  made  againsf 
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the  surety  takes  effect  against  the  principal  debtor  also  (see  Art.  434) : 
it  has  already  been  seen  that  a  demand  against  the  principal 
debtor  takes  effect  against  the  surety  also  (see  Art.  457,  1),  When 
a  novation  has  been  effected  between  the  surety  and  the  creditor, 
the  obligation  is  terminated  for  the  benefit  of  the  principal  debtor 
also  (see  Art.  435),  it  being  a  matter  of  course  that  if  a  novation 
has  been  made  between  the  principal  debtor  and  the  debtor  the  obli- 
gation is  terminated  for  the  benefit  of  the  surety  also.  "  In  short, 
it  is  the  chief  object  of  Art.  458  to  provide  that  certain  facts  hap- 
pening to  the  surety  take  effect  as  against  the  principal  debtor  also, 
and  the  Article  does  not  concern  itself  with  the  effect  of  facts 
happening  to  the  principal  debtor  upon  the  surety  "  {Tokyo  Appeal 
Court,  7th  July,  1910),  For  full  details,  the  reader  is  referred  to 
the  rest  of  the  Articles  in  question.  We  have  already  seen  that  in  such 
a  case  the  surety  cannot  assert  the  pleas  of  demand  and  discussiop 
(see  Art.  454),  "  If  the  creditor  has,  prior  to  the  maturity  of  the 
obligation,  voluntarily  cancelled  the  contract  vis-a-vis  the  principal 
debtor,  the  liability  of  the  surety  who  has  assumed  the  obligation 
jointly  with  the  principal  debtor  is  likewise  terminated,  because  even 
where  a  surety  has  assumed  the  obligation  jointly  with  the  principal 
debtor,  he  is  still  a  surety  and  cannot  be  regarded  entirely  in  the 
same  light  as  a.  joint  debtor  "  {Supreme  Court,  28th  Feb.,  1908). 
"  Even  where  a  surety  has  assumed  the  obligation  jointly  with  the 
debtor,  the  surety  is  not  under  an  independent  obligation  as  in  the 
case  of  a  joint  debtor "  {Tokyo  District  Court,  2nd  Oct.,  1914). 
"  A  release  from  the  obligation  granted  to  one  of  the  two  or 
more  sureties  who  bear  the  obligation  jointly  with  the  debtor 
does  not  operate  in  favour  of  the  principal  debtor "  (Resolution 
of  the  Hosokwai).     (2)  When  a  person  who  has  become  a  surety 

for  one  of  the  joint  debtors,  or  one  of  the  two  or 
Art.  464 

more  debtors  on  an  indivisible  obligation  has  per- 
formed or  otherwise  procured  the  common  discharge,  he  has  the 
same  right  of  recourse  against  the  other  debtors  as  one  of  the  joint 
debtors  who  performed  or  otherwise  procured  the  common  discharge 
for  a  consideration,  has  against  the  other  debtors — that  is,  he  may 
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take  recourse  against  the  other  debtors  only  with  regard  to  their 
respective  shares  in  the  obligation  (Art.  464),  though  he  may  of 
course  take  full  recourse  against  the  particular  debtor  for  whom  he 
stands  surety.  (3)  When,  there  being  two  or 
'  more  sureties,  one  of  the  sureties  has  paid  the  full 
amount  or  an  amount  exceeding  his  share  in  the  burden  because  of 
the  indivisibility  of  the  principal  obligation,  or  owing  to  a  special 
contract  that  each  surety  shall  pay  the  full  amount,  Arts.  442-444 
apply  mutatis  mutandis  (Art.  465,  1) — in  other  words — such  surety 
may  take  recourse  against  the  other  sureties  in  the  same  manner  as 
one  of  the  joint  debtors  who  has  performed  may  against  the  other 
debtors,  though  he  may  also  take  recourse  against  the  principal 
debtor  as  a  matter  of  course.  For  full  details,  see  the  Articles  re- 
ferred to.  "  The  right  of  recourse  as  between  the  joint  sureties  exists 
in  respect  to  the  amount  which  has  been  defrayed  by  a  particular 
surety  and  which  has  not  yet  been  paid  on  recourse  by  the  principal 
debtor ;  therefore  even  though  the  latter  has  been  ordered  by  a 
Court  to  pay  on  recourse,  the  scope  of  the  surety's  right  of  recourse 
is  not  reduced  by  such  judgment  so  long  as  payment  is  not  actually 
made  by  the  debtor  accordingly  "  (Supreme  Court,  22nd  Oct.,  1912). 
"  If  two  or  more  persons  stand  sureties  on  a  bill  severally  for  the 
drawer,  and  each  of  them  has  entered  into  a  special  agreement  to 
pay  the  full  amount  due  on  the  bill,  the  case  comes  under  Art.  465, 
1  of  the  Civil  Code ;  therefore  if  one  of  the  sureties  has  paid  the 
full  obligation,  Art.  442  of  the  same  Code  governs  mutatis  mutandis 
(that  is,  he  may  take  recourse  against  the  other  sureties  for  the 
amount  of  their  respective  shares  in  the  burden)  "  (Ditto,  3rd  July, 
1913). 

Section  5. 

Assignment  op  Obligations. 

Though  an  obligatory  relation  is  one  between 
Assignment  ol  .  _. 

obligations      a  cer*am  person  and  another,  yet  it  usually  makes' 

permitted       no  difference  to  the  debtor  to  whom  he  may  have 
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'  to  make  the  prestation  which  forms  the  substance 

of  the  obligation  ;  and  it  is  therefore  proper  that  an 
obligation  should,  like  a  real  right,  be  permitted  to  be  freely  trans- 
ferred so  that  the  creditor  may  take  as  full  advantage  of  his  right  as 
possible.  For  this  reason,  though  the  assignment  of  obligation  was 
not  permitted  under  Eoman  law,  it  is  now  generally  permitted  by 
the  laws  of  all  countries  ;  but  there  are  certain  obligations  the  nature 
of  which  does  not  permit  of  assignment,  such  being  obligations  in 
order  to  be  the  creditors  on  which  it  is  necessary  that  persons  should 
be  possessed  of  peculiar  qualifications — as  in  the  case  of  obligations 
in  virtue  of  which  parents  may  claim  support  from  their  children — 
or  obligations  the  prestation  under  which  cannot  be  made  to  all 
persons  with  equal  ease  and  facility — as  in  the  case  of  an  obligation 
to  train  a  lad  in  a  certain  art  or  trade.  There  are  also  other  obliga- 
tions of  which  the  assignment  is  forbidden  by  a  special  expression  of 
intention  of  the  parties,  though  they  are  not  non-assignable  in  their 
nature.  In  respect  to  assignable  obligations,  it  may  perhaps  be 
argued  that  it  is  objectionable  to  enable  the  parties  to  make  such 
obligations  non-assignable  by  special  agreement,  because  third 
persons  may  obtain  assignment  of  such  obligations  in  ignorance  of 
the  fact  of  their  assignment  being  forbidden,  and  sustain  losses  in 
consequence ;  but  the  interests  of  such  third  persons  can  be  sufficiently 
safeguarded  by  the  restrictive  provision  that  an  expression  of  inten- 
tion against  the  assignment  of  an  obligation  cannot  he  set  up 
against  third  persons  in  good  faith,  and  in  so  far  as  no  harm  is  ap- 
prehended to  public  welfare  it  is  quite  agreeable  to  the  principles  of 
private  law  that  the  intention  of  the  parties  should  be  respected  as 
far  as  may  be  possible.  Hence  the  provisions :  "  An  obligation 
may  be  assigned  except  its  nature  does  not  permit  of  assignment  " 
(Art.  666, 1).  "  The  foregoing  provision,  however,  does  not  apply 
if  the  parties  have  made  a  contrary  expression  of  intention  ;  but  such 
expression  of  intention  cannot  be  set  up  against  third  persona  in  good 
faith  "  (Art.  466,  2).  "  A  novation  of  an  obligation  brought  about 
by  a  change  in  the  person  of  the  creditor  and  an  assignment  of  an 
obligation  are  two  juristic  acts  which  are  entirely  different  in  their 
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nature"  {Supreme  Court,  10th   Feb.,  1910).     "  A  right  'of  repur- 
chase (of  immovables)  is  a  sort  of:  obligation  and  a  property  right, 
and  so  it  can  be  assigned  "  (Ditto,  8th  July,  1908).     "  A  right  of 
repurchase  is  a  property  right  and  not  a  right  which  in  its  nature  is 
exclusively  personal  to  the  person  entitled,  and  it  can  be  assigned  to 
a  third  person  without  doing  any  harm  to  public  welfare  or  to  good 
morals  ;  therefore  its  assignment  is  valid  "  (Ditto,  14th  Sept.,  1901). 
"  The  right  which  a  limited  partnership  has  against  its  partners  in 
respect  to  their  contributions  towards  the  capital  of  the  partnership 
is  simply  a  kind  of  obligation,  but  so  long  as  they  are  not  due  the 
right  cannot  be  assigned  or  judicially   alienated   (from  the  persons 
bound  to  the  creditor  of  the  person  entitled  to  such  contributions  ") 
{Ditto,  28th  June,  1906).     "  The  right  to  demand  payment  of  con^ 
tributions   to  be   made  towards  the  capital  of  a  partnership,  and 
which  are  already  due,  is  simply  a  kind  of  obligation,  and  it  is  not 
of  a  nature  such  as  renders  it  incapable  of  assignment ;  therefore  in 
the  absence  of  special  provisions  to  the  contrary,  there  is  nothing  to 
prevent  it  being  made  the  subject-matter  of  execution  against  the 
partnership  "  {Ditto,  10th  March,  1905).     "  The  claim  of  a  joint- 
stock  company  for  payment  upon  shares  against  its  'shareholders  is 
founded  on  a  special  relation  between  the  two,  and  the  company 
alone  is  entitled  thereto  whether  before  or  after  demand  has  been 
made  for  such  payment ;  therefore  it  is  an  obligation  the  nature  of 
which  does  not  permit  of  assignment  "    {Ditto,  10th  April,  1906). 
"  If  the  nature  of  an  obligation  does  not  permit  of  assignment,  even 
though  a  Court  may  order  it  to  be  alienated  such  order  is  ineffective ; 
therefore  an  order  for  the  alienation  of  a  claim  for  payment  upon 
shares  is  void  "  {Ditto,  10th  April,  1906).     "  Whether  the  nature  of 
an  obligation  admits  or  does  not  admit  of  assignment  depends  on 
whether  the  obligation  originates  from  a  certain  relation,  or  whether 
its  performance  requires  a  certain  act  on  the  part  of  the  creditor ;  it 
has  no  connection  whatever  with  the  matter  whether  the  subject  of 
the  obligation  is  the  payment  of  a  sum  of  money  or  otherwise  {Ditto, 
10th  April,  1906).     "The  bond  establishing  an  obligation  being  an 
instrument  necessary  for  the  exercise  of  the  obligation,  if  no  expres- 
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sion  of  intention  be  made  to  the  contrary  at,  the  time  of  assignment 
of  an  obligation  the  assignor  is  bound  to  deliver  the  bond  to  the 
assignee  "  (Ditto,  24th  Oct.,  1905).  "  A  contract  of  assignment  of 
an  obligation  is  not  a  formal  act ;  therefore  immediately  upon  an 
agreement  of  intention  being  arrived  at  between  the  partis?  in  respect 
to  the  assignment  it  comes  into  effect  and  existence  "  (Ditto,  7th 
Oct.,  1906).  "  When  a  debtor  has  furnished  a  fishing  right  as 
security  for  the  obligation,  if  the  creditor  has  assigned  the  obligation 
alone  to  another  person  the  security  is  terminated  then  and  there, 
and  so  it  must  be  returned  by  the  assignor  to  the  debtor  "  (Ditto, 
29 Lh  Sept.,  1905).  "  The  provision  of  Art.  466,  2  means  that  in- 
case the  non-assignment  of  an  obligation  has  been  agreed  upon  by 
the  parties,  not  merely  a  third  person  in  bad  faith  cannot  acquire  it 
by  assignment  but  a  creditor  of  the  creditor  also,  if  in  bad  faith, 
cannot  attach  the  obligation  and  cause  it  to  be  transferred  to  him  by 
an  order  of  alienation  "  (Ditto,  1st  April,  1915).  "  The  ancillary 
part  of  Art.  466,  2  of  the  Civil  Code  provides,  as  its  text  clearly 
shows,  that  even  though  an  expression  of  intention  is  made  against 
the  assignment  of  an  obligation  of  which  the  nature  permits  of  as- 
signment, such  assignment  cannot  be  set  up  against  third  persons  in 
good  faith ;  therefore  the  debtor  who  desires  to  set  up  the  same 
againsf  a  third  person  must  prove  not  merely  the  existence  of  the 
said  stipulation  but  also  that  the  third  person  has  acted  in  bad  faith, 
unless,  indeed,  the  said  third  person  voluntarily  recognizes  the 
existence  of  the  special  stipulation  "  (Ditto,  28th  Feb.,  1905).  "  The 
assignee  of  an  obligation  succeeds,  as  the  successor  by  a  particular 
title  of  the  assignor,  to  the  rights  held  by  the  assignor  just  as  they 
are  ;  therefore  the  assignor's  right  to  demand  the  cancellation  of  a 
'  fraudulently  injurious  act '  likewise  passes  to  the  assignee  by  opera- 
tion of  law  simultaneously  with  the  assignment  of  the  obligation 
itself  "  (Ditto,  24th  Feb.,  1904).  "  Suretyship  being  accessory  to 
the  principal  obligation  in  its  nature,  the  obligation  against  the 
surety  passes  to  the  assignee  along  with  the  principal  obligation  by 
operation  of  law  unless  thare  be  a  contrary  expression  of  intention  " 
(Ditto,  30th  May,  1914).     "  Even  though  the  parties  to  the  assign- 
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merit  of  an  obligation  had  an  intention  to  assign,  if  such  assignment 
was  made  for  a  definite  purpose  and  it  was  intended  to  be  effective 
within  the  scope  of  the  said  purpose  the  assignment  is  of  course 
valid  :  only  its  effect  is  confined  to  the  limits  of  that  specified  pur- 
pose ;  therefore  if  an  obligation  has  been  assigned  for  the  purpose  of 
collection  the  assignee  thereby  acquires  the  obligation  and  may  exer- 
cise it  against  the  debtor,  but  he  may  not  exercise  the  same  otherwise 
than  for  the  purpose  of  collection,  nor  may  he  dispose  of  it  "  (Ditto, 
18th  Oct.,  1912).  "  A  contract  of  mandate  is  founded  on  the 
mutual  confidence  subsisting  between  the  parties,  and  the  relation  of 
right  arising  therefrom  is  of  a  personal  nature — that  is,  it  is  of  such 
a  nature  as  does  not  permit  of  assignment ;  therefore  the  mandator 
cannot  assign  his  right  to  a  third  person  without  the  consent  of  the 
mandatory  (Ditto,*Blst  March,  1913). 

"  There  is  what  is  known  as  the  "  undertaking  of  an  obliga- 
tion "  {saimu  no  Tiikiuke),  and  this  is  not  merely  where  a  third 
person  makes  himself  responsible  for  an  obligation  in  place  of  the  old 
debtor  and  he  alone  becomes  bound  on  the  obligation  while  the  old 
debtor  withdraws  from  the  obligatory  relation,  but  also  where  a 
third  person  makes  himself  responsible  for  the  obligation  side  by  side 
with  the  old  debtor  "  {Tokyo  District  Court,  16th  April,  1913). 
"  This  is  neither  a  novation  in  the  strict  sense  of  the  term  not  an  as- 
signment of  an  obligation.  Inferring,  however,  from  the  provisions 
that  an  obligation  may  be  paid  by  a  third  person  without  the  con- 
sent of  the  debtor,  and  that  a  novation  of  an  obligation  may  be 
effected  independently  of  the  debtor  and  by  an  agreement  with  the 
creditor,  it  must  be  concluded  that  a  contract  undertaking  an  obli- 
gation can  be  validly  formed  by  an  agreement  between  the  creditor 
and  a  party  undertaking,  unless  such  a  course  be  against  the  will  of 
the  debtor  "  (Ditto).  "  The  undertaking  of  an  obligation  is  a  con- 
tract the  parties  to  which  are  the  creditor  and  the  party  undertak- 
ing ;  but  such  a  contract  cannot  be  made  against  the  will  of  the 
debtor  "  (opinion  of  Dr.  Niida).  "  If,  in  respect  to  the  assignment 
of  immovables  which  are  the  subject-matter  of  a  lease,'  the  new 
owner  has  agreed  with  the  lessee  to  succeed  to  the  rights  and  duties 
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of  the  former  owner,  a  lease  of  the  same  tenor  and  substance  as  the 
old  one  of  course  continues  in  existence  between  the  new  owner  and 
the  lessee  without  the  intervention  of  the  old  owner  ;  and  even  when 
the  new  owner  has  agreed  with  the  old  owner  to  succeed  to  the 
latter'g  rights  and  duties,  the  new  owner  succeeds  to  the  rights  and 
duties  of  the  old  owner  without  specially  obtaining  the  consent  of  the 
lessee  ;  and  the  latter  may  assert  the  continuance  of  the  relation  of 
lease  against  the  new  owner  and  demand  performance  of  the  said 
duties  from  the  new  owner,  who  cannot  then  refuse  to  comply  with 
the  demand  of  the  lessee  on  the  ground  that  the  lessee  has  not 
participated  in  the  contract  between  the  assignor  and  assignee " 
(Supreme  Court,  24th  April,  1915). 

As  to  the  conditions  for  a  valid  assignment  of  an  obligation  and 
its  effect,  they  differ  considerably  with  the  kind  of  obligation,  there- 
fore we  propose  to  explain  the  matter  under  several  heads. 

I.     Obligations  performable  to  Specified  Creditors  or 
"  Name  Obligations  "  (Shimei  Saiken), 

An    obligation    performable    to    a    specified 
...     ,.  creditor  (shimei  saiken)  is  an  ordinary  obligation — 

that  is,  an  obligation  the  creditor  on  which  is  fixed 
"  from  the  beginning — and  the  bond  concerning  the 

same  merely  serves  the  purpose  of  proving  its  existence  and  is  not  a 
requisite  for  its  formation.  For  the  assignment  of  such  an  obligation, 
a  mere  expression  of  intention  of  the  parties  suffices,  and  no  formalir 
ties  are  required  so  far  as  the  parties  are  concerned — in  other  words 
— a  mere  agreement  of  intention  to  assign  immediately  produces  the 
effect  of  transferring  the  right  so  far  as  the  parties — the  assignor  (old 
creditor)  an  3  the  assignee  (new  creditor) — are  concerned  ;  but  could 
such  assignment  be  set  up  against  third  persons  (the  debtor,  a  person 
to  whom  the  obligation  has  been  assigned  for  a  second  time  in  bad 
faith  or  by  culpable  negligence,  a  person  who  has  a  right  of  pledge 
over  the  obligation,  or  a  creditor  who  has  attached  the  obliga- 
tion, etc.)  they  might  sustain  unforeseen  losses  because  of  their 
ignorance  of  the  fact  of  the  assignment ;  this  being  especially  the 
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case  with  the  debtor,  because  he  might  perform  to  the  old  debtor 
without  knowing  of  the  fact  of  the  obligation  having  been  assigned 
to  another  person,  and  thus  be  compelled  to  perform  anew  on  the 
demand  of  the  new  creditor.  This  is  the  reason  why  in  the  law  of 
most  countries  (including  Japan)  it  is  provided  that  in  order  that  the 
assignment  of  a  name  obligation  may  be  set  up  against  third  persons 
(including  the  debtor)  the  fact  of  the  assignment  must  have  been 
notified  by  the  assignee  (old  creditor)  to  the  debtor,  or  the  debtor 
must  have  voluntarily  consented  thereto  (Art.  467,  1). 

Though  it  may  appear  that  the  assignment  of  an  obligation  may 
safely  take  effect  against  the  whole  world  when  it  has  been  notified 
to  the  debtor  or  the  debtor  has  given  consent  thereto,  it  is  still  to  be 
apprehended  that  the  creditor  may  enter  into  collusion  with  the 
debtor  and  contrive  to  injure  the  right  of  third  persons  by  making 
out  an  instrument  (of  notification  or  consent)  bearing  a  date  prior  to 
^he  actual  date  of  assignment.  In  order  to  prevent  this,  it  is  addi- 
tionally laid  down  that  in  order  that  the  assignment  of  a  name 
obligation  may  be  set  up  against  third  persons  other  than  the  debtor, 
it  is  not  sufficient  that  the  said  notification  or  consent  has  been  made 
or  obtained,  but  it  is  further  necessary  that  such  notification  or 
consent  be  embodied  in  an  instrument  bearing  an  authenticated 
date  (Art.  467,  2),  What  the  words  an  "  authenticated  date " 
(kahutei  hizuke)  mean,  is  explained  by  the  provisions  of  Art.  5  of 
the  Law   Concerning  the   Operation  of  the  Civil  Code — namely, 

(1)  in  the  case  of  a  notarial  deed,  its  date  is  an   authenticated  date ; 

(2)  even  in  the  case  of  a  private  instrument  (instrument  made  out 
by  a  private  individual),  if  a  date  stamp  is  affixed  thereon  at  a 
Registry  Office  or  a  Notary's  office,  the  date  of  such  stamp  is  an 
authenticated  date  ;  (3)  if  one  of  the  signatories  on  a  private  instru- 
ment dies,  the  instrument  is  considered  as  bearing  an  authenticated 
date  as  from  the  date  of  his  death  ;  (4)  if  a  private  instrument  be 
quoted  in  another  instrument  bearing  an  authenticated  date,  the  date 
of  the  latter  instrument  is  considered  as  the  authenticated  date  of  the 
instrument  quoted  ;  and  (5)  if  a  Government  or  public  office  makes 
an  entry  in  a  private  instrument  and  dates  such  entry  also,  the  date 
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is  the  authenticated  date  of  that  instrument.  As  a  matter  of  practice 
at  present,  however,  the  Certified  Contents  Post  is  largely  availed 
of  as  the  cheapest  and  most  accessible  means  for  the  purpose  of  se- 
curing authenticated  dates,  because  if  the  creditor  makes  a  notification 
of  the  assignment  of  his  obligation  by  this  post,  and  the  debtor  enters 
his  consent  therein  and  returns  it  by  the  same  post,  an  authenticated 
date  is  obtained  both  in  respect  to  the  notification  and  consent. 
Whichever  method  may  be  employed,  it  is  always  safest  for  the  as- 
signee to  insist  upon  this  formality  being  observed  by  the  assignor 
(the  old  creditor),  because  otherwise  some  person  may  make  his 
appearance  claiming  to  be  the  real  asignee  of  the  obligation  (when  he 
is  really  a  person  to  whom  the  obligation  has  been  unwarrantly 
assigned  for  a  second  time),  and  if  the  instrument  of  notification  or 
consent  in  his  possession  bears  an  authenticated  ;date,  even  though  a 
similar  document  in  possession  of  the  earlier  assignee  bears  an  earlier 
(but  not  authenticated)  date,  it  is  of  no  avail  to  the  latter  against  the 
former."  Art.  467  does  not  make  the  notification  to,  or  consent  of, 
the  debtor  the  condition  on  which  the  assignment  of  an  obligation 
can  be  set  up  against  third  persons  merely  when  the  latter  did  not 
know  of  the  fact  of  the  assignment :  the  Article,  intended  as  it  is  to 
answer  the  necessity  of  ensuring  the  safety  of  transactions,  applies 
invariably  irrespective  of  whether  third  persons  acted  in  good  or  bad 
faith  (Supreme  Court,  19th  Feb.,  1912).  "  Even  when  the  parties 
to  the  assignment  of  an  obligation  have  not  observed  the  formality 
specified  in  Art.  467  of  the  Gitiil  Code,  the  debtor  or  !any  other 
person  may  assert  the  fact  of  the  assignment  against  the  said  parties 
and  cause  it  to  have  its  effect  "  (Ditto,  7th  Oct.,  1905).  "  When  the 
debtor  on  a  name  obligation  has  received  notification  of  the  assign- 
ment of  the  obligation  or  given  his  consent  thereto,  an  obligatory 
relation  is  established  between  himself  and  the  assignee  irrespective 
of  whether  such  notification  or  consent  bears  or  does  not  bear  an 
authenticated  date ;  therefore  he  has  a  right  to  thrust  such  claim 
aside  if  another  person  claims  to  be  the  creditor  of  the  same  obliga- 
tion "  (Ditto,  18th  April,  1903).  The  consent  of,  or  notification  to, 
the   debtor  in   connection  with  the  assignment  of  an  obligation  is 
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simply  a  condition  for  the  exercise  of  the  right,  not  for  the  formation 
thereof ;  therefore  even  though  the  consent  of  the  debtor  had  not 
been  obtained,  or  notification  had  not  been  made  to  him  at  the  time 
when  an  action  (for  the  enforcement  of  the  obligation)  was  brought, 
yet  if  notification  of  the  assignment  was  made  during  the  course  of 
the  action,  the  Court  must  adjudicate  against  the  debtor  in  view  of  the 
circumstances  at  the  time  of  the  judgment  "  {Ditto,  10th  March, 
1903).  "  The  assignment  of  an  agreement  of  contract  work  legally 
implies  the  assignment  of  an  obligation  (right)  and  the  undertaking 
of  an  obligation  (liability)  ;  therefore  so  far  as  regards  that  part  of 
the  agreement  which  constitutes  the  assignment  of  the  obligation 
(right)  of  the  contractor,  it  cannot  be  set  up  by  the  assignee  against 
third  persons  other  than  the  locator  unless  he  proves,  by  an  instru- 
ment bearing  an  authenticated  date,  that  the  consent  of  the  locator 
has  been  obtained  "  (Ditto,  7th  Nov.,  1902).  "  The  assignment  of 
a  claim  for  restoration  of  enrichment*  is  to  be  effected  in  compliance 
with  the  formality  for  the  assignment  of  an  ordinary  obligation,  and  it 
is  legally  impossible  to  effect  it  by  indorsement  in  accordance  with  the 
provisions  governing  the  indorsement  of  bills  ;  and  even  when  it  is 
assigned  by  the  ordinary  method,  the  assignment  cannot  be  set  up 
against  the  debtor  (that  is,  the  drawer  or  acceptor  )  unless  the  for- 
mality specified  in  Art.  467  is  complied  with  "  (Ditto,  13th  Oct., 
1915).  "  A  transfer  of  shares  prior  to  the  issue  of  share-certificate 
is  to  be  governed  by  the  provisions  of  Art.  467  relating  to  obligations 
performable  to  specified  creditors  ;  therefore  their  assignment  cannot 
be  set  up  against  the  company  aud  other  third  persons  unless  the 
condition  specified  in  that  article  be  fulfilled  "  (Ditto,  18th  June, 
1914).  "  The  substance  of  an  obligation  assigned  is  determined  by 
the  contract  of  assignment,  and  it  is  not  affected  by  the  question  of 
when  the  notification  thereof  was  made  "   (Ditto,  10th  July,  1915). 


*  Commercial  Code,  Art.  444  provides :  "  Even  though  an  obligation  under  a 
bill  is  extinguished  by  prescription  or  by  the  lack  of  some  formality,  the  holder  is 
nevertheless  entitled  to  recourse  against  the  drawer,  maker  or  acceptor  to  the 
extent  to  which  thev  have  been  enriched." 
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"  A  notification  of  the  assignment  of  an  obligation  is  always  valid  if 
it  be  made  subsequent  to  the  act  of  assignment  of  the  obligation 
(Ditto,  10th  July,  1915).  "  Even  where,  a  first  notification  of  the 
assignment  of  an  obligation  proving  abortive,  a  second  notification 
bas  been  validly  made  afterwards,  the  latter  notification  does  not 
take  effect  retroactively,  and  the  assignment  of  the  obligation  can  be 
set  up  against  the  debtor  and  other  third  persons  only  as  from  the 
time  of  the  (second)  notification  "  (Ditto,  21st  May,  1914).  "  A 
notification  of  the  assignment  of  an  obligation  takes  effect  on  its 
reaching  the  other  party — that  is,  the  debtor ;  and  whether  the 
debtor  has  or  has  not  taken  cognizance  of  that  expression  of  intention 
has  no  connection  whatsoever  with  the  effect  of  the  notification. 
When  the  notification  has  come  into  the  hands  of  a  person  who,  in 
accordance  with  general  notions  governing  business  transactions, 
is  to  be  considered  as  the  organ  for  receiving  such  notification, 
it  must  be  considered  as  having  reached  the  other  party,  the  ques- 
tion of  the  manner  in  which  it  has  been  forwarded  being  one  of 
no  consequence  "  (Ditto,  13th  March,  1912).  "  Art.  467,  2  means 
that  the  assignee  of  an  obligation  cannot  set  up  the  assignment 
of  the  obligation  against  third  persons  (other  than  the  debtor)  unless 
he  proves,  by  an  instrument  bearing  an  authenticated  date,  the 
date  on  which  the  debtor  received  the  notification  of  such  assign- 
ment :  it  simply  governs  the  relation  between  the  assignee  and 
third  persons  (other  than  the  debtor")  (Ditto,  26th  Nov.,  1907). 
"  Art.  467,  2  means  that  unless  the  notification  jof,  or  consent  to, 
the  assignment  of  an  obligation  be  made  by  an  instrument  bearing 
an  authenticated  date,  the  assignment,  and  the  consequent  fact 
of  the  assignee  having  become  the  creditor,  cannot  be  set  up  against 
third  persons  other  than  the  debtor  "  (Ditto,  27th  March,  1914). 
"  The  provv-ion  in  question  denotes  that  in  order  that  the  assign- 
ment of  an*-obligation  may  be  set  up  against  third  persons  other 
than  the  debtor,  it  is  necessary  that  there  should  be  in  existence 
an  instrument  bearing  an  authenticated  date  in  respect  to  the 
act  of  notification  to  be  made  by  the  creditor  to  the  debtor,  or  the 
act  of  consent  to  be  made  by  the  debtor :  it  does  not  mean  that 
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the  fact  oi  notification  having  been  made,  or  the  consent  of  the 
debtor  having  been  obtained,  should  be  proved  by  an  instrument 
bearing  an  authenticated  date "  (Ditto,  22nd  Dec,  1914).  "  An 
authenticated  date  upon  an  instrument  relating  to  the  notification 
of,  or  consent  to,  the  assignment  of  an  obligation  need  not  be  the 
exact  date  of  the  notification  or  consent ;  but  when  the  instrument 
has  come  to  bear  an  authenticated  date  subsequent  to  the  notifica- 
tion or  consent,  the  assignment  of  the  obligation  can  be  set  up 
against  third  persons  other  than  the  debtor  only  subsequent  to 
such  authenticated  date"  (Ditto,  9th  Feb.,  1915).  '"Third 
persons '  within  the  meaning  of  Art.  467,  2  are  confined  to  those 
who  have  a  legitimate  interest  in  the  obligation "  (Ditto,  27th 
March,  1914).  "  A  creditor  of  the  assignor  who  has  attached 
the  obligation  as  one  existing  in  favour  of  the  assignor,  or  a  person 
who  has  obtained  assignment  of  the  obligation  from  the  assignor 
subsequent  to  its  assignment  to  another  person,  etc.  has  a  legi- 
timate interest  in  the  obligation  itself  "  (Ditto,  27th  March,  1915). 
"  Art.  376  restrictively  enumerates  the  persons  against  whom  a 
disposal  of  a  mortgage  (by  the  mortgagor)  cannot  be  set  up  (such 
being  the  principal  debtor,  the  surety,  the  creator  of  the  mortgage 
or  their  successors ;)  but  merely  because  the  surety  is  mentioned  • 
by  the  side  of  the  principal  debtor  in  that  Article,  it  does  not  follow 
as  a  sequence  that  the  surety  is  included  among  '  third  persons 
other  than  the  debtor '  within  the  meaning  of  Art.  467  "  (Ditto, 
27th  Dec,  1912).  "  If  the  assignor  of  an  obligation  has,  in  ac- 
cordance with  Art.  467  of  the  Civil  Code,  notified  the  debtor  of 
the  assignment  of  the  obligation,  the  assignment  of  the  accessory 
obligation  (suretyship)  can  be  set  up  against  the  surety  as  being 
included  in  the  effect  of  the  assignment  of  the  principal  obligation, 
even  though  no  special  notification  has  been  made  £o  the  surety " 
(Ditto,  29th  June,  1909).  "  In  order  that  the  assignment  of 
an  obligation  may  be  set  up  against  the  surety,  it  suffices  if  the 
said  assignment  can  be  set  up  against  the  principal  debtor;  it  is 
therefore  not  necessary  that  the  fact  should  be  notified  to  the  surety 
or  the  consent  of  the  surety  be  obtained  "  (Ditto,  30th  May,  1914). 
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"  In  case  land  has  been  sold  subject  to  a  stipulation  of  repurchase, 
and  such  stipulation  has  been  registered,  a  person  who  has  sub- 
sequently bought  the  land  from  the  buyer  becomes,  as  the  successor 
by  a  particular  title  of  the  first  buyer,  the  person  bound  on  the 
obligation  (in  virtue  of  which  the  land  can  be  repurchased) ;  there- 
fore he  is  not  a  '  third  person '  within  the  sense  of  Art.  467,  2  " 
{Ditto,  10th  March,  1905).  "  A  person  who  may  assert  the 
absence  of  notification  of  the  rescission  of  a  contract  of  assignment 
of  a  name  obligation  must  always  be  one  who  has  legitimate  in- 
terest in  making  such  assertion "  {Ditto,  8th  March,  1913). 
"  When  a  contract  of  assignment  of  an  obligation  has  been  rescind-, 
ed,  the  obligation  reverts  back  to  the  assignee  by  a  mere  expression 
of  intention  to  that  effect  so  far  as  the  parties  are  concerned ; 
but  in  order  to  enable  the  assignor  to  assert  the  obligation  against 
the  debtor  and  other  third  persons  in  the  same  manner  as  prior 
to  the  assignment,  the  assignee  must  notify  the  fact  of  rescission 
to  the  debtor  "  {Ditto,  25th  January,  1912).  "  There  is  no  special 
provision  as  to  whether  it  is  necessary  to  notify  the  fact  to  the 
debtor,  or  to  obtain  the  consent  of  the  debtor  thereto  when  a  con- 
tract of  assignment  of  an  obligation  has  been  rescinded;  but  as 
this  does  not  differ  from  the  case  of  assignment  inasmuch  as  there 
is  a  change  of  creditors,  it  is  agreeable  to  the  spirit  of  the  Civil 
Code  to  hold  that  the  provisions  of  Art.  467  apply  mutatis 
mutandis  to  the  case,  and  that  the  rescission  of  the  contract  of 
assignment  cannot  be  set  up  against  the  debtor  and  other  third, 
persons  unless  the  consent  of  the  debtor  has  been  obtained  or  be 
has  been  notified  of  the  fact"  {Ditto,  8th  March,  1913).  "If 
the  assignment  of  the  principal  obligation  has  not  been  notified 
to  the  principal  debtor,  even  though,  it  has  been  notified  to  the, 
surety,  the  assignment  cannot  be  set  up  against  the  surety  either  " 
{Resolution  of  the  Hdsokwat).  "  In  order  to  set  up  the  assign-j 
ment  of  a  name  obligation  against  the  surety,  it  is  not  necessary; 
that  the  notification  to,  or  consent  of,  the  debtor  should  bear  an, 
authenticated  date  {ditto)."  "A  person  who  has  assigned:  an, 
obligation  must,  unless  there  be  a  special  agreement  to  the  contrary,- 
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speedily  give' notice  of  the  fact,  and  if  he  has  failed  to  do  so  he 
is  liable  for  the  consequences  "  {ditto).  In  case  there  are  a  princi- 
pal debtor  and  a  surety  it  is  necessary  that  notification  of  the 
assignment  of  the  obligation  should  be  specially  made  to  the  surety 
also  {ditto)." 

The  effect  of  the  assignment  of  a  name  obliga- 
Eflect  of  tion  varies  according  as  to  whether  the  debtor 
assignment  ^as  mereiy  keen  notified  of  the  assignment  or 
Art  468  ^as  8^ven  ^is  consenfc  thereto.  When  he  has 
merely  been  notified  of  the  assignment,  the  debtor 
having  had  nothing  to  do  with  the  transaction  no  damage  (pre- 
judice) must  be  done  to  him  on  account  of  the  assignment.  In 
such  a  case,  therefore,  the  assignee  is  placed  in  the  same  position 
as  the  assignor,  and  any  defence  which  had  arisen  in  favour  of 
the  debtor  against  the  assignor  before  he  received  the  notification 
of  the  assignment  can  be  sst  up  against  the  assignee  (Art.  468,  2). 
If,  on  the  contrary,  the  debtor  has  given  consent  to  the  assign- 
ment (whether  on  receipt  of  the  notification  or  in  advance)  without 
making  any  reservation — that  is,  without  stating,  at  the  time  of 
giving  consent,  that  he  has  a  claim  available  as  a  set-off,  or  that 
he  has  obtained  a  partial  release,  etc.,  he  must  be  considered  as 
having  recognized  the  assignee  as  his  new  creditor  whose  right  is 
subject  to  no  encumbrance ;  therefore  no  defence  which  he  could 
have  set  up  against  the  assignor  can  be  set  up .  against  the  assignee ; 
but  if  the  debtor  has  delivered  anything  to  the  old  creditor  in 
order  to  extinguish  the  obligation,  he  may  recover  it,  or  if  he  has 
incurred  a  new  obligation  to  the  same  end  he  may  consider  it  as 
non-existent  (Art.  468,  1) :  otherwise  the  assignor  would  end  up 
by  acquiring  unjust  enrichment,  for.  he  must  have  obtained  a  con- 
sideration for  tha  assignment  of  the  Obligation.  In  such  a  case 
it  is  provided  on  purpose  that  the  debtor  may  recover  what  he 
has  delivered  or  "cancel  the  new  obligation,  for  he  may  also  receive 
a  monetary  compensation  instead  of  recovering  the  actual  goods 
he  has  delivered,  and  when  the  cancellation  of  the  new  obligation 
would  be  injurious  to  third",  persons  there  will  be  no  "alternative 
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but  to  demand  damages  instead,  ■-  "The  provision  of  Art.  94, 
2*  of  the  Civil  Code  applies  even  when  a  fictitious  expression  of 
intention  relates  to  the  formation  of  an  obligation ;  therefore  the 
fact  of  the  expression  of  intention*  .forming  an  obligation  having 
been  fictitious  is  not  included  among  the  '  defences  which  had 
arisen  in  favour  of  the  debtor  against  the  assignor  before  he  received 
the  notification  of  "the  assignment '  within  the  "meaning  of  Art. 
"468,  2  of  the  same  Code "  (Supreme  Court,  20th  Nov.,  1914). 
"  Even  though  an  obligation  has  been  formed  by  a  fictitious  ex- 
pression of  intention,  if  the  assignee  is  a  third  person  in  good  faith 
the  invalidity  of  the  obligation  cannot  be  set  up  against  him; 
to  assert  its  invalidity  on  the  ground  of  its  being  a  make-believe 
is  not  to  assert  a  '  defence  which  had  arisen  against  the  assignor 
prior  to  the  receipt  of  the  notification  of  the  assignment '  within 
the  meaning  of  Art.  468,  2"  (Ditto,  10th  July,  1915).  "In 
the  case  contemplated  in  Art.  468,  2,;  in  order  that  the  debtor 
may  avail  himself  of  a  set-off  against  the  obligation  assigned  by 
another  obligation  (claim)  which  he  has  against  the  assignor,  it 
is  necessary  that  both  obligations  are  fit  for  set-off — that  is,  that 
they  are  of  the  same  kind  and  were  both  due:  at  the  time  of  the 
notification  of  the  assignment  of  the  obligation  "  (Ditto,  8th,  Julyj 
1907).  "  If,  at  the  time  when  the  debtor  received  the  notification 
of  the  assignment  of  the  obligation,  the  obligation  was  not  yet  due, 
he  cannot  avail  himself  of  a  set-off  against  the  assignee ;  if  the 
obligation  was  not  due  at  the  said  time  no  set-off  can  be  claimed 
against  it  unless  the  benefit  of  time  had  been  waived  before  the 
notification  of  its  assignment  was  received  "  (Ditto,  4th  Dec,  1914). 
"  Even  though  the  debtor  has  waived  the  benefit  of  time  in  respect 
to  his  obligation  (liability)  subsequent  to  his  receipt  of  the  notifica- 
tion of  its  assignment,  such  waiver  does  not  take  effect  retroactively ; 
therefore  he  cannot  avail  himself  of  a  set-off  against  the  assignee, 

*  This  provides  that  the  invalidity  of  a  fictitious  expression  of  intention  made 
fcy  one  of  the  parties  in  collasion  with  the  other  patty  cani'ot  be  set  up  against  a 
third  person  acting  in  good  faith.  . '        ,  .  /      ■  .'■ 
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by  an  obligation(claim)  which  he  has  against  the  assignor  "  (Ditto. 
8th  Nov.,  1912). 

II.    Obligations  to  Order  (Sasldzu-saiken). 

In  the  case  of  an  obligation  to  order,  there 
Obligation  jg  aiwayS  an  instrument  (shosho),  the  latter  being 
indispensable  for  the  formation  or  assignment  of" 
the  obligation.  Such  instrument,  while  it  bears  the  name  of  the 
creditor,  contains  also  the  statement  that  the  obligation  shall  be 
paid  to  the  creditor  or  "or  order "  (i.e.  any  person  who  may  be 
named  by  the  creditor),  and  the  person  thus  named  may,  in  his 
turn,  name  another  person  and  order  payment  to  be  made  to  such 
person,  and  so  on  ad  infinitum,  the  obligation  thus  passing  from 
hand  to  hand  ;  but  the  fact  of  each  successive  transfer  being  noted 
down  in  the  instrument,  the  last  in  the  series  of  persons  entitled 
— that  is,  the  holder — may  obtain  the  prestation  originally  agreed 
upon  on  presenting  the  instrument  to  the  debtor  when  due.  In 
this  way,  the  instrument  itself  has  the  same  value  as  the  obliga- 
tion itself,  serves  as  a  medium  of  transactions  relating  to  it,  and 
thus  answers  many  useful  economic  purposes.  The  most  notable 
of  obligations  of  the  kind  are  those  embodied  in  bills  of  exchange, 
promissory  notes,  warehouse  instruments,  bills  of  lading ;  etc. ;  but 
as  to  these  further  special  provisions  are  contained  in  the  Commercial 
Code. 

Although  obligations  of  this  kind  are  useful  in 
Conditions      many  ways,  the  abuse  attendant  upon  them  would 

4.  e    be  proportionately  considerable  :  and  the  circulation 
assignment  of         L     v  j,  .      . 

an  obligation    °^  tne    instruments    embodying    such   obligations 

to  order        would  be  seriously  obstructed  unless  proper  pro- 
Art  469        visions  were  made   governing  the  conditions  for 
valid   assignment  of  the  rights  and  defining  the 
scope  of  validity  of  such  assignment.     The  law  therefore  provides 
that  in  the  case  of  an  obligation  to  order  also,  a  mere  expression 
of  intention  to  assign  produces  the  effect  of  transferring  the  right 
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so  far  as  the  parties  are  concerned ;  but  in  order  that  it  may  be 
set  up  against  third  person  (including  the  debtor)  it  is  necessary 
that  the  instrument  should  (1)  be  indorsed  and  (2)  delivered  to 
the  assignee — that  is,  the  fact  of  the  right  being  assigned  should 
be  entered  usually  on  the  back  of  the  instrument  (hence  the  name 
indorsement = ura-gaki) ;  but  the  entry  may  also  be  made  on 
an  allonge  (fusen),  and  the  possession  of  the  instrument  removed 
from  the  assignor  to  the  assignee  (Art.  469).  When  the  obliga- 
tion has  passed  through  several  hands,  it  is  necessary  that  the 
indorsements  should  form  an  unbroken  series — the  first  indorsee 
being  the  second  indorser  and  the  second  indorsee,  the  third  in- 
dorser  and  so  on  :  if  there  be  any  interruption  in  the  indorsements, 
the  indorsements  subsequent  to  such  interruption  are  all  void. 

An  obligation  to  order  is  meant  to  be  trans- 
Effect  of  ferred  from  person  to  person ;  therefore  its  tenor 
assignment  an^  sukstance  must  be  determined  entirely  by  the 
Art  472  instrument  itself.  So  even  though  the  debtor 
may  have  a  defence  which  might  have  been  set 
up  against  the  first  (original)  creditor,  it  cannot  be  set  up  against 
an  assignee  in  good  faith  (a  third  person  in  good  faith)  unless 
it  be  entered  in  the  instrument  or  it  be  a  result  naturally  follow- 
ing from  the  very  nature  of  the  instrument  (as,  for  example,  a 
bill  of  lading  implies  the  liability  of  the  consignee  to  pay  the 
freight,  or  a  warehouse  receipt  usually  lays  the  party  taking  de- 
livery of  the  goods  under  an  obligation  to  pay  the  storage  charges) 
(Art.  472).  "  *  Defences  which  might  have  been  set  up  against 
the  original  creditor '  in  the  sense  of  Art.  472  denote  facts — such 
as  set-off,  release,  and  performance — which  do  not  affect  the  ques- 
tion of  validity  or  invalidity  .'of  the  juristic  act  by  which  the  obliga- 
tion has  been  formed,  but  which  merely  have  something  to  do 
with  the  performance  thereof"  {Supreme  Court,  17th  May,  1906). 
"  The  fact  of  a  guardian  having  made  a  promissory  note  on 
behalf  of  the  ward  without  obtaining  the  consent  of  the  family 
council  is  one  which  affects  the  question  of  validity  or  invalidity 
of  that   act  by  which   the  obligation    under  the   note   has   been 
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formed ;  therefore  it  does  Hot  constitute  a  '  defence  which  might 

have  been  set  up  against  the  original  creditor'   in  the  sense  of 

Art.  472  of  the  Civil  Code  "  (Ditto).    The  debtor, 
Art  470 

however,  is  not  bound  to  examine  into  whether 

the  bearer  of  the  instrument  is  really  the  creditor,  or  whether 
the  signatures  and  seals  contained  in  the  instrument  are  all  authen- 
tic, because  otherwise  there  would  often  be  a  delay  in  payment 
to  the  obstruction  of  the  circulation  of  such  an  instrument  ;*  but 
if  the  debtor  has  been  in  bad  faith  (that  is,  if  he  has  paid  know- 
ing the  holder  not  to  be  the  creditor  in  reality),  or  if  he  has 
paid  without  knowing  the  holder  not  to  be  the  creditor  in  reality 
but  his  ignorance  is  to  be  attributed  to  gross  negligence  (as,  for 
example,  when  he  has  paid  notwithstanding  that  the  indorse- 
ments on  the  instrument  do  not  form  an  unbroken  series,  or  that 
he  is  in  receipt  of  a  notification  of  the  Joss  of  the  instrument  by 
theft  or  any  other  cause)  his  payment  is  void,  that  is,  he  must  pay 
again  to  the  actual  creditor.     (Art.  470). 

III.     Obligations  to  Bearer  (MuJcimei-saiken). 

An   obligation   to   bearer   is    a    documentary 

Obligations      obligation,  the  instrument  relative  to  which  does 
to  oearer 

not  contain  the  name  of  the  creditor  as  in  the 

case  of  an  obligation  to  order :  it  simply  contains  the  statement 
that  the  obligation  will  be  paid  to  any  person  who  may  bring  in 
the  instrument.  Examples  ot  such  obligations  are  afforded  by 
railway  tickets,  tickets  of  admission  to  theatres,  etc.,  convertible 
bank-notes,  public  bonds  to  bearer,  etc.  In  the  case  of  an  obliga- 
tion of  this  kind,  a  transfer  of  the  possession  of  the  instrument 
immediately  produces  the  effect  of  transferring  the  right  itself, 
so  that  it  appears  as  if  the  instrument  was  at  once  the  obligation 
itself.     This  is   why  obligations  to  bearer  are  legally  considered 

*  It  should  "be  noted  that  although  the  debtor  is  not  bound  to  investigate  these 
matters  he  may  do  so  if  he  finds  anything  suspicious  about  the  instrument,  and 
refuse  payment  if  the  circumstances  demand  such  a  course. 
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as  movables,  as  we  have  already  seen  (Art.  86,  3).  For  the 
assignment  of  an  obligation  of  this  kind,  it  is 
of  course  unnecessary  (unlike' in  the  case  of  an 
obligation  to  order)  for  the  instrument  to  be  indorsed ;  but  as 
in  the  case  of  an  obligation  to  order — if  not  to  a  greater  degree 
than  in  the  latter  case — the  liability  of  the  debtor  should  be 
determined  solely  and  entirely  by  the  instrument  itself,  and  he 
should  be  barred  from  setting  up  against  an  assignee  in  good  faith 
defences  other  than  those  stated  in  the  instrument,  or  those  natural- 
ly arising  from  the  nature  of  the  instrument.  Hence  the  pro- 
vision :  "  The  provisions  of  Art.  472  apply  mutatis  mutandis  to 
obligations  to  bearer  "  (Art.  473). 

There  are  other  obligations  the  instruments  of  which  contain 
the  names  of  the  ■  creditors,  and,  in  addition,  the  statement  that 
the  obligations  will  be  paid  to  any  person(s)  who  may  present 
the  instruments.  Such  obligations  are  not  obligations  perform- 
able  to  the  specified  creditors,  though  they  may  at  first  sight  appear 
to  be  such ;  nor  can  they  be  regarded  as  obligations  to  order 
because  indorsement  is  not  essential  to  their  assignment,  but  they 
can  be  assigned  by  mere  delivery  of  the  instruments  in  the  same 
manner  as  obligations  to  bearer.  To  such  obligations  the  pro- 
visions of  Art.  470  apply  mutatis  mutandis  (Art. 
471),  the  result  being  that  the  debtor  is  not  bound 
to  examine  into  the  question  of  whether  the  bearer  is  really  the 
person  entitled,  and  whether  the  signature  and  seal  purporting 
to  be  the  latter's  are  genuine ;  but  his  payment  is  void  if  he  has 
acted  in  bad  faith  or  with  gross  negligence  (in  reference  see  Art. 
470).  t"  If  the  instrument  for  an  obligation  bears  the  name  of 
the  creditor,  and  in  addition  the  statement  that  performance  will 
also  be  made  to  the  holder  of  the  instrument,  the  obligation  is 
not  a  pure  obligation  performable  to  the  specified  creditor,  nor 
is  it  a  pure  obligation  to  bearer,  but  an  obligation  sui  generis  which 
may  be  termed  '  a  name  obligation  performable  to  bearer '  and 
its  assignment  is  effected  by  mere  delivery  of  the  instrument " 
{Supreme  Court,  15th  Oct.,  1907). 
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Section  6. 

formation  and  termination  of  obligations. 

Sub-section  1. 

In  General. 

Obligations  are  formed  either  (1)  according  to  the  will  of 
the  parties  or  (2)  in  virtue  of  provisions  of  the  law  and  indepen- 
dently of  the  will  of  the  parties  on  the  happening  of  certain  facts. 
The  most  notable  instances  of  the  former  are  obligations  formed 
by  contracts,  while  those  of  the  latter  are  obligations  formed  as 
the  result  of  unlawful  acts  and  unjust  eurichment.  The  legal 
principles  governing  these  matters  will  be  fully  explained  in  the 
following  Chapter  treating  of  obligations  in  detail. 

The  chief  cause  by  which  obligations  are  terminated  is  of 
course  performance,  which  has  already  been  discussed  as  the  chief 
effect  of  obligations.  Like  real  rights,  obligations  are  also  terminat- 
ed by  prescription,  impossibility  of  performance,  waiver  by  the 
person  entitled,  and  confusion.  From  the  view- 
point of  the  debtor,  waiver  is  also  termed  "re- 
lease "  (me?ijo).  According  to  the  law  of  most  countries,  a  release 
can  only  be  effected  by  a  contract  between  the  creditor  and  debtor ; 
but  it  appears  to  us  that  the  Japanese  law  acts  far  more  rationally 
in  this  respect,  for  it  provides  that  an  obligation  is  terminated  if 
the  creditor  has  expressed  to  the  debtor  an  intention  to  release 
him  from  the  obligation  (At.  519) :  an  obligation  being  a  right 
there  is  no  valid  reason  why  the  person  entitled  should  be  pre- 
vented from  waiving  it  at  his  discretion  as  well  as  his  other  rights. 
"A  release  can  be  effected  not  merely  by  an  express  expression 
of  intention,  but  by  an  implied  one  also ;  and  an  implied  expres- 
sion of  intention  can  be  inferred  both  from  an  action  and  omission 
of  the  party  expressing  intention "  (Supreme  Court,  13th  Feb., 
1906).  "  So  long  as  it  is  not  prejudicial  to  public  order  or  to  good 
morals,  either  party  to  a  contract  may  validly  waive  his  right 
of  rescission  in  advance,  whether  it  be  exercisable  for  non-perfor- 
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mance  on  the  part  of  the  other  party  or  for  the  fulfilment  of 
the  condition  stipulated  upon  "  (Ditto,  15th  Sept.,  1904).  "  The 
waiver  of  a  right  takes  effect  immediately  upon  the  person  en- 
titled expressing  an  intention  to  that  effect ;  and  when  such  an 
intention  has  been  expressed  it  cannot  be  revoked  at  the  discre- 
tion of  the  person  entitled"  (Ditto,  27th  March,  1900).  "The 
waiver  of  a  right  does  not  take  effect  unless  the  intention  be 
expressed  to  the  other  party "  (Ditto,  5th  June,  1895)).  Con- 
fusion or  merger  (Rondo),  in  respect  to  an  obliga- 
tion occurs  when  the  double  quality  of  creditor 
and  debtor  vests  in  one  and  the  same  person  for  some  cause 
(mostly  by  succession),  when  he  becomes  at  once  entitled  and 
bound  to  himself ;  in  such  a  case  the  obligation  is  naturally  ter- 
minated ipso  facto  except  where  the  obligation  is  the  subject- 
matter  of  a  right  of  a  third  person  (as  when  it  is  furnished  as 
security)  because  otherwise  the  right  of  such  third  person  would 
also  be  unfairly  terminated  along  with  the  obligation  (Art.  520). 
In  this  connection  it  may  be  asked  how  this  Article  will  operate 
when  a  person  who  has  an  obligation  (claim)  against  (say)  a 
company  has  obtained  assignment  of  all  the  assets  of  the  com- 
pany and  resold  them  to  another  person.  The  answer  is  that 
his  obligation  (claim)  is  of  course  terminated  by  confusion  im- 
mediately upon  his  obtaining  assignment  of  the  assets  of  the 
company,  but-  the  effect  of  the  sale  (that  is,  the  resale)  is  to  be 
determined,  in  view  of  the  intention  of  the  parties,  and  the  buyer 
in  such  a  case  usually  impliedly  agrees  to  succeed  to  all  the  rights 
and  liabilities  included  in  the  assets  of  the  company  (including 
the  obligation  which  existed  in  favour  of  the  seller) ;  so  that 
though  the  obligation  in  question  is  theoretically  terminated  by 
confusion,  it  is  practially  treated  as  if  it  was  not  so  terminated. 
In  this  way,  this  Article  does  not  run  counter  to  the  praptice  usually 
obtaining  in  such  a  case. 

There  are  two  more  causes  which  operate  to  terminate  obliga- 
tions, and  which  require  more  minute  treatment.  We  refer  to  (1) 
"  set-off  "  and  (2)  "  novation." 
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Subsection  1. 

Set-off  (Sosai)* 

Even  though  a  debtor  may  also  have  an 
Meaning  of  obligation  (claim)  against  the  creditor,  he  eannot, 
"spt-off"  as  a  ru'e'  refuse  payment  on  that  account:  the 
parties  must  perform  their  respective  obligations 
(liabilities)  to  each  other.  There  are,  however,  cases  where  the  two 
opposite  obligations  may  be  made  to  terminate  each  other  in  respect 
to  the  corresponding  amount,  not  only  without  any  harm  but  with 
the  positive  advantage  of  saving  the  trouble  of  mutual  payment,  and 
also  obviating  the  possibility  of  either  party  being  left  in  the  lurch 
because  of  his  inability  to  obtain  performance  from  the  other  party 
after  he  himself  has  faithfully  performed  his  own  liability.  The  law, 
therefore,  does  not  merely  refrain  from  forbidding  the  parties  to  ar- 
range for  the  reciprocal  termination  of  the  obligations  by  mutual 
agreement,  but  provides  means  by  which  two  counter  obligations  can 
be  mutually  terminated  provided  that  they  fulfil  certain  conditions^ 
that  is,  an  arrangement  for  set-off  (sosai). 

In  order  that  a  set-off  may  be  effected,  it  is 

for  set-off       ^rs^  °^  a^  essen^a^  'na*  *Qe  subject-matter  of  both 

obligations  should  be  of  the  same  kind,  as  when  the 
Art.  505 

obligations  have  for  their  subject-matter  the  presta- 
tion of  money,  rice,  wheat,  etc.  of  the  same  class.-  In  such  a  case,  it 
would  be  mere  waste  of  time  and  labour  for  one  of  the  parties  to  deli- 
ver a  certain  thing,  and  for  the  other  party  to  return  it  to  the  same 
party  either  in  whole  or  in  part.  In  the  second  place,  it  is  necessary 
that  both  obligations  should  be  due,  because  should  an  obligation  which 
is  not  due  be  extinguished  by  another  which  is  due,  it  would  have  the 
result  of  depriving  the  debtor  on  the  former  obligation  of  the  benefit 
of  time.  So  there  is  nothing  to  prevent  the  party  who  enjoys  the 
benefit  of  time  from  waiving  that   benefit  and   claiming  a  set-off 

*  Compensatia. 
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against  the  other  party  who  enjoys  no  benefit  of  time— that  is; 
whose  obligation  (liability)  is  due.  In  the  third  place  it  is  necessary 
that  the  obligations  should  be  of  such  a  nature  as  makes  them  Jit  to 
be  set-off  against  each  other.  In  the  case  of  a  bilateral  contract,  for 
example,  the  respective  obligations  of  the  parties  cannot  be  mutually 
terminated  by  set-off,  because  it  is  the  object  of  the  parties  to  such  a 
contract  each  to  obtain  a  certain  particular'  prestation.  The  fore- 
going is  summed  up  in  the  following  provision  :  "  If  two  persons 
mutually  owe  acts  of  performance  to  each  other,  the  subject- 
matter  of  which  is  of  the  same  kind  and  both  of  which  are  due, 
either  debtor  may  be  freed  from  his  obligation  with  respect  to  the 
corresponding  amount  by  means  of  set-off,  except  when  the  nature  of 
the  obligations  does  not  permit  "  (Art.  505,  1).  In  the  fourth  place 
it  is  necessary  that  the  parties  have  not  expressed  an  intention  to 
the  contrary,  because  set-off  being  legally  recognized  for  the  benefit 
of  the  parties,  if  the  parties  themselves  for  some  reason  insist  on  the 
mutual  obligations  being  actually  performed  their  intention  must  of 
course  be  respected  ;  but  such  a  special  intention  cannot  be  set  up 
against  a  third  person  in  good  faith  (Art.  505,  2),  because  otherwise 
a  third  person,  "  A  ",  for  example,  might  be  subjected  to  an.  unfore- 
seen loss  if  he  had  taken  upon  himself  an  obligation  (liability)  of 
"  B's  "  vis-a-vis  "  G  "  without  knowing  of  the  agreement  between 
"B"  and -"C"  to  the  effect  that  "no  set-off  shall  be  claimed 
against  that  obligation,"  and  calculating  that  he  could  terminate  it 
by  set-off  as  he  has  an  obligation  (claim)  against  "  C."  "  Even 
though  the  defendant  has  an  obligation  available  as  a  set-off  against 
the  plaintiff,  if  he  did  not  express  an  intention  to  effect  a  set-off 
prior  to  the  conclusion  of  the  oral  proceedings  in  the  case  his  obliga- 
tion (liability)  is  not  yet  terminated  by  set-off ;  therefore  he  may 
terminate  the  same  by  set-off  by  expressing  an  intention  to  that 
effect  after  the  judgment  rendered  against  him  has  become  final  and 
conclusive  "  {Supreme  Court,  17th  April,  1909).  "  In  case  it  has 
been  found  during  the  course  -  of  the  liquidation  of  a  dissolved  bank 
(a  ioint-stock  company)  that  the  assets  of  the  bank  are  insufficient  to 
meet  all  its  liabilities,  and  an  adjudication  of  bankruptcy  has  been 


334  OBLIGATIONS   (SAIEEN) 

applied  for  by  the  liquidators,  and  its  affairs  delivered  over  to  the 
bankruptcy  administrator,  if  some  debtors  of  the  bank  obtained  as- 
signment of  the  obligations  (claims)  of  creditors  of  the  bank  and 
adopted  measures  necessary  for  set-off  prior  to  the  adjudication  of 
bankruptcy  such  set-off  is  entirely  valid "  {Besolution  of  the 
Mosohwai).  "If  '  A '  has  obtained  assignment  of  an  obligation 
(claim)  of  '  B  '  against  '  C  '  consisting  of  storage  charges,  and  it  has 
been  duly  set-off  against  an  obligation  (claim)  of  '  C  '  against  '  A ' 
consisting  of  the  sum  due  on  a  bill,  the  two  obligations  consisting 
respectively  of  the  storage  charges  and  the  sum  due  on  a  bill  are 
terminated  in  respect  to  the  corresponding  amount ;  therefore  even 
though  '  C  '  subsequently  expresses  an  intention  to  set  off  his  obliga- 
tion (claim)  against '  B  '  under  a  loan  for  consumption  against '  B's ' 
obligation  (claim)  against  '  C  '  consisting  of  storage  (which  has  been 
assigned  from  '  B '  to  '  A  '),  such  expression  of  intention  produces  no 
effect  whatever  "  {Supreme  Court,  1st  April,  1914).  "  If  an  obliga- 
tion (claim  of  the  debtor  against  the  creditor)  had  not  been  due 
before  the  assignment  of  the  obligation  (liability  of  the  debtor  towards 
the  creditor)  was  notified  to  the  debtor,  the  latter  cannot  claim 
a  set-off  against  the  assignee :  an  obligation  (claim)  which  is  not  yet 
due  is  not  available  for  a  set-off  against  the  assignee  unless  the  benefit 
of  time  had  been  waived  before  he  (the  debtor)  received  the  notifica- 
tion of  the  assignment  of  the  obligation*  (liability)  {Ditto,  4th  Dec, 
1914).  "  An  obligation  which  can  be  extinguished  by  a  set-off 
must  be  one  which  is  in  existence  when  the  intention  of  effecting 
Such  set-off  is  expressed  ;  therefore  a  set-off  does  not  operate  against 
an  obligation  which  has  been  duly  terminated  previously  by  per- 
formance or  any  other  cause  except  prescription  "|  {Ditto,  17th  Feb., 
1913).  "  So  long  as  it  is  not  possible  for  the  creditor  absolutely  to 
demand  performance  from  the  surety,  the  latter's  liability  (surety- 
ship) is  an  obligation  the  nature  of  which  does  not  permit  it  to  be 
availed  of  for  the  purpose   of  a  set-off "    {Ditto,  13th  Nov.  1914). 

*  See  Art.  468. 
f  Soj  Ait.  508. 
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The  subject-matter  of  the  obligation  under  a  promise  of  a  monetary 
loan  for  consumption  is  not  the  payment  of  money  itself,  but  to  call 
a  loan  for  consumption  into  existence  by  a  monetary  payment ;  so 
even  though  the  party  promising  such  payment  expresses  an  inten- 
tion to  terminate  his  liability  under  that  promise  by  a  set-off  by  a 
counter  obligation  (in  virtue  of  which  he  is  entitled  to  obtain  mone- 
tary payment  from  the  other  party)  it  does  not  produce  the  effect  of 
a  set-off  because  the  subject-matter  of  the  two  obligations  is  not  of 
the  same  kind  "  {Ditto,  10th  June,  1913).  "  Even  though  a  person 
may  have  a  right  to  borrow  money  from  another  person  in  virtue  of 
a  promise  of  a  loan  for  consumption,  so  long  as  that  promise  is  not 
converted  into  a  regular  contract  of  loan  for  consumption  he  cannot 
set  off  such  right  against  an  obligation  (claim)  which  the  other  party 
has  against  him  "  {Ditto,  16th  March,  1912).  "  Even  an  invalid 
obligation  can  be  availed  of  for  the  purpose  of  a  set-off  by  mutual 
agreement ;  for  a  legal  set-off  cannot  be  effected  by  an  invalid  obli- 
gation "  {Ditto,  27th  March,  1913).  "  A  promise  to  effect  a  set-off 
between  an  obligation  consisting  of  a  sum  by  which  a  certain  claim 
exceeds  the  limits  imposed  by  the  Law  for  the  Restoration  of 
Interest,  and  an  obligation  which  is  destined  to  come  into  existence 
on  some  future  date,  is  void  because  it  is  contrary  to  the  prohibitive 
provisions  of  the  said  law  ;  therefore  even  though,  on  the  latter  obli- 
gation coming  into  existence,  an  intention  to  effect  a  set-off  is  ex- 
pressed, such  expression  of  intention  produces  no  legal  effect  as  being 
based  on  the  said  invalid  promise  "  {Ditto,  27th  March,  1913).  "  A 
village  revenue  official's  right  to  obtain  payment  <|>f  his  salary  being 
a  right  under  public  law  it  cannot  be  terminated  by  a  set-off  under 
private  law  "  {Ditto,  15th  October,  1912).  "  In' case  payment  has 
been  demanded  of  not  the  whole,  but  a  part,  of  an  obligation,  a  plea 
of  set-off  put  in  in  order  to  refute  the  demand  does  not  operate 
against  the  whole  of  the  obligation,  but  takes  effect  only  against  the 
part  demanded,  and  that  in  respect  to  the  corresponding  part " 
{Ditto,  17th  March,  1914). 

Further,  the  Japanese  law  provides  three  cases  in  which  an 
obligation  cannot  be  terminated  by  legal  set-off,  namely  : — . 
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(1)  Against  an  obligation  which  has  arisen  from  an  unlawful 

act  (tort),  the  debtor  cannot  claim  a  set-off  by  an 
u.  ...  obligation  (claim)  which  he  has  against  the  creditor 
(Art.  509).  "  A  person  who  has  committed  an  unlaw- 
ful act  cannot  avail  himself  of  a  set-off  against  the  other 
party  in  respect  to  the  obligation  (liability)  arising  from 
such  act  "  {Supreme  Court,  11th  April,  1914). 

"  Though  Art.  509  of  the  Civil  Code  provides  that 
an  obligation  (liability)  arising  from  an  unlawful  act 
cannot  be  terminated  by  a  set-off  against  the  will  of  the 
creditor,  the  law  does  not  forbid  the  parties  to  enter 
into  an  agreement  for  a  set-off  even  in  respect  to  such 
obligation  "  {Ditto,  16th  December,  1912). 

(2)  An  obligation  (claim)   of  which  attachment  is  forbidden 

by  the  Code  of  Civil  Procedure  cannot  be  ter- 
Art  510  .  J 

minated  by  a  set-off  by  the  debtor  thereon  (Art. 

510)  :    for  example,    a  master   cannot  withhold  wages 

from  his  servant  on  the  ground  that   a  loan  granted 

by  the  former  to  the  latter  is  due.     Art.  618  of  the 

said  Code  reads :     "  The  following  obligations  cannot 

be  attached : — 

1.  Legal  support ; 

2.  Periodical  income  derived  by  the    debtor  from 

charitable  foundations  or  by  virtue  of  the 
liberality  of  a  third  person,  in  so  far  as  the 
same  js  necessary  for  the  maintenance  of  him- 
self and  the  members  of  his  family  ; 

3.  The  pay  and  pension  of  non-commissioned  officers 

and  soldiers  and  sailors,  and  the  monies  granted 
by  Government  for  the  support  of  their  sur- 
viving relatives ; 

4.  The  income  derived  from  their  employment  by 

persons  in  the  Army  or  Navy  belonging  to  a 
mobilized  body  of  troops  or  to  the  crew  of  a 
vessel  of  war  in  commission  ; 
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5.  The  income  derived  from  their  employment  and 

the  pension  of  civil,  military  and  naval 
officials,  of  officials  of  Shinto  Shrines,  of  Bud- 
dhist priests,  and  of  teachers  in  public  or 
private  educational  institutions,  and  monies 
granted  by  Government,  etc.  for  the  support 
their  surviving  relatives ; 

6.  The  remuneration  for  the  work  and  service  of 

artisans,  workmen  and  servants. 
"  If,  however,  in  the  cases  contemplated  in  Nos.  1, 
5  and  6,  the  income  derived  from  employment,  the 
pension,  or  the  other  receipts,  exceeds  the  sum  of  three 
hundred  yen,  one  half  of  the  surplus  amount  may  be 
attached  ". 
(3)  Nor  can  an  obligation  which  has  been  attached  for  the 
benefit  of  a  third  person  (a  creditor  of  the  creditor 
on  that  obligation = garnishor)  be  terminated  by 
set-off  by  the  debtor  on  the  same  obligation  (garnishee) 
by  an  obligation  (claim)  which  he  has  acquired  against 
his  own  creditor  subsequent  to  the  attachment — in  other 
words,  a  garnishee  who  has  been  forbidden  by  a  Court 
to  make  payment  cannot  oppose  the  garnishor  with  an 
obligation  (claim)  which  he  has  acquired  (against  his 
own  creditor)  subsequent  to  the  garnishment  (Art.  511). 
Attachment  (garnishment)  of  an  obligation  (claim  of  the 
debtor  against  a  third  person)  is  effected  in  order  that 
the  creditor  (garnishor)  may  obtain  payment  of  such 
obligation  direct  from  such  third  person  (garnishee),  and 
so  if  the  latter  could  avail  himself  of  a  set-off  against  the 
garnishor  by  an  obligation  which  he  has  subsequently 
acquired  against  the  debtor  (his  own  creditor),  the 
garnishor  would  be  unfairly  defeated  in  the  object  with 
which  he  has  gone  to  the  trouble  and  expense  of  gar- 
nishment. But  as  garnishment  does  not  affect  the  legal 
relations  subsisting  between  the  parties  (to  the  obligation 
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attached)  prior  to  such  attachment,  and  as  a  set-off 
takes  effect  as  from  the  time  when  the  obligations  first 
became  fit  to  be  set  off  against  each  other,  we  shall  see 
that  the  garnishee  may  terminate  even  the  attached 
obligation  by  set-off  by  an  obligation  (claim)  which  he 
has  against  the  debtor  (his  own  creditor)  provided  that 
such  obligation  (claim)  was  acquired  and  also  was  due 
prior  to  the  garnishment. 

When  an  obligation  has  been  terminated  by 
prescription  it  would  theoretically  appear  that  it  is 
terminated  once  and  for  all  and  can  no  longer  be  availed  of  for  the 
purpose  of  a  set-off  (or,  for  that  matter,  for  any  purpose  whatever) ; 
but  a  strict  adherence  to  this  theoretical  reasoning  might  produce 
unfair  results,  for  a  cunning  debtor  might  defer  urging  his  counter 
claim  against  the  creditor  until  the  latter's  claim  had  been  terminated 
by  prescription.  Moreover,  it  is  the  usual  practice  for  a  debtor  to 
put  in  a  plea  of  set-off  after  the  other  party  has  demanded  perform- 
ance from  him,  because  when  there  are  two  obligations  fit  to  set  off 
against  each  other  it  is  but  natural  that  each  party  should  omit  to 
exercise  his  right  under  the  belief  that  they  are  going  to  be  mutually 
terminated.  It  is  therefore  specially  provided,  that  even  an  obliga- 
tion which  has  been  terminated  by  prescription  can  be  availed  of  for 
the  purpose  of  a  set-off  if  it  had  been  so  available  before  it  was  ter- 
minated by  prescription — that  is,  if  that  as  well  as  the  other  obliga- 
tion had  been  due  before  the  former  was  terminated  by  prescription 
(Art.  508).  "  Even  an  obligation  formed  previous  to  the  enforce- 
ment of  the  Civil  Code  is  to  be  considered  as  available  for  the  purpose 
of  a  set-off,  and  Art.  508  is  applicable  to  any  obligation  available  for 
the  purpose  of  a  set-off "  {Supreme  Court,  28th  Sept.,  1914). 
"  Even  an  obligation  which  was  formed  prior  to  the  enforcement  of 
the  Civil  Code  and  terminated  subsequent  to  the  same  maybe 
availed  of  for  the  purpose  of  a  set-off  (by  the  creditor)  in  accordance 
with  Art.  58*  of  the  Law  Concerning   the  Operation  of  the  Civil 

*  This  Article  provides  :     "  Even  an  obligation  formed  prior  to  the  enforce- 
ment of  the  Civil  Code  may  be  terminated  by  a  set-off." 
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Code,  and  Art.  508'  of  the  Civil  Code,  provided  that  it  had  been 
available  for  the  said  purposa  before  it  was  terminated  by  prescrip- 
tion "(Ditto,  1st  July,  1914). 

Whent  wo  opposing  obligations  are  perform- 
Frrncipal        a^[e  ju   di£ferenj;   places,  they   cannot   strictly  be 
Art  507        regarded  as  having  goods  of  the  same  kind  for  their 
subject-matter ;  but  even*  in  such-  a  case  the  ad- 
vantage to  be  derived  from  a  set-off  being  incomparably  greater  than 
the   disadvantage  which  may  accrue   therefrom   to  either  of  the 
parties,  such  set-off  is  legally   permitted  in  Japan  as  in  most  other 
countries  (principal  part  of  Art.    507),  a   provision,  however,  being 
made  for  safeguarding  the  interests   of  the  party  who  may  sustain 
damages  in  consequence ;  but  this  will  be  explained  later  under  the 
heading  "  Effect  of  Set-off." 

To  insist  on  the   agreement  of  the  parties  for 
set-off  an  e^ec^ve  set-off  would   be  contrary  to  the  spirit 

in  which  the  arrangement  of  set-off  is  legally  recog- 
nized, though  it  goes  without  saying  that  a  set-off 
can  always  be  effected  by  mutual  agreement.  On  the  other  hand 
it  would  be  productive  of  unexpected  results  injurious  to  the  parties, 
were  two  obligations  to  be  mutually  terminated  by  set-off  by  opera- 
tion of  law  as  soon  as  they  fulfilled  the  conditions  detailed  above,  as  in 
the  case  of  certain  countries.  It  would  thus  appear  that  the  soundest 
plan  is  one  according  to  which  a  set-off  is  effected  by  an  expression 
of  intention  addressed  by  one  of  the  parties  to  the  other.  But  this 
plan,  too,  is  not  carried  into  execution  in  the  same  manner  every- 
where :  in  some  cases  it  is  insisted  that  such  expression  of  intention 
^should  be  made  in  Court  for  the  sake  of  definiteness,  while  in  others 
no  formality  whatever  is  required  and  a  mere  expression  of  intention 
suffices  for  the  purpose.  The  latter  plan  is  adopted  in  Japan  as  best 
calculated  to  render  the  arrangement  of  sst-off  useful ;  but  the  law 


"If  both  obligations  became  fit  to  be  set-off  against  each  other  prior  to  the 
enforcement  of  the  Civil  Code,  an  expression  of  intention  to  effect  a  set-offtakes 
effect  as  from  the  day  of  the  enforcement  of  the  Civil  Code  "  (16th  July;  1898)., 
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does  not  permit  such  expression  of  intention  to  be  incumbered  with 
a  condition  or  time-limit  (Art.  506,  1),  as  it  would  only  serve  to 
complicate  matters  instead  of  simplifying  them,  and  to  insure  sim- 
plicity is  the  essential  object  of  set-off.  "  The  other  party  (aite-kata) 
within  the  meaning  of  Art.  506,  1  of  the  Civil  Code  indicates  the 
party  to  whom  the  party  expressing  intention  is  bound  to  perform 
his  own  liability  ;  therefore  the  term  may  also  refer  to  the  assignee 
(of  the  obligation)  contemplated  in  Art.  468,  2  (that  is,  when  the 
assignment  of  the  obligation  has  merely  been  notified  to  the  debtor  ") 
(Supreme  Court,  3rd  June,  1905).  "  If  a  plea  of  set-off  has  been 
asserted  in  a  reply  (to  the  suit  of  the  plaintiff),  and  such  reply  has 
been  served  on  the  other  party,  it  is  valid  as  an  expression  of  intention 
to  effect  a  set  off"  (Ditto,  26th  Oct.,  1901). 

The  effect  of  a  set-off  consists  in  terminating 

Eftect  of        ^  two  obligations  in  respect  to  which  it  has  been 
set-off  . 

effected — that  is,  in  so  far  as  the  part  covered  by 

each  is  concerned ;  so  that  if  the  obligations  are  equal  in  amount 
they  are  both  terminated  entirely,  while  if  they  are  not  equal, 
the  lesser  is  entirely  terminated,  while  the  greater  is  terminated  in 
part  only — that  is,  to  the  amount  of  the  other  obligation.  And 
an  expression  of  intention  to  effect  a  set-off  takes 
effect,  not  as  from  the  time  when  such  expression 
of  intention  was  made,  but  as  from  the  time  when  both  obligations 
first  became  suitable  to  be  set  off  against  each  other  (Art.  506,  2)— a 
provision  intended  to  make  the  arrangement  of  set-off  serve  as  far  as 
possible  its  purpose  of  settling  the  legal  relations  involved  in  a  simple 
and  expeditious  manner. 

When  the  obligations  set-off  against  each  other 
Ancillary       are  performable    in  different    places,    the    party 
Art  507        against  whom  the  set-off  is  made  is  placed  in  the 
same  position  as  if  he  obtained  performance  in  a 
place  other  than  the  place  where  he  had   calculated  to  have  it  per- 
formed, and  may  sustain  damages  in  consequence,  and  for  such 
damages  he  may  obtain  compensation  (Art.   507).     Supposing,  for 
example,  two  persons,  "  A  "  and  "  B,"  living  in  Tokyo  are  contrac- 
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tually  bound  to  each  other  so  that  "  A  "  is  bound  to  perform  his 
liability  in  Tokyo  and  "  B  "  to  perform  his  liability  in  Formosa, 
and  that  "  B  "  has  effected  a  set-off  against  "  A."  In  this  case 
"  B  "  will  be  saved  the  expense  of  forwarding  the  goods  or  money 
forming  the  subject-matter  of  his  obligation  (liability)  to  Formosa, 
and  "  A  "  will  have  to  forward  the  same  to  Formosa  at  his  own  cost. 
So  "  A  "  may  obtain  compensation  for  the  freight  or  remittance 
charges  involved.  In  case  the  subject-matter  of  the  obligations  is 
money,  and  they  are  performable  in  different  places  where  different 
exchange  rates  obtain,  the  damage  resulting  from  the  difference  in 
the  exchange  rate  must  likewise  be  paid  in  compensation. 

In  case  one  of  the  parties  is  bound  to  the  other 
Art.  512  . 

on  two  or  more  obligations  of  which  the  subject- 
matter  is  of  the  same  kind,  if  he  claims  a  set-off  by  an  obligation 
(claim)  which  he  has  against  the  other,  and  which  is  insufficient  to 
cover  all  the  obligations  (claim)  of  the  other  party,  the  question 
arises  as  to  which  of  the  latter  obligations  is  to  be  terminated  by  such 
set-off?  The  question  is  to  be  decided  by  applying  mutatis  mu- 
tandis the  provisions  relating  to  appropriation  of  performance  as 
contained  in  Arts.  488-496  (Art.  512),  inasmuch  as  set-off  is,  after  all, 
a  method  of  performance.  While  the  reader  is  referred  to  the  Articles 
in  question  for  details,  it  may  be  roughly  stated  here  that — (1)  the 
party  making  the  set-off  may  designate  which  obligation  (claim)  of 
the  other  party  is  to  be  thereby  terminated  (see  Art.  488,  1),  but 
(2)  if  the  debtor  does  not  make  such  designation  the  creditor  may 
designate  the  obligation  from  which  the  debtor  is  to  be  freed  (Art. 
488,  2),  (3)  if  the  designation  is  made  by  neither  party  the  obliga- 
tion to  be  terminated  is  determined  by  the  legal  standard  (as  given 
in  Art.  489)  and  (4)  if  the  debtor,  in  respect  to  one  or  more  obliga- 
tions, is  bound  to  pay  interest  and  expenses  as  well  as  the  principal, 
these  are  to  be  extinguished  by  the  set-off  in  the  order  of  (1)  ex- 
penses, (2)  interest,  and  (3)  the  principal  (see  Art.  491). 


Art.  513 
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Sub-section  8. 

Novation  (Kokai). 

A  novation  (kokai)  is  a  contract  by  which 
the  term  an  obligation  is  terminated  and  another  is  created 
"Novatioa"  in  its  stead.  It  is  thus  an  act,  which  involves 
the  termination  of  an  obligation  on  the  one 
hand,  and  the  formation  of  another  obligation 
on  the  other  hand.  A  novation  is  established  when  an  altera- 
tion is  made  in  an  essential  element — such  as  the  creditor,  the 
debtor,  or  the  object — of  an  obligation  (Art.  513,  1),  because  obliga- 
tions which  differ  in  an  essential  element  cannot  be  regarded  as  an 
identical  obligation.  An  alteration  of  the  object  of  an  obligation 
denotes  an  alteration  of  the  tenor  and  substance  thereof,  and  is  not 
merely  when  the  nature  of  the  prestation  to  be  made  is  altered — as 
when  rice  is  agreed  to  be  delivered  in  lieu  of  flour — but  also  when 
the  quantity  is  increased  or  reduced.  When  a  conditional  obligation 
is  made  uuconditional,  or  vice  versa,  it  may  also  be  regarded  as  an 
alteration  of  its  object.  To  draw  a  bill  of  exchange  in  place  of  per- 
formance may  also  be  regarded  as  constituting  a  case  of  novation, 
because  it  means  a  conditional  alteration  of  the  debtor  inasmuch  as  by 
drawing  a  bill  of  exchange  the  debtor  makes  tbe  drawee  the  principal 
debtor,  though  the  drawer  must  pay  if  the  drawee  does  not  perform 
his  liability.  Hence  the  provision  :  "  If  a  conditional  obligation  is 
made  unconditional,  or  a  condition  is  added  to  an  unconditional 
obligation,  or  a  condition .  is  -  altered,  it  is  regarded  as  an  altera- 
tion in  an  essential  element  of  such  obligation ;  the  same  ap- 
plies when  a  bill  of  exchange  is  drawn  in  lieu  of  performance " 
(Art.  513,  2).  ^To  make  a  promissory  note  or  draw  a  cheque 
in  lieu  of  payment  does  not  constitute  a  novation,  because  the 
former  does  not  involve  a.  change  in  an  essential  element  of  the 
obligation,  while  the  latter  is  merely  a  means  of  payment.  It 
will  be  seen  from  the  above  that  a  novation  differs  (1)  from  the 
assignment  of  an  obligation  in  that  it  terminates  the  old  obligation, 
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while  in  tbe  case  of  an  assignment  the  old  obligation  continues 
in  existence  ;  (2)  from  a  release  in  that  the  creditor  thereby  obtains 
a  consideration  while  he  obtains  no  counter- advantage  by  a  re- 
lease ;  (3)  from  substitute  performance  because  the  compensation 
offered  for  the  termination  of  the  old  obligation  is  a  right  (obliga-r 
tion)  in  the  one  case,  while  it  is  a  thing  in  the  other ;  and  (4) 
from  the  undertaking  of  an  obligation  (saimit  no  Mki-uJce),  because 
this  is  a  sort  of  succession  to  the  liability,  and  does  not  involve 
the  termination  of  the  obligation  which  continues  in  existence. 
"  A  novation  is  a  contract  by  which  an  element  of  an  obligation 
— that  is,  either  party  to  the  obligatory  relation  or  the  object 
of  the  obligation — is  altered,  and  by  which  a  new  obligation  is 
called  into  existence  and  the  old  one  terminated  "  {Supreme  Court, 
27th  April,  1915).  "  The  essential  elements  of  an  obligation  are 
matters  which  are  indispensable  to  the  formation  of  the  obligation, 
therefore  to  increase  the  rate  of  interest,  or  newly  to  agree  that 
in  the  event  of  payment  not  being  made  in  time  interest  prior 
to  the  day  of  maturity  shall  be  added  to  the  principal,  does  not 
alter  an  essential  element  of  the  obligation "  {Ditto,  26th  April, 
1901).  "  The  purchase  money  is  an  essential  element  of  a  sale ; 
therefore  if  an  alteration  is  made  in  the  purchase-money  as  specified 
in  a  contract  of  sale  duly  formed,  the  latter  contract  is  terminated 
by  novation"  (Ditto,  10th  Feb.,  1902).  "To  furnish  a  new 
instrument  adding  interest  to  the  principal  or  altering  the  time 
of  payment  is  not  a  novation,  because  it  involves  no  alteration 
in  an  essential  element  of  the  obligation  "  {Ditto,  4th  Dec,  1907). 
"  Even  though  the  parties  to  a  sale  enter  into  an  agreement  of 
deposit  with  the  purchase-money  for  its  subject-matter,  the  obliga- 
tion to  pay  the  purchase-money  cannot  be  considered  as  terminated 
by  a  novation  because  it  involves  no  alteration  in  the  object  of 
the  obligation ;  but  the  obligation  to  pay  the  purchase-money  is 
terminated  simultaneously  with  the  making  of  such  agreement 
of  deposit"  (Ditto,  27th  April,  1915).  "When  two  obligations 
each  to  pay  Yen  100  are  converted  into  one  obligation  to  pay 
Yen  200,  a  novation  is  established  because  an  alteration  has  been 
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made  in  the  object  of  the  obligations"  (Ditto,  8th  April,  1915). 
"  If  a  novation  effected  in  respect  to  an  obligation  would  not  have 
been  made  if  it  had  been  known  that  it  was  secured,  but  was 
made  under  the  mistaken  belief  that  it  was  unsecured,  such  mis- 
take forms  the  basis  of  the  agreement  of  novation,  and  so  the 
contract  is  one  in  the  essence  of  which  there  is  a  mistake*  (Ditto, 
10th  Oct.,  1913).  "  The  existence  of  an  instrument  is  not  essential 
to  the  formation .  of  an  ordinary  obligation ;  therefore  when  an 
obligation  under  a  bill  is  altered  into  an  ordinary  obligation  it 
constitutes  a  case  of  novation "  (Ditto,  20th  Oct.,  1913).  "  A 
bill  not  merely  serves  to  •  prove  the  existence  of  an  obligation  like 
other  instruments,  but  is  indispensable  to  the  formation  of  the 
obligation  thereunder ;  therefore  if  an  obligation  other  than  one 
under  a  bill  is  altered  into  an  obligation  under  a  bill,  or  an  obliga- 
tion under  a  bill  is  altered  into  another  obligation,  it  constitutes  a 
novation  within  the  meaning  of  Art.  513"  (Ditto,  19th  .Dec, 
1905).  "  In  the  case  of  a  documentary  bill,  if  the  drawee  of  the 
bill— that  is,  the  consignee  of  the  goods — has  performed  his  liability 
to  pay  the  sum  due  on  the  bill  to  the  holder,  he  should  be  regarded 
as  having  paid  the  purchase-money  simultaneously  with  the  pay- 
ment of  the  bill,  and  is  no  longer  bound  to  pay  the  purchase- 
money,  as  the  consignor  has  already  received  from  the  bank, 
which  is  the  payee,  a  sum  equivalent  to  the  purchase  money ;  but 
so  long  as  the  drawee  does  not  pay  the  bill  which  he  has  accepted, 
he  is  merely  under  an  obligation  to  pay  the  sum  due  on  the  bill, 
therefore  even  though  the  consignor  has  had  the  bill  discounted  by 
the  payee,  the  drawee  (consignee)  cannot,  simply  on  that  account, 
be  considered  as  having  been  freed  from  his  liability  to  pay  the 
purchase-money "  (Ditto,  9th  June,  1913).  "  A  renewal  of  a 
bill  is  not  a  novation  of  an  obligation  but  merely  an  act  by  which 
a  period  of  grace  is  obtained  as  to  payment,  and  the  debtor  on 
the  bill  receives  no  consideration  (payment)  for  the  delivery  of 
the  new  bill ;  therefore  even  though  the  new  bill  has  been  terminated 

■     '      '  '  ■  .i       ■       n      ,  i  .,  i.^-     i    ■ 

*  See  Art.  9i>. 
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by  prescription  he  cannot  be  considered  as  having  been  enriched 
by  such  bill :  whether  he  has  or  has  not  been  enriched  is  to  be 
determined  by  the  question  of  whether  or  not  a  consideration 
has  been  received  for  the  issue  of  the  original  bill*  (Diifo,  20fch 
Oct.,  1914).  "It  is.  a  common  practice  for  the  debtor  under  a 
bill  to  deliver  in  place  of  the  old  bill  a  new  one  payable  on  a 
date  later  than  the  day  of  maturity  of  the  old  bill — that  is,  to 
renew  the  bill — for  the  purpose  of  securing  a  term  of  grace  in 
respect  to  payment ;  and  such  substitution  of  a  new  bill  for  the 
old  one  is  to  be  regarded  as  a  renewal  of  a  bill  not  only  when  the 
sole  difference  between  the  new  and  old  bills  is  that  the  day  of 
maturity  of  the  former  is  later  than  that  of  the  latter,  but  also 
when  the  old  bill  is  replaced  by  a  new  one  differing  from  the 
former  not  merely  in  respect  of  the  day  of  maturity  but  in  other 
points  (except  the  amount  and  the  debtor)  also "  {ditto).  "  It 
is  a  customary  rule  of  practice  in  transactions  in  bills  that  a  renewal 
of  a  bill  is  effected  for  the  purpose  of  obtaining  a  period  of  grace 
in  respect  to  payment ;  therefore  the  fact  need  not  be  proved  by 
the  party  asserting  the  same  "  (ditto). 

A  novation  is  effected  by  an  expression  of 
Method  of      intention  (contract)  of  the  parties  concerned.    Thus, 
.  a  novation  by  a  change  of  the  object  of  the  obliga- 

tion is  effected  by  an  agreement  of  the  creditor 
and  debtor.  A  novation  by  a  change  of  the  creditor  is  effected 
by  an  agreement  of  the  old  creditor  and  the  new  creditor  and  the 

debtor ;    while  a  novation   by  a  change  of    the 
Art.  514  j  a 

'"""  """         debtor  is  usually  made  by  an  agreement  of  the 

old  and  new  debtors  and  the  creditor ;  but  as  this  has  the  effect 
of  freeing  the  old  debtor  from  liability,  it  is  not  absolutely  neces- 
sary to  obtain  his  consent,  and  it  can  therefore  be  effected  by 
the  agreement   of  the  creditor  and  the  new  debtor  unless  it  be 

*  According  to  Art.  444  of  the  Commercial  Code,  the  drawer  or  acceptor  of  a 
bill  of  exchange  or  the  maker  of  a  promissory  note  is  bound  to  pay  on  recourse  to 
the  extent  to  which  he  has  been  enriched,  even  though  the  bill  has  been  terminated 
by  prescription. 
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against  the  will  of  the  old  debtor  (Art.  514).  "  A  contract  by 
which  one  party  (the  creditor  on  a  certain  obligation)  agrees  with 
the  other  (a  third  person  in  respect  to  that  obligation)  to  waive 
such  obligation,  and  the  other  party  agrees  in  return  to  take  upon 
himself  an  obligation  (liability)  of  the  same  tenor  as  the  one  waived, 
is  not  a  novation,  nor  is  it  a  promise  of  performance  on  the  part 
of  a  third  person ;  therefore  whether  such  contract  is  or  is  not 
against  the  will  of  the  debtor  has  no  connection  whatever  with 
its  validity"  (Supreme  Court,  10th  July,  1913).  "When  "B" 
joins  an  obligation  assumed  by  "  A  "  alone  and  agrees  with  the 
creditor  to  make  himself  liable  jointly  and  severally  with  "  A," 
it  merely  changes  the  modus  of  the  obligation ;  therefore  the  case 
cannot  be  regarded  as  one  of  novation  by  a  change  of  the  debtor  " 
(Ditto,  4th  December,  1907).  A  novation  by  a  change  of  the 
creditor  closely  resembles  the  assignment  of  an  obligation.  So, 
certain  principles  governing  the  latter  apply  mutatis  mutandis  to 
the  former. 

For  the  same  reason  as  that  underlying  Art. 

467,   2 — that   is,  for  the    purpose   of  preventing 

fraud  from  being  committed  by  a  collusion  of  the  new  and  old 

creditors  and  the  debtor  (who,  in  order  to  defraud  a  third  person 

to  whom  the  obligation  has  been  assigned,  may  pretend  that  the 

obligation  was  terminated  by  a  novation   before  it  was  assigned 

to  him) — it  is  specially  provided  that  a  novation  by  a  change  of 

the   creditor  cannot  be  set  up   against  third  persons  (not  "third 

persons  other  than  the  debtor "   because  in  this  Gase  the  debtor 

is  one  of  the  parties  concerned)  unless  it  is  made  in  a  document 

bearing  an  authenticated  date.     And  if  the  debtor  has  agreed  to 

a    novation    without    reserving  any   objection,  he 

cannot  set  up  against  the  new  creditor  any  defence 

which  he  might  have  set  up  against  the  old  one  (Art.  516*) 


*  This  article  reads:  "The  provisions  of  Art.  468,  1  apply  mutatis  mutandis 
to  a  novation  by  a  change  of  the  creditor." 
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-V 

As  already  explained,  the  effect  of  a  nova- 
Effect  of        j.jon  consists  in  the  termination  of  the  old  obligation 
and  the  formation  of  a  new  one  in  its  place,  but 
the  formation  and  termination  are  not  independent  of  each  other 
but  mutually  dependent,  the  old  obligation  being  terminated  because 
of  the  formation  of  the  new  one.     It  therefore  follows  that  if  the 

obligation  which  ought  to  have  come  into  existence 
Art  517 

does  not  come  into  existence  because  of  an  illegality 

in  its  ground  or  cause  (as  when  the   object  of  the  obligation  is 

illegal),  the  novation  itself  is  also  illegal  and  does  not  come  into 

effect  irrespective  of  whether  the  parties  knew  or  did  not  know 

of  such  illegality ;  but  when  the  novation  has  been  effected  with 

the  knowledge  on  the  part  of  the   parties  that  there  is  a  cause 

for  which  the  new  obligation  will  not  come  into  existence  or  may 

be  annulled,  this  is  not  a  novation   pure  and  simple,  but  really 

an  agreement  for  the  termination  of  the  old  obligation  phis  a  kind 

of  promise  which  is  not  legally  binding,  or  an  agreement  for  the 

substitution  of  an  annullable  obligation  for  the  old  obligation  not 

liable  to  annulment.     In  such  a  case  the  old  obligation  is  terminated 

irrespective  of  whether  the   new    obligation  is  void  or   voidable. 

Hence  the  provision  :     "  If  the  obligation  resulting  from  a  novation 

does   not   come  into  existence   owing  to  an  illegal   ground,  or  if 

such  obligation  does  not  come  into  existence  or  has  been  annulled 

for   a   reason  unknown  to  the   parties,   the  old  obligation  is  not 

terminated "   (Art."  517).     As   a  novation   calls  a 
Art  518 

new  obligation  into  existence  in  place  of  an  old 

one,  the  security  attached  to  the  old  obligation  is  naturally  brought 

to  a  termination  with  that  obligation,  and  there  is  no  reason  why 

it   should   pass  to  the  new  obligation.     If,   however,  the   parties 

have  the  intention  that  it  shall  do  so,  such  removal  is  sanctioned 

by  the  law  in  so  far  as  the  old  obligation  goes ;  but  where  the 

Security  is  furnished  by  a  third  person,  the  latter's  consent  must 

be  obtained  to  such  removal  lest  it  should  unexpectedly  affect  his 

interests  (Art.  518).     It  thus  follows  that  in  the  case  of  personal 

security  it  is  invariably  necessary  to  obtain  the  surety's  conssnt. 
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CHAPTEE  2. 
DETAILED  DISCUSSION  OF  OBLIGATIONS. 

Section  1. 

Obligatory  Eelations  under  Contracts. 

{Keiyaku  ni  yoru  Saimu  Kwanket). 

Sub-section  1. 
General  Discussion  of  Contracts. 

I.     Meaning   of  the   Term    "  Contract." — A 

Meaning        contract   (keiyaku)  is  an  agreement  of  expression 
of  the  term        ,  ■  ,    ,■       e  ,  ,.  ?  .    • 

"contract"  intention  of  two  or  more  persons  which  is  in- 

tended to  produce  a  fixed  effect  under  private  law 
among  such  persons.  Thus,  a  contract  differs  from  an  accidental 
coincidence  in  that  an  agreement  is  deliberately  arrived  at.  In  that 
it  produces  an  effect  under  private  law,  a  contract  differs  from  an 
appointment  to  an  official  post  or  treaty  between  two  or  more 
Powers.  In  that  its  effect  is  binding  only  upon  those  two  or  three 
persons  who  are  the  parties  thereto,  it  is  of  a  nature  different  to  the 
consent  to  an  act  of  an  incapacitated  person  or  a  resolution  of  a 
general  meeting  of  an  association.  The  parties  to  a  contract  are 
usually  two  in  number,  though  there  are  cases  where  a  contract  is 
entered  into  by  three  or  more  persons,  or  even  by  two  or  more  groups 
of  persons.  Even  in  such  cases,  however,  the  contract  is'neither  more 
nor  less  than  the  multiplication  of  an  agreement  between  two  persons; 
and  in  order  to  study  and  ascertain  the  nature  of  a  contract,  there- 
fore, it  suffices  to  study  the  nature  of  contracts  entered  into  by  and 
between  two  persons. 

A  contract,  as  a  rule,  comes  into  existence  simultaneously  with 
an  agreement  cf  expression  of  intention  of  the  parties ;  but  in  certain 
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cases  special  circumstances  render  k  necessary  that  the  parties  should 
do  certain  acts  over  and  above  such  agreement.  Contracts  of  the 
former  kind  are  called  "  contracts  formed  by  agreement  "  (dakusei 
Jceiyaku),  while  the  latter  are  called  "  contracts  formed  on  acting*  " 
(sensei  keiyaku).  As  to  the  manner  in  which  the  requisite  expres-, 
sions  of  intention  are  to  be  made,  it  was,  in  ancient  times,  thought 
necessary  that  various  formalities  should  be  observed — more  especi- 
ally that  documents  should  be  drawn  up ;  but  in  the  present  day,  no 
formality  is  required  as  a  rule,  it  being  in  certain  cases  only  that 
some  formality  is  considered  necessary,  or  that  the  contract  differs  in 
effect  according  to  whether  certain  formalities  have  or  have  not  been 
observed.  Contracts  for  the  formation  of  which  certain  formalities 
must  be  observed  are  called  "  formal  contracts  "  (yoshiki  keiyaku), 
while  others  with  which  such  is  not  the  case  are  called  "  informal 
contracts  "  (fu-yoshiki  keiyaku).  In  addition  to  the  above,  contracts 
may  also  be  classified  as  follows  : — 

1.  Bilateral  contracts  (somu  keiyaku)  and  unilateral  con- 
tracts (hemmu  keiyaku). — A  "  bilateral  contract  "  denotes  a  contract 
the  parties  to  which  bear  obligations  mutually  and  reciprocally, 
while  a  "  unilateral  contract  "  is  one  under  which  only  one  of  the 
parties  bears  an  obligation. 

2.  Onerous  contracts  {yusho  keiyaku)  and  gratuitous  con- 
tracts {musho  keiyaku). — An  "  onerous  contract  "  is  a  contract  in 
connection  with  which  the  parties  mutually  make  pecuniary  sacrifices, 
while  a  "  gratuitous  contract  "  is  a  contract  in  connection  with  which 
only  one  of  the  parties  makes  such  a  sacrifice  while  the  other  does . 
not.  This  classification  of  contracts  should  not  be  confounded  with 
the  foregoing  classification  of  contracts  into  bilateral  and  unilateral. 
A  contract  is  either  bilateral  or  unilateral  according  to  whether,  as 
the  result  of  the  contract,  the  parties  bear  obligations  to  each  other 
subsequent  to  the  formation  thereof.  But  the  question  of  whether  a 
contract  is  onerous  or  gratuitous  is  decided  in  view  of  whether  in 
connection  with  the  contract — not  necessarily  as  the  effect  of  the 

*  Contracts  implied  in  fact. 
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contract  and  whether  prior  or  subsequent  to  the  formation  of  the 
contract — the  parties  have  or  have  not  mutually  sacrificed  some- 
thing. 

3.  Substantive  contracts  (jittei  heiyaku)  and  aleatory  con- 
tracts (shako  heiyaku).  A  substantive  contract  is  one  in  respect  to 
which  it  is  fixed  once  and  for  all  how  much  the  parties  will  thereby 
gain  or  lose ;  while  an  aleatory  contract  is  one  the  profit  or  loss 
involved  in  which  depends  on  some  contingent  event.  Ordinary 
contracts  are  substantive  contracts,  while  gambling  and  insurance 
may  be  mentioned  as  examples  of  aleatory  contracts.  In  not  a  few 
cases  aleatory  contracts  are  invalid  by  reason  of  illegality,  because 
they  are  often  of  such  a  nature  as  to  make  them  prejudicial  to  public 
order. 

4.  Principal  contracts  (shu-taru  heiyaku)  and  accessory  con- 
tracts (ju-taru  heiyaku).  A  principal  contract  is  one  which  exists 
by  itself,  while  an  accessory  contract  is  a  contract  the  existence  of 
which  depends  on  that  of  another. 

5.  Nominate  contracts  (yumei  heiyaku  and  innominate  con- 
tracts (mumei  heiyahu).  Nominate  contracts  are  those  which  are 
specially  designated  in  the  law  and  which  are  specially  provided  for 
therein,  while  innominate  contracts  are  those  which  are  not  so 
designated.  The  law  provides  only  for  those  contracts  which  are  of 
greater  practical  utility,  and  in  respect  to  which  it  is  apprehended 
that  doubts  may  arise  if  not  specially  provided  for.  But  we  may  of 
course  enter  into  contracts  other  than  those  specially  contemplated 
in  the  law,  provided  that  they  are  not  illegal  in  substance.  Such 
contracts  are  governed  by  the  provisions  affecting  that  class  of 
contract  which  most  closely  resemble  them  in  nature,  as  well  as  by 
the  general  provisions  for  contracts.  The  Japanese  Civil  Code 
enumerates  thirteen  kinds  of  nominate  contracts,  and  these  will  be 
discussed  in  detail  in  the  following  sub-section. 

II.     Formation  of  a  Contract  (Keiyaku  no 

Formative       seiritsu).     A  contract  being  a  juristic  act,  all  that 

of  a  ontraet     ^as  ^een  sa^  *n  reSar^  ^°  ^e  formative  conditions 

oi   a  juristic    act    applies    equally  to  a  contract. 
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Thus,  the  parties  must  possess  legal  capacity  for  action,  and  the 
substance  of  the  act  must  be  definite  and  practicable.  Further,  the 
intention  and  expression  must  be  in  accord.  Over  and  above  these 
general  conditions,  there  is  a  special  condition  which  is  essential  to 
the  formation  of  a  contract,  because  of  its  being  a  unilateral  act : 
that  is,  the  expressed  intention  of  one  of  the  parties  must  agree 
with  that  of  the  other,  and  this  agreement  must  not,  as  already 
pointed  out,  be  an  accidental  coincidence — in  other  words,  it  must  be 
a  deliberate  agreement.  A  contract  is  thus  formed  when  a  person 
makes  an  offer  to  do  a  certain  act,  and  another  person  accepts  such 
offer,  agreeing  to  do  said  act. 

A.  An  "  offer  "  (moski-Ttomi)  is  a  unilateral 
Meaning  of  expression  of  intention  by  which  one  party  invites 
,t  ~  „  the  other  to  do  a  certain  act  conjointly  with  him 
and  which  is  in  such  a  stage  that  upon  the  other 
party  making  an  expression  of  intention  agreeable  thereto,  a  contract 
will  come  into  existence  forthwith.  Therefore,  an  expression  of 
intention  directed  to  a  party  other  than  the  other  party  is  not  an 
offer.  But  vis-a-vis  the  general  public — that  is,  the  indefinite  other 
party — an  offer  may  be  made  by  advertisement  (Arts.  529-532).  A 
communication  the  tenor  of  which  is  so  incomplete  that  even  with  a 
reply  from  the  other  party  no  contract  can  come  into  existence, 
cannot  be  regarded  as  an  offer  in  the  strict  sense  of  the  word.  It  is 
nothing  more  than  an  invitation  to  the  other  party  to  make  an  offer 
(moshi-komi  no  hanyu).  But  such  an  expression  of  intention  need 
not  always  be  open  and  express  any  more  than  in  the  case  of  other 
unilateral  acts. 

Though  an  offer  is  nothing  more  than  a  uni- 
lateral act,  yet  it  is  a  unilateral  act  in  an  extremely 
advanced  stage — as  pointed  out  above — and,  in  consequence,  it  at 
once  produces  a  certain  formal  and  material  effect  as  between  the 
parties.  The  formal  effect  of  a  true  offer  is  as  follows.  When  an 
offer  has  been  made,  the  offerer  cannot  revoke  it  at  his  discretion. 

In  other  words,  (1)  when  an  offer  has  been  made 

Art  521  1  • 

'  with  a  fixed  period  of  time  specified  for  acceptance  it 
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cannot  be  revoked  during  that  time  (Art.  521,  1)  and  (2)  even 
when  an  offer  has  been  made  (inter  absentes)  without  fixing  a  period 
of  time  for  acceptance  thereof,  it  cannot  be  withdrawn  for  such  a 
period  of  time  as  is  reasonably  necessary  for  the  offerer  to  receive 
notice  of  acceptance  (Art.  524),*  because  in  such  a  case  even  though 
the  other  party  may  not  immediately  accept,  yet  during  the  period 
allowed  for  acceptance  he  may  be  pushing  on  preparations  for 
acceptance,  or  have  refused  similar  offers  from  other  quarters  so  that 
he  may  accept  the  particular  offer  in  question  ;  and  should  the  latter 
offer  be  suddenly  revoked  not  only  might  the  other  party  be  subject- 
ed to  serious  loss  and  damage,  but  the  possibility  of  such  loss  and 
damage  would  tend  to  lessen  the  security  of  transactions  in  general. 
Besides,  the  offerer  may  be  presumed  to  have  made  the  offer  with 
the  intention  not  to  revoke  it  during  such  period,  although  there  is 
nothing  in  the  law  to  prevent  the  offerer  from  reserving,  when 
making  the  offer,  a  right  to  withdraw  it  at  any  time.  The  material 
effect  of  an  offer  is  to  enable  the  other  party  to  call  the  proposed 
contract  into  being  immediately  upon  his  accepting  it — in  other 
words,  the  other  party  is  entitled  to  call  the  contract  into  existence 
by  accepting  such  offer,  and  so  hold  the  offerer  to  such  contract.  It 
is  hardly  necessary  to  add  that  an  offer  is  not  binding  on  the  other 
party  (offeree)  in  any  manner  whatsoever.  He  is  at  liberty  to 
accept  or  refuse  the  offer,  nor  is  he  bound  to  make  any  answer 
thereto.  He  is  simply  entitled  to  accept  it,  if  he  chooses  to  do  so, 
and  thus  call  the  proposed  contract  into  existence. 

According    to    the    general    rule    governing 

When  offer      juristic   acts,  which  has  been  discussed  elsewhere, 

takes  effect :     an    0£fer    {nier    absentes    takes    effect    when  it 

of  off  reaches  the  other  party  ("  receipt  of  notification  " 

principle),  while  inter  presentes  it  takes  effect  as 

soon  as  the  other  party  obtains  knowledge  thereof  ("  perception " 

principle).     So  long  as  an  offer  does  not  take  effect  it  may  be  with- 

*  "  In  case  an  offer  has  been  made  inter  absentes  without  fixing  a  period  of 
time  for  acceptance  thereof,  no  contract  conies  into  existence  unless  such  offer  be 
immediately  accepted  "  {Supreme  Court,  2nd  November,  1906). 
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drawn  at  any  time.     An  offer  inter  absentes,  for  example,  which 

has  been   made  by  letter  may  be  withdrawn  by    telegraph  or 

telephone  before  such  letter  has  reached  the  other  party. 

In  the  following  cases  an  offer  loses  its  effect 
Terimnation     even  after  ft  hag  takeQ  effect ._ 

of  effect  of  ,,,.     „T.        ,.        ,,  ,  ,    . 

QgeT  (1)     When  the  other  party   has   refused  it. 

Even  though  the  other  party  accepts  the  offer  anew 
after  he  has  once  refused  it,  his  act  does  not  have  the  effect  of  calling 
the  proposed  contract  into  existence,  although,  according  to  circum- 
stances, such  acceptance  may  be  considered  as  a  new  offer.  Eefusal 
also  being  governed  by  the  "  receipt  of  notification  "  principle  inter 
absentes,  it  may  likewise  be  cancelled  by  a  more  expeditious  means 
of  communication  (such  as  by  telephone  or  telegram)  before  it  has 
reached  the  offerer ; 

(2)     An  offer  which  has  been  made  with  a 

fixed  period  of  time  for  acceptance  thereof  loses  its 
effect  by  operation  of  law  if  the  acceptance  of  the  other  party  does 
not  reach  the  offerer  within  such  period  (Art.  521,  2),  because 
it  is  reasonable  to  presume  that  the  offerer  has  made  the  offer  subject 
to  the  condition  that  the  acceptance  (if  any)  must  reach  him  within 
said  period  ; 

(3)  In  case  an  offer  has  been  made  inter  absentes  without 
fixing  a  period  of  time  for  acceptance  thereof,  it  would  not  be  proper 
for  the  offer  to  lose  its  effect  by  operation  of  law  until  such  a  period  of 
time  as  would  be  reasonably  necessary  for  the  offerer  to  receive  notice 
of  acceptance  has  been  allowed  to  elapse  ;  but  while  this  is  true,  it 

would  be  unfair  to  the  offerer  to  hold  him  bound 
Art.  254 

indefinitely  by  the  offer,  therefore  after  the  expira- 
tion of  such  period,  he  may  withdraw  his  offer  at  any  time  ; 

(4)  An  offer  made  inter  presentes  without  fixing  a  period  of 
time  for  acceptance  may  be  withdrawn  at  any  time  unless  the  other 

Offerer's  death  Party  immediately  accepts  it. 

or  loss  of  The  effect  of  an  offer  inter  absentes  is  gov- 

eapacity  and     erned  by  the   "  receipt    of  notification "   principle 
effect  of  offer    (jus}iin  shugi),  but  according  to  the  general  rule 
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governing  juristic,  acts,  iyiek.  Art,,  97,  par.  2)  its 
Art.  525  effect  is  not  affected  even,  though,  the  offerer-  djes;  or 
loses  legal  capacity  in  the  interval,  elapsing,  between- 
the  dispatch  of  the  offer  and  its  arrival  at  the  address  of  the  other 
party  ;  but  this  does  not  apply  where  the  offerer  has  expressed  an 
intention  to  the.  contrary,  or  the  other  party  had  knowledge  of  the 
fact  of  his  death  or  loss  of  legal  capacity  (Art..  525),  because  whereas 
the  principle  just  referred  to  is  recognized  in  order  to  prevent  the 
other  party  from  sustaining  unforeseen  loss  in  consequence  of  such 
fact,  he  runs  no  usafaneseen  risk  when  he  acts  with  the  knowledge  of 
the  said  fact. 

.  B.  Acceptance  (shodaJcu).    Acceptance  is  an 

the  term        expression  of  intention  by  which  the  offeree  agrees, 
acceptance      to  the  offer  made  by  the  offerer.     The  substance  of 
such  expression  of  intention  must  exactly  coincide 
with  that  of  the  offer;-    Therefore,  to  accept  the 
offer  subject  to  a  condition,  or.  any  pother  alteration  cannot  be  regarded 
as  an  acceptance ;  but  in  order  to  consult  the  practical  convenience 
of  the  parties,  the.  law  then  considers  the  offeree  to  have  refused  the; 
offer  and  made  a  new  offer  at  fcfoe<  same  time  (Art.  528),  so  that  the 
original  offerer  may  accept   such   offer   and  conclude  the  proposed 
contract  on  conditions  different  to  those  which  were  originally  pro- 
posed by  him. 

We  have  already  seen  that  an  offer  that,  has 

Delayed  arrival  ^eeu  j^e  with  a  fixed  period  of  time  for  accept- 
of  acceptance 

ance  thereof  loses  its  effect  if  it  is  not  accented 

within  such  period  of  time.     An  acceptance,  therefore,  which  has  ar- 
rived; after  the  lapse  of  the  period  of  time  for  acceptance  does  not  take 

„„        effect  as  such,  but  the  offerer  may  consider  it  as  a 
Atl  523 

new  offer- (Art.  523).     If,  however,  the  acceptance 

Ark  522        jjas  keen  dispatched  at  such  a  time  as  would,  have 

reached  the  offerer  in  time  in  the  ordinary  course  of  events,  but,  has 

actually  reached-  him  too  late  because  of  unusual  circumstances, 

the  offerer,  if  he  is  aware   of  the  fact,   is  bound-  to  give  immediate 

notice  of  the  delayed  arrival  of  the  acceptance  to  the  other  party,  and 
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so  prevent  the  latter  from  incurring  unexpected  loss  (Art.  522,  par. 
1,  main  part).  If  he  fails  to  give  such  notice,  he  is  punished  for  his 
negligence  by  the  notice  of  acceptance  being  legally  considered  to 
have  arrived  in  due  time  and  taken  effect  notwithstanding  its  delayed 
arrival  (Art.  522,  2).  But,  if  the  offerer  has  given  notice  in 
advance  of  the  fact  of  the  acceptance  having  not  reached  him  upon 
the  expiration  of  the  period  of  time  for  acceptance,  he  is  no  longer 
bound  to  repeat  the  same  notice  after  the  delayed  arrival  of  the  ac- 
ceptance, the  '.first  notice  being  sufficient  for  the  protection  of  the 
other  party  (Art.  522,  1,  ancillary  part). 

An  expression  of  intention  to  accept  the  offer 
How  to  express  nee(j  noj.  ^  eXpress  any  more  than  an  offer  itself. 

to  accerit  There  are  quite  a  number  of  cases  where,  owing  to 
a  special  expression  of  intention  on  the  part  of  the 
offerer,  or  owing  to  business  custom,  it  is  not  necessary  to  give  notice 
of  acceptance,  but  on  some  act  indicative  of  the  acceptance  of  the 
offer  being  done  it  is  considered  as  a  tacit  acceptance.  But  in  the 
same  manner  as  in  the  case  of  expressions  of  intention  in  general, 
mere  silence  cannot,  as  a  rule,  be  construed  as  an  acceptance.  Only, 
if  owing  to  the  very  nature  of  the  offer,  custom,  or  provisions  of  law, 
etc.  it  is  incumbent  upon  the  offeree  to  give  a  reply  one  way  or  the. 
other,  his  silence  may  then  be  regarded  as  an  acceptance. 

Acceptance  has  the  effect  of  calling  the  pro- 
takes       Pose^  contract  into  being.     As  to  when,  acceptance 
effect  •  i.e.  when  takes  effect-— that  is,    when   the  contract    comes. 
a,- contract       int0  existence,   it  is  generally   agreed   that  inter 
comes  into      presentes  an  acceptance  takes  effect  when  it  is  made 
known   to  the  other  party  as  in  the  case  of  other 
Art.  526        expressions  of  intention.     But  as  to  when  an  ac- 
ceptance takes;  effect   inter  absentes  is  one  of  those  knotty   ques- 
tions which  have  been  much  discussed  since  olden  times;     But  we 
have  already  seen  that  the  mere  "  expression  "  principle  and  "  ■per- 
ception "   principb  cannot  be  acted  upon  therefore  our  question 
is  reduced  to  which  is  to  be  followed — the  "  receipt  of  notifica- 
tion "    principle    or    the    "  dispatch    of   notification "   principle  ? 
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The  "  receipt  of  notification  "  principle  is  accepted  by  legislative  pre- 
cedents belonging  to  the  German  system  of  law  ;  but  as  a  system 
governing  contracts  it  is  extremely  antiquated  in  view  of  the  present 
state  of  affairs,  although  it  is  another  question  as  a  principle  govern- 
ing expressions  of  intention  in  general.  According  to  this  principle 
the  party  accepting  remains  in  a  state  of  suspense  until  he  learns 
from  the  offerer  whether  his  acceptance  has  reached  the  other 
party  and  when  (if  it  has),  and  he  cannot  safely  begin  to  make 
preparations  for  the  performance  of  the  contract — a  thing  which 
is  intolerable  at  the  present  day  when  despatch  in  business  tran- 
sactions is  of  the  utmost  importance.  Moreover,  in  the  case  of  a 
proposed  contract,  the  offerer  is  the  inciter,  and  the  acceptance — 
rather  than  the  refusal — is  what  he  expects,  so  that  even  it  be  legally 
ruled  that  the  contract  comes  into  existence  when  the  notice  of  ac- 
ceptance is  dispatched,  there  is  no  danger  of  the  offerer  sustaining 
any  loss.  This  is  the  reason  why  the  Japanese  Civil  Code  agrees 
with  the  laws  in  the  French  as  well  as  the  Anglo-Saxon  system  of 
law  in  adopting  the  "  dispatch  of  notification  "  principle  in  so  far  as 
contracts  are  concerned,  whatever  principle  may  be  followed  with 
reference  to  expressions  of  intention  in  general  (Art.  526, 1).  But 
this  applies  where  an  express  acceptance  is  required.  Where  on  ac- 
count of  an  expression  of  intention  of  the  offerer  to  that  effect,  or  a 
prevailing  business  custom,  it  is  not  necessary  to  give  any  formal 
notice  of  acceptance,  a  contract  comes  into  existence  when  a  fact  has 
occurred  which  can  be  considered  as  an  expression  of  intention  to 
accept  the  offer  (Art.  526,  2) — in  otber  words,  the  "expression 
(by  fact)  "  principle  is  followed  in  this  particular  instance. 

When   a  contract  has   come  into   existence, 
Cancellations    both    offerer   and   acceptor  are    bound    thereby; 

and  neither  offer  nor  acceptance  can  be  cancelled, 
thougb  the  contract  itself  can  be  cancelled  under  certain  circum- 
stances. It  is  true  that  there  are  legislative  precedents  according  to 
which  though  the  contract  comes  into  existence  immediately  upon 
the  dispatch  of  the  notice  of  acceptance,  yet  the  acceptor  is  neverthe- 
less authorized  to  cancel  the  acceptance  so  long  as  it  does  not  reach 
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tbe  other  party  (the  offerer) ;  but  these  precedents  are  open  to  a 
charge  of  unfairness  because  they  give  this  facility  to  the  acceptor 
while  they  withdraw  it  from  the  offerer.  When  a  contract  has  been 
formed  upon  the  dispatch  of  the  notice  of  acceptance,  the  rights  and 
duties  going  to  make  up  the  effect  of  such  contract  are  fixed  once 
and  for  all  irrespective  of  whether  the  offerer  knows  or  does  not 
know  of  the  fact  of  his  offer  having  been  accepted  ;  and  it  is  there- 
fore just  that  neither  party  should  be  allowed  to  destroy  the  relations 
Withdrawal  established.  And  the  withdrawal  of  an  offer  being 
of  offer  prior  to  governed  by  the  "receipt  of  notification"  prin- 
dispatch  of      ciple,  the  notice  of  withdrawal  (even  where  such 

notice  of  ""withdrawal  is  otherwise  permissible)  is  void  if  it 
reaches  the  other  party  subsequent  to  the  dispatch 

Ar.t  527  0£  t^g  no);jce  0f  acceptance ;  and  it  can  have 
nothing  to  do  with  the  effect  of  the  contract  which  has  been  duly 
formed  upon  the  dispatch  of  the  notice  of  acceptance.  But  in  case 
the  notice  of  withdrawal  (of  an  offer)  has  been  dispatched  in  time  so 
that  under  ordinary  circumstances  it  would  have  reached  the  other 
party  prior  to  the  dispatch  of  the  notice  of  acceptance,  but  it  has  not 
reached  in  time  (to  prevent  the  dispatch  of  the  notice  of  acceptance) 
owing  to  special  circumstances,  the  acceptor,  if  he  is  aware  of  the 
fact,  must  give  immediate  notice  of  the  delayed  arrival  of  the  notice 
of  withdrawal,  and  so  prevent  the  offerer  from  sustaining  unforeseen 
loss :  should  he  neglect  to  give  such  notice,  a  penalty  is  inflicted 
similar  to  that  which  is  provided  against  an  offerer  who  has  failed 
to  give  notice  of  the  delayed  arrival  of  the  notice  of  acceptance — that 
is,  the  withdrawal  of  the  offer  is  deemed  legally  valid  and  the 
contract  considered  as  not  having  come  into  existence  (Art.  527). 

III.    Effect  of  a  Contract.* 

A  contract  which  has  been  duly  formed  takes  such  effect  under 

private  law  as  has  been  proposed  by  the   parties.     Such  effect  may 

be  nothing  more  than  an  obligatory  relation,  or  it  may  be  a  relation 

of  real  right,  etc.     In  fact,  contracts,  vary  so  greatly  in  the  details  of 

*  Keiydku  no  koryoku. 
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* 

their  effect  according  to  their  classes  and  the  expression  of  intention 
of  the  parties,  that  it  is  impracticable  for  us  to  form  sweeping  gener- 
alizations. We  will  therefore  content  ourselves  here  with  discussing 
such  effect  as  is  common  to  the  majority  of  contracts. 

(1)     Principle  of  Simultaneous  Performance.* 

We  have  already  seen   that  the  parties  to  a 

„    r „„     bilateral  contract   bear   obligations   towards  each 

performance  ° 

other.     As  to  whether  the  respective  obligations  of 
Art  533 

"    '  the  parties  are,  subsequent  to  the  formation  of  the 

contract,  mutually  independent  by  the  effect  of  the  contract,  or 
whether  they  continue  to  be  interdependent  on  each  other,  a  ma- 
jority of  the  theories  and  legislative  precedents  obtaining  at  present 
incline  to  the  latter  view.  Considering  the  nature  of  a  bilateral 
contract,  and  also  of  the|aotual  intention  of  the  parties  in  most  cases, 
it  may  be  reasonably  held  that  each  party  performs  his  obligation  to 
the  cither  because  the  other  party  performs  -to  him.  It  is  there- 
fore unjust  that  either  party  should  be  required  to  perform  his 
obligation,  as  if  it  was  an  isolated  an*d  independent  obligation,  ir- 
respective of  whether  performance  is  or  is  not  made  by  the  other 
party.  For  this  consideration  the  law  provides  that  each  party  to  a 
•bilateral  contract  may,  if  the  obligation  assumed  by  the  other  party 
is  due,  refuse  to  perform  his  obligation  until  the  other  party  tenders 
performance  of  his  own  obligation  (Art.  533).  This  is  known  as  the 
"  fundamental  principle  of; simultaneous  performance  "  (fiaji  bensai 
no  qensoku).  It  should,  howeveT,  be  noted  that  this  is  simply  a 
defence  which  one  party  may  plead  against  the  other  party,  and  that 
it  is  not  the  intention  of  the  law  to  imply  that  the  other  party  has  no 
power  to  demand  performance  until  and  unless  he  tenders  perform- 
ance of  his  own  obligation.  Unless  this  defence  be- availed  of,  the 
Court  must  necessarily  adjudicate  Upon  the  'demand  of  the  other  party 
as  being  well  founded.  Again,  either  party  may,  if  the  performance 
tendered  by  the  other  party  is  imperfect,  refuse  to  accept  suoh 
performance  and  make  the  defence  'of  simultaneous  performance ; 

*  Ddji  riko  no  gensoku. 
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but  if  he  has  accepted  such  performance  he  can  no  longer  refuse  to 
perform  his  own  obligation  on  the  ground  that  the  performance 
made  by  the  other  party  was  imperfect,  because  by  accepting  the 
imperfect  performance  he  has,  in  the  eye  of  the  law,  waived  the 
defence  in  question,  although  even  in  such  a  case  the  party  is  still 
not  left  without  remedies.  "  In  case  the  plaintiff  (who  is  a 
purchaser)  asserts  that  .  he  has  already  performed  his  own 
obligation  and  demands  performance  from  the  other  party, 
if  the  other  patty  disputes  such  allegation  and  the  Court  also  finds 
that  the  plaintiff  has  not  yet  performed  his  obligation,  the  plaintiff's 
demand  is  to  be  dismissed  as  unfounded,  unless  he  either  tenders 
performance  of  his  own  obligation  or  alters  his  demand  to  the  effect 
that  the  defendant  perform  his  obligation  simultaneously  with  per- 
formance of  the  counter-obligation  by  the  plaintiff  "  (Supreme  Court 
21st  Nov.,  1908).  "  When  a  purchaser  demands,  by  way  of  an 
action  against  the  seller,  delivery  of  the  subject-matter  of  the  sale  in 
exchange  for  the  purchase  money,  the  seller  may  receive  the  purchase 
money  simultaneously  with  the  delivery  of  the  thing,  or  refuse  to 
deliver  the  thing  if  the  purchaser  does  not  pay  the  purchase  money ; 
therefore  the  demand  of  the  purchaser  is  agreeable  to  the  provisions 
of -Ait.  533  of  the  Civil  Code"  (Supreme  Court,  17th  June,  1908). 
"  Either  party  to  a  bilateral  contract  may,  on  the  ground  that  the 
other  party  has  not  tendered  performance  -of  his  obligation  which 
has  fallen  due  earlier,  refuse  to  perform  his  own  obligation  which 
has  fallen  due  later  "  (Ditto,  23rd  April,  1908).  "  If  one  of  the 
parties  to  a  bilateral  contract  has  not  exercised  his  plea  of  simul- 
taneous performance  against  the  other  party's  demand  for  perfor- 
mance, it  is  "too  late  for  him  to  try  to  do  so  in  respect  to  an  action 
Which  the  other  party  has  subsequently  brought  against  him  for 
damages  for  non-performance  "  (Ditto,  23rd  April,  1909).  "  If  one 
of  sthe  parties  to  a  bilateral  contract  demands  performance  from  the 
other  party  notwithstanding  that  he  himself  has  not  performed 
bis  own  lObligafcion,  the  other  party  may,  without  rescinding  ^the 
contract,  -tdfiase  %o  perform  his  obligation  •until  the  ot'her  party 
tenders  performance  of  his  own   obligation "   (Ditto.,  19th  May. 
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19Q5).  "  In  case  one  of  the  parties  to  a  bilateral  contract  neglects 
to  perform  part  of  his  obligation,  the  other  party  may  refuse  to 
perform  the  corresponding  part  of  his  own  obligation,  but  not  the 
whole  of  the  obligation  unless  there  be  some  special  reason  "  (Ditto, 
9th  Feb.,  1899). 

(2)     Effect  of  Impossibility  of  Performance.* 

We  have  already  seen  that  when  it  becomes 

inmossibilitv     ™P0SSible  to  perform  an  obligation,  such  obligation 

of  performance  is  terminated  irrespective  of  the  cause  to  which 

in  case  of  a      such  impossiblity  is  due,  though  according  to  ihe 

bilateral        nature  of  said  cause  the  other  party  (creditor)  may 

sometimes  acquire  a  claim  for  damages.    In  the1 

case  of  a  unilateral  contract,  under  which  only  one  of  the  parties  bears 

an  obligation,  the  above  is  sufficient  to  solve  all  difficulty.    Not  so  in 

the  case  of  a  bilateral  contract,  for  in  this  case  both  parties  bear 

obligations  to  each  other.     In  case  one  of  the  obligations  has  been 

terminated  because    its    performance  has   become  impossible,  the 

question  arises  as  to  how  it  affects  the  other  obligation  of  which 

performance  remains  practicable.     In  other  words,  is  the  other  party 

nevertheless  bound  to  perform  his  own  obligation,  or  is  he  also 

released  from  his  own  obligation  ? 

The  question  must  be  answered  differently 
according  to  whether  the  two  obligations  involved  in 
a  bilateral  contract  are  to  be  considered  as  mutually  independent  or 
interdependent.  If  they  are  to  be  considered  as  mutually  independ- 
ent, then  the  termination  of  either  obligation  by  reason  of  impossi- 
bility of  performance  will  not  affect  the  other  obligation  which  has 
nothing  to  do  with  the  first-mentioned  obligation.  The  other 
obligation  will  continue  in  force  as  if  nothing  had  happened.  But  if 
the  two  obligations  are  interdependent  on  each  other,  the  existence 
of  one  of  the  obligations  is  premised  on  that  of  the  other,  the  result 
being  that  when  one  of  them  is  terminated  the  other  is  likewise 
terminated.  The  majority  of  legislative  precedents  at  present  follow 
*  Riko  fund  no  kokwa. 
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the  latter  view.     In  such  a  case,  accordingly,  the  debtor  on  the 

obligation  of  which  performance  has  become  impossible  can,  as  a 

rule,  no  longer  demand  counter-prestation  from  the  other  party  (the 

creditor)  (Art.  536,   1) ;  but  if  the  performance  of  the  obligation 

has  become  impossible  through  the  creditor's  fault,  the  debtor  ought, 

theoretically  speaking,  to  have  a  right  to  demand  damages  from  the 

creditor,  though  he  has  no  right  to  demand  counter-prestation  from 

same  ;  but,  for  the  sake  of  convenience,  the  debtor  is  then  legally 

invested  with  a  right  to  demand  counter-prestation,  but  if  he  has 

received  any  benefit  because  of  being  freed  from  his  obligation, 

such  benefit  must  be  returned  to  the  creditor  (Art.  536,  2). 

The   case  is  somewhat    different    when   the 

__      „      obligation  which  has  become  non-performable  has 
concerns  ere-  a  r 

ation  or  f°r  i*s  object  the  creation  or  transfer  of  a  real  right 
transfer  of  a  in  a  specific  thing.  In  such  a  case  the  thing  is 
real  right  in  a  definitively  fixed,  and  in  most  cases  the  right  in  the 
p  thing  passes  to  the  creditor  simultaneously  with  the 

making  of  the  contract,  and  therefore  it  would  bear  too  hardly  upon 
the  debtor  to  saddle  him  with  all  the  loss  arising  from  the  thing 
being  lost  or  damaged.  Would  it  not  be  more  reasonable  to  charge 
it  to  the  creditor,  and  enable  the  debtor  to  receive  the  consideration 
for  the  assignment  of  the  real  right  in  the  specific  thing  in  question  ? 
This  introduces  the  knotty  question  of  risk  (kiken)  relative  to  which 
opinions  have  varied  greatly  since  olden  times  ;  nor  is  legislation  in  this 
respect  universally  the  same  even  at  present.  The  English,  French 
and  German  systems  of  law  act  on  different  principles,  and  the  mat- 
ter forms  a  fertile  topic  of  discussion  among  jurists.  We  will  briefly 
explain  these  principles  by  seeing  how  they  will  operate  in  the  case 
of  sale,  supposing  that  the  subject  matter  has  been  lost  by  vis  major. 

1.  According  to  legislative  precedents  belonging  to  the  German 
!  system  of  law,  the  risk  falls  on  the  debtor,  that  is,  the  seller — a  view 
based  on  the  consistent  application  of  the  above-mentioned  theory  of 
the  double  obligation  being  mutually  interdependent.  Besides,  by 
simply  entering  into  the  contract  the  seller  cannot  be  considered  as 
having  completed  all  that  he  has  to  do.    Therefore,  the  result  of  any 
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disaster  occurring  prior  'to  the  completion  of  all  that  he  has  to 
perform  must  be  sustained  by  himself.  So  if  the  thing  has  been 
lost  by  vis  major,  the  debtor^-the  seller— is  not  entitled  to  demand 
the  purchase  money  from  the  purchaser. 

2.  According  to  legislative  precedents  belonging  to  the  English 
system  of  law,  the  risk  is  to  be  assumed  by  the  owner  of  the  thing. 
The  question  under  consideration  is  to  be  decided  according  to  in 
whom  the  ownership  in  the  thing  vests.  If  it  'has  passed  to  the 
buyer,  the  buyer  must  pay  the  purchase  money  ;  but  if  the  thing  is 
still  the  property  of  the  seller,  the  -seller  has  no  right  to  receive  the 
purchase  money.  The  owner  reaping  the  economic  fruit  of  the  thing 
owned,  he  must  also  incur  losses  happening  thereto.  This  is  a  view 
which  is  most  agreeable  to  current  popular  conceptions. 

3.  But  upon  thinking  the  matter  over  carefully,  it  will  be  seen 
that  in  this  case  the  thing  is  definitively  fixed,  and  can  no  longer  be 
replaced  by  any  other ;  and  so  the  party  who  is  most  deeply 
interested  in  the  thing  is  the  buyer,  no  matter  in  whom  the  owner- 
ship may  vest.  In  case  the  thing  rises  in  value  or  increases  in  . 
quantity,  the  buyer  is  the  party  thereby  benefited.  If  the  profit  is 'to 
be  reaped  by  the  buyer,  it  is  but  just  that  the  loss  too  should  be  incurred 
by  him.  The  loss  of  the  thing  is  the  greatest  loss  that  can  OGG&r,  and 
it  is,  therefore,  to  be  assumed  by  the  purchaser— that  is,  the  creditor. 
This  view,  which  originated  with  the  Eomans,  is  adopted  by  legisla- 
tive precedents  belonging  to  the  French  system  of  law  and  many 
OtheTs.     The  Japanese  Civil  Code  also  acts  on  the  same  principle. 

What  has  been  said  above  applies  with -equal  force  to  a  contract 
the  object  of  which  is  the  creation  or  transfer  of  a  real  right  other 
than  ownership,  and  that  by  a  title  other  than  sale,  and  also  wher-e 
the  subject-matter  has  been  only  damaged  instead  of  being  entirely 
est.  In  the  above  illustration  we  have  supposed  that  the  thing  has 
been  lost  by  vis  major.  The  same,  however,  holds  good  even  where 
the  thing  has  been  lost  Or  damaged  by  the  act  of  a  person  other  than 
the  debtor.  But  when  the  thing  has  been  lost  or  damaged  through 
the  debtor's  fault,  the  debtor  at  fault  &  not  invested  with  a  light  tto 
•'d&mand  counter- prestation  from  the  other  party. 
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To  sum  up  :     "  When  a  bilateral  contract  has 
Art  534 

for  its  object  the  creation  or  transfer  of  a  real  right 

in  a  specific  thing,  if  such  thing  has  been  lost  or  damaged  by  a 
cause  not  imputable  to  the  debtor,  such  loss  or  damage  falls  on  the 
creditor "  (Art.  534,  1).  The  same  legal  principle  (governing 
contracts  re  specific  things)  applies  also  to  contracts  relating  to  non- 
specific things  as  from  the  time  when  the  things  have  become  specific 
in  accordance  with  Art.  401,  2 — that  is,  (1)  when  the  debtor 
has  completed  all  acts  necessary  for  the  prestation  of  the  thing,  or 
(2)  when  the  thing  to  be  prestated  has  been  determined  with  the 
consent  of  the  creditor  (Art.  534,  2).  "  The  loss  of  the  thing  is 
imputable  to  the  debtor  if  the  loss  actually  stands  in  a  relation  of 
cause  and  effect  with  an  act  or  fault  on  the  part  of  the  debtor,  and 
but  for  such  act  or  fault  the  thing  would  not  have  been  lost" 
{Supreme  Court). 

In  case  a  bilateral  contract  is  subject  to  a  con- 
Where  contract  dition  precedent,  even  though  the  subject-matter  is 
I...  specific,  the  thing  cannot  be  regarded  as  quite  under 

precedent  *ne  control  of  the  creditor  so  long  as  the  condition 
is  pending ;  and  so  it  is  necessary  that  the  foregoing 
provisions  should  be  modified  to  some  extent. 
Here  the  Japanese  law  discriminates  between  the  case  where  the 
thing  has  been  totally  lost  and  the  case  where  it  has  been  simply 
damaged.  In  case  the  thing  has  been  lost  during  the  pendency  of 
the  condition,  the  foregoing  provisions  relating  to  specific  things  do 
not  apply,  but  according  to  the  general  rule  the  debtor  has  no  right 
to  demand  counter-prestation,  that  is,  the  doss  falls  on  toe  debtor 
{Art.  535,  1),  because  a  contract  subject  *to  a  condition  precedent 
takes  effect  on  the  fulfilment  of  such  condition  ;  and  if  the  thing  has 
been  previo'usl'y  lost  the  contract  would  be  Jacking  the  subject- 
matter  when  the  condition  is  fulfilled,  that  is,  when  it  should  take 
effect.  ■*■'  In  case  'a  Specific  thing  has  be&n  made  the  subject  matter 
of  a  bilateral  contract  subject  to  a  condition  'precedent,  if  the  thing  is 
lost,  during  the  pendency  Of  the  condition,  even  for  a  cause  not 
imputable  to  the  debtor,  the  loss  falls  on  the  debtor  "  (Resolution 


364  OBLIGATIONS  {SAIKEN) 

of  the  Hosokwai).  In  case  the  thing  has  been  damaged,  the  matter 
is  differently  dealt  with  according  to  whether  such  damage  is  or 
is  not  imputable  to  the  debtor. 

(1)  If  the  damage  is  due  to  a  cause  not  imputable  to  the  debtor, 
the  damage  falls  on  the  creditor  in  the  same  manner  as  in  the  case 
of  an  unconditional  contract ;  the  debtor  has  a  right  to  demand 
counter-prestation  from  the  creditor  (Art.  535, 2),  with  this  obviously 
unfair  result  that  if  the  thing  has  been  totally  lost  the  creditor  need 
not  pay  a  single  penny,  but  if  the  thing  has  been  damaged  he  must 
pay  the  full  price  even  though  the  remaining  part  may  be  so  worth- 
less that  the  thing  may  be  regarded  as  practically  lost.  (2)  But  if 
the  damage  is  due  to  a  cause  imputable  to  the  debtor,  protection  is 
afforded  to  the  creditor  by  giving  him  an  option  to  choose  on  the 
fulfilment  of  the  condition,  either  demanding  performance  from  the 
debtor  or  rescinding  the  contract,  and  so  freeing  himself  from  his 
own  obligation,  and  in  either  case  he  may  further  demand  damages 
from  the  debtor  (Art.  535,  3). 

(3)     Contracts  for  the  Benefit  of  Third  Persons.* 

It  is  a  rule  that  the  effect  of  a  contract  is  con- 
Effect  of        fined  to  the  parties  and   does  not  extend  to  third 
contjTStCtis  for 
thp  benefit  of    Persons>     According  to  this  rule,  even  though  one 

third  persons    °f  the  parties  agrees  to  make  a  certain  prestation  to 
A  t  537        a  third  Person,  it  will  not  merely  be  ineffective  as 
against  such  third  person,  but  according  to  legisla- 
tive precedents  belonging  to  the  French  system  of  law,  it  will  not 
take  effect  even  as  between  the  parties  themselves,  because,  accord- 
ing to  the  principles  of  the  Boman  law,  such  contract  brings  about 
no  advantage  to  the  parties.     But  in  modem  theory  the  subject  of 
an   obligation  need  not  necessarily  be  an  advantage  estimatable  in 
money  ;  and  in  like  manner  a  contract  for  the  benefit  of  a  third 
person  cannot  be  considered   to  bring  about  no  advantage  to  the 
parties.     Therefore  such  a  contract  cannot  be  regarded  as  ineffective 
as  between  the  parties  even  on  the  ground  that  it  brings  about  no 
*  Dai-san-slia  no  tame  nt  suru  keiyaku. 
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advantage  to  the  parties.  On  the  part  of  a  third  person  too,  he  may 
derive  advantage  from,  but  does  not  sustain  any  damage  on  account 
of,  such  contract,  so  that,  unless  it  is  contrary  to  his  will,  there  is  no 
reason  why  it  should  not  be  allowed  to  take  effect  direct  for  the 
benefit  of  such  third  person,  especially  now  that  demand  for  such 
contracts  (insurance,  for  instance)  is  daily  increasing.  The  Japanese 
Civil  Code,  therefore,  with  the  laws  of  those  countries  which  belong 
to  the  German  system  of  law,  recognizes  the  effect  of  such  a  contract, 
and  the  third  person  concerned  is  enabled  to  acquire  a  right  to 
demand  .  prestation  direct  from  the  debtor  (Art.  537,  1) ;  but 
seeing  that  it  is  unnecessary  that  such  right  should  vest  in  him 
regardless  of  his  own  inclination,  the  law  further  provides  that  such 
right  (claim)  comes  into  existence  when  the  third  person  has  express- 
ed an  intention  to  take  and  enjoy  the  benefit  of  the  contract  (Art. 
537,  2).  "It  is  a  rule  that  a  contract  is  binding  only  upon 
the  parties  and  not  upon  third  persons  :  therefore  no  third  person 
can  demand  performance  direct  from  the  debtor  except  in  virtue  of 
such  special  provisions  as  those  of  Art.  537  of  the  Civil  Code " 
(Supreme  Court,  17th  Feb.,  1909).  "  The  Article  is  not  applicable 
where  one  of  the  parties  to  a  contract  agrees  to  let  the  other  party 
assume  an  obligation  which  the  first-mentioned  party  already  bears 
vis-a-vis  a  third  person  "  (Ditto).  "  The  Article  in  question  is  in- 
tended to  cover  cases  where  one  of  the  parties  contractually  agrees  to 
make  a  certain  prestation  to  a  third  person,  and  where  such  third 
person  accordingly  acquires  a  right  to  demand  the  prestation,  which 
is  the  subject-matter  of  the  contract,  direct  from  the  debtor ;  there- 
fore the  obligatory  relation  in  which  the  third  person  is  entitled  to 
demand  prestation  must  be  one  which  has  never  existed  between 
'  either  of  the  parties  to  the  contract  and  the  third  person  "  (Ditto, 
20th  April,  1904).  "  A  contract  entered  into  for  the  benefit  of  a 
company  to  be  formed  in  future  is  neither  more  nor  less  than  a  con- 
tract made  for  the  benefit  of  a  third  person  :  the  third  person  who  is 
intended  to  enjoy  the  benefit  of  a  contract  need  not  necessarily  be 
actually  in  existence  at  the  time  of  making  the  contract "  (Ditto, 
10th  March,   1903).     "Like  a  contract  for  one's  own  benefit,  a 
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contract  for  the  benefit  of  a.  third  pernor  may  also  be  entered  into 
with  a  term  or  condition  annexed,  to  the  obligation  involved  "  (Ditio). 
• "  Art.  537  of  the  Civil  Code  provides  not  merely  for  cases  -where  a 
contract  is  simply  for  the  benefit  of  a  third  person,  but  also  for  cases 
■where,  in  order  that  a  third  person  may  enjoy  the  benefit  of  the  con- 
tract, it  is  necessary  for  him  to  make  counter-prestatioa  "  (Ditto). 

Such   a   contract    may   be  freely  altered;  or 

Alteration  of    terminated  by   agreement  of-  the  parties  so  long 
such  contract :         ,,,1-3  j   u  *.  3 

nleas  founded    as  third  person  concerned,  has  not  expressed 

on  the  contract  &&  intention   to  enjoy    the  benefit  thereof ;   but. 

Art  538        a^er  ^e  kas  expressed  such  intention,,  and  thereby 

acquired   a  right  under   the  contract,  the  latter 

cannot  be  modified  at  the  discretion  of  the  parties  (Art.  538).    But 

any  plea  of  defence  which,  is  founded  on  the  contract  itself  (for 

example,   a  plea  of  want   of  intention  or  plea  of 
Art.  539 

simultaneous  performance)  may  be  set  up  by  the 

debtor  against  the  third  person  who  is  to  enjoy  the  benefit  of  such 

contract  (Art.  539). 

IV.     Termination  of  a  Contract.* 

Neither  nartv  Except  there  is  a  cause  for  cancellation,  upon 

may,  as  a  rule,    the  fulfilment  of  a  condition  subsequent,  or  by 
rescind  a       agreement  of  the  parties,  it  is  a  rule  that  neither 
contract  at  will  party  to.  a  contract  which  has  come  into  existence 
can  free  himself  from  the  liability  involved  by  terminating  the  con- 
tract at  his  discretion ;  but  each  party  may,  by  special  agreement,, 
reserve  a  right  to  terminate  or  rescind  the  contract  at  his  pleasure 
and  convenience.     Even  where  no  such  right  is  reserved,  there  are 
cases  where  it  is  fair  and  equitable  that  one  of  the  parties  should  be,  * 
enabled  to  rescind,  the  contract  at  his  discretion,  and  he  is  therefore 
legally  authorized  to  do  so.     In  such  cases  the  contract  can,  be  res* 
cipded  in  the  exercise  of  the  right  of  rescission  (Jcaijpken),  conferred 
by  the  law.     Of  the   legal  causes  for  rescission  of  a  contract,  the 
commonest  is.  non-performance. 
*  Keiyaku,  no  sliometsu. 


DETAILED  3JISQTJSSI0N,  OS1  OBLIGATIONS  367 

In  case  an,  obligation  is  not  performed,,  eom- 

escission  of     pUisory  performance  can,  be  obtained  and  damages 
contract  by 
reason  of  non-    demanded,  as  already  explained  ;  but,  in  order  that 

performance  th&  creditor  may  enjoy  the  fullest  measure  of  pro-. 
Art  541  tection,,  he  js  also  enabled  to  rescind  the.  contract. 
There  are  legislative  precedents  according,  to  whichj 
in  case  of  non-performance,  the  contract  is  terminated  by  operation 
of  law,  but  this  arrangement  might  often  prove  inconvenient  to  the 
creditor,  because  he  may  sometimes  prefer  dilatory  performance  to 
barefaced  non-performance.  Nor  is.  it,  agreeable  to  the  actual  con- 
dition of  the  commercial  world  to,  provide-  that  in  case  of  non-per- 
formance the  contract  may  be  rescinded  at,  once,  inasmuch  as  more 

J 

or  less,  delay  in  performance  is  often  unavoidable  in  actual  practice, 
and  were  a  contract  to.  be  declared  rescinded  forthwith  by  reason  of 
every  slight  delay  in  performance,  it  would  only  serve  to  obstruct  the 
smooth  course  of  business.  The.  most  proper  method  to  pursue  is, 
therefore,,  to  enable  the  creditor  to  rescind  the  contract  after  he  has 
notified  the  defaulter  to  perform  within  a,  reasonable  period  of  time 
stated,  by  him  (the  creditor.)  and  the  debtor  has  nevertheless  neg- 
lected to  perform  within  such  period.  Hence'  the  provision :  "  If 
one  party  does  not  perform  his  obligation  the  other  party  may  fix 
a  reasowAe  period  of  time  and  demand  performance  to  be  made, 
within  such  period,  and  rescind  the  contrast  if  performance  is  not 
made  within  said  period  "  (Art.  5,41).  "  It  is  not  intended  that  a 
contract  can  be  rescinded  under  Art.  5,41  of  the  Civil  Code  only 
after  the  other  party  has  not  performed  his  obligation  within  the 
period  stated  in  the  notice  of  demand,  butf  an  intention  to  rescind  the 
contract  on  the  other  party  failing  to  perform  within  the  stated  period 
may  be  expressed  simultaneously  with  the  said  demand  for  per- 
formance "  {Supreme  Court,  9th  December-,  1910).  "  So  long  as 
the  contract,  is  not  duly  rescinded,  the  creditor  is  not  prevented  from 
demanding  performance  even  while-  a  dispute  is  in  litispendence  as 
regards  whether  the  contract  has.  or  has-  not,  been  rescinded  "  {Ditto-, 
23rd  April,,  1.908)..  *"  If,  in  the  case  of  a  bilateral  contract*  one  party 
has  tendered  performance  of  his  obligation  and  demanded  perform- 
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ancefrom  the  other  party  without  the  latter  performing  his  obligation 
the  other  party  is  a  '  person  who  has  failed  to  perform  his  obligation ' 
within  the  sense  of  Art.  541  of  the  Civil  Code  "  (Ditto,  1st  April, 
1908).  "  In  case  one  of  the  parties  is  contractually  entitled  to  a 
right  of  rescission,  if  the  other  party  does  not  perform  his  obligation 
the  first-mentioned  party  need  not  first  give  notice  demanding  per- 
formance, but  may  immediately  exercise  his  right  of  rescission  by  an 
expression  of  intention  directed  to  the  other  party  "  (Ditto,  18th 
June,  1904). 

The  Article  just  discussed  applies  to  ordinary 
cases.     But  if  according  to  the  nature  of  the  con- 
tract or  an  expression  of  intention  of  the  parties  the  object  for  which 
the  contract  has  been  entered   into   cannot  be  attained  unless  it  be 
performed  at  a  fixed  date  or  within  a  fixed  period  and  yet  the  debtor 
has  not  performed  it  in  time,  it   will  be  useless  for  the  creditor  to 
demand  performance  ;  and  so  he  may  immediately  rescind  the  con- 
tract (Art.  542).     The  same  applies  when  performance  has  become 
totally  or  partially  impossible  for  a  cause  imputable 
to  the  debtor   (Art.   543).     "This  Article  applies 
where  performance  has  become   actually  impossible  for  a  cause 
imputable  to  the  debtor,   and   not  where  performance  has  become 
merely  difficult,  or  where  the  debtor  has   declared  thatpb  will  not 
perform  his  obligation  "  (Supreme  Court,  15th  Nov.  1904). 

.    .  Eight  of  rescission  is  exercised  by  a  unilateral 

how  effected  exPression  of  intention  directed  to  the  defaulter 
(Art.  540,  1).  "  No  formality  is  legally  required 
in  regard  to  an  expression  of  intention  to  rescind 
a  contract ;  therefore  a  party  to  an  action  may  make  it  as  a  means 
of  attack  or  defence  in  a  petition  or  reply  or  in  the  course  of  oral  pro- 
ceedings "  (Supreme  Court,  21st  Dec,  1905).  "  A  party  in  default 
has  no  right  to  rescind  the  contract  as  against  the  other  party 
who  has  not  broken  his  promise  "  (Ditto,  5th  March,  1904).  "  An 
intention  to  rescind  a  contract  may  be  expressed  either  expressly  or 
impliedly  ;  so  when  the  petition  of  a  party  entitled  to  rescind,  con- 
taining a  demand  which  is  incompatible  with  the  continuance  of  the 
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contract,  has  been  served  upon  the  other  party,  it  takes  the  effect  of 
rescinding  the  contract "  (Ditto,  8th  June,  1901). 

mmM  But  if  one  or  both  of  the  parties  consists 

Art     544 

(consist)  of  two  or  more  persons,  rescission  can  only 
be  effected  by  or  against  all  the  members  (Art.  544,  1).  If  in  such 
a  case  the  right  of  rescission  is  terminated  with  regard  to  one  of 
the  members  it  is  terminated  with  regard  to  the  others  also  (Art. 
544,  2).  Partial  rescission  is  not  theoretically  impossible,  but  the 
right  of  rescission  has  been  legally  made  indivisible  in  order  to  obviate 
complication  of  legal  relations.  "  In  the  absence  of  special  provisions 
©f  law,  or  a  special  expression  of  intention,  rescission  of  a  contract 
covers  the  whole  thereof  by  operation  of  law  ;  so  whether  the  obli- 
gation under  the  contract  is  performable  at  a  time  or  in  several 
instalments,  the  creditor  may  rescind  the  whole  contract  by  reason 
of  partial  non-performance  "  (Supreme  Court,  17th  Nov.,  1906). 

The  effect  of  the  exercise  of  the  right  of  rescis- 
ff   t  of  '      s*on  k  'be  revival  of  •  the   original   state   (qenjo 
kwaifuhu).     Therefore,  an  expression  of  intention 
to  rescind  a  contract   cannot  be  withdrawn  (Art. 
Art.  540,  2      g^  2),  for  otherwise  one  of  the  parties  would 
be  in  a  position  to  call  into  existence  at  will  the  same  legal  relation  as 
that  involved  in  the  contract  rescinded.     By  the  expression  "  revival 
of  the  original  state,"  we  mean  that  each  party  is  bound  to  restore 
the  other  party  to  his  original  position — that  is,  each  party  must 
return  goods  which   he  has    received   by  virtue   of  the    contract 
(and  in  the  case  of  money  it  is  to  be  returned  with  legal  interest 
from  the  time  of  receipt    [Art.    545,    2] ).      As   to  goods  which 
one   party  has  received  from  the  other  and  already  transferred 
to  a  third  person,  he  should  endeavour  to  recover  them  as  far  as 
possible  with  a  view  to  restore  them  to  the  original  person  en- 
titled ;  but  if  it  is  not  in  his  power  to  do  so  he  must  then  repay 
the  value  of  the  goods.     This  is  what  is  meant  by  the  provision : 
"When  one  of  the  parties  has  exercised  his  right  of  rescission, 
each   party  is  bound  to  restore   the   other  party  to  his  original 
state,  but  the  rights  of  third  persons  must  not  be  injured  "  (A.rt. 
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545,  1).  The  exercise  of  the  right  of  rescission  does  not  affect 
the  aforementioned  claim  for  damages  (Art.  545,  3).  "'Third 
persons '  within  the  sense  of  the  proviso  annexed  to  Art,  545, 
par.  1  denotes  third  persons  who,  by  separate  titles,  have  acquired 
some  rights  in  goods  prestation  of  which  has  been  obtained  by 
one  of  the  parties  to  a  bilateral  contract  from  the  other ;  and  does 
not  include  a  person  who  has  obtained  an  assignment  of  the 
obligation  arising  on  the  basis  of  the  contract  rescinded  "  (Supreme 
Court,  14th  May,  1909).  "  When  a  contract  is  rescinded  it  suf- 
fices for  each  party  to  restore  the  other  to  the  state  in  which  he 
was  previous  to  the  making  of  the  contract ;  therefore  it  will  he 
sufficient  for  the  buyer  of  a  specific  thing  to  return  the  thing  it- 
self, and  for  the  buyer  of  a  non-specific  or  fungible  thing  to  return 
a  thing  of  the  same  kind  and  quality  "  (Ditto,  17th  Feb.,  1904). 
"  A  seller  may  rescind  the  sale  against  the  buyer  if  the  latter  does 
not  perform  the  conditions  of  the  sale ;  but  if  he  acted  as  surety 
as  regards  the  sub-sale  of  the  goods  by  the  buyer,  he  cannot 
assert  the  rescission  of  the  sale  against  the  sub-buyer  as  being 
the  successor  of  the  buyer  (sub-seller)  if  the  sub-buyer  has  not  been 
aware  of  the  conditions  of  the  original  sale  "  (Ditto,  30th  May,  1902). 
In  regard  to  prestations  to  be  exchanged  by 
the  parties  on  the  rescission  of  a  contract,  too, 
the  principle  of  simultaneous  performance  applies  mutatis  mutandis. 
"  In  case  the  seller  of  immovables  tenders  the  purchase  money 
and  expresses  an  intention  to  rescind  the  sale,  if  the  buyer  >does 
not  take  steps  for  completely  restoring  the  ownership  to  the  seller 
(such  as  registration  of  the  immovables  in  the  name  of  the  seller) 
the  seller  is  not  bound  to  deliver  the  purchase  money  to  the  buyer  " 
(Supreme  Court,  23rd  April,  1902). 

Termination  ^e  exis*ence  °f  *^e  right  of  rescission  (kaijo' 

of  right  of      ken)  like  that  of  the  right  of  cancellation  (tori-kesH- 

rescission       hen)  being  calculated  to  leave  the  legal  relation  in 

Art.  547        an  unsettled  condition,  it  is  desirable  for  the  other 

party  to  terminate  it  as  soon  as  possible.      If,  therefore,  there  is 

no    fixed  period    of  time  for  the   exercise  of  the  right  of  reads-- 
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sion,  the  other  party  may  fix  a  reasonable  period  (soto  no  Tcikan) 
and  notify  the  party  entitled  to  rescind  to  give  a  definite  answer 
as  to  whether  or  not  he  intends  to  rescind  the  contract ;  and  if 
no  notice  of  rescission  is  received  within  such  period  of  time  the 
fight  of  rescission  is  terminated  by  operation  of  law  (Art.  647). 

The  party  entitled  to  rescind  may  of  course 
waive  his  right  of  rescission ;  but  if  he  has,  either 
deliberately  or  by  fault,  essentially  injured  the  subject  matter  of 
the  contract  or  rendered  the  restitution  thereof  impossible,  or  has 
changed  it  into  a  thing  of  a  different  kind  by  working  it  up  or 
remodelling  it,  the  right  is  considered  as  having  been  tacitly  waived 
or  forfeited  and  comes  to  a  termination  (Art.  548) ;  but  if  without 
the  act  or  fault  of  the  person  having  a  right  of  rescission,  the  thing 
forming  the  subject  of  the  contract  is  lost  or  damaged,  the  right 
of  rescission  is  not  extinguished. 

V.     Contract  by  Advertisement.* 

"  Advertisement "     (koJcoku)    is    a   unilateral 

Nature  of       expression  of  intention  directed  to  indefinite  per- 
advertisement  T         ,        -  .,   .  , 

sons.    In  not  a  lew  cases  it  is  used  as  a  means 

of  inducing  somebody  from  among  a  number  of  indefinite  persons 
to  make  an  offer  of  a  contract.  But  an  offer  of  a  contract  need 
not  necessarily  be  made  to  a  specific  person ;  it  suffices  if  it  is 
so  minutely  worded  that  it  is  calculated  to  call  the  proposed  con- 
tract into  existence  immediately  upon  receipt  of  a  reply  from  another 
person.  An  advertisement  of  such  substance  may  be  regarded 
as  an  offer  of  a  contract.  It  may  be  asked  whether  such  an 
offer  is  one  inter  absentes  or  inter  presentes.  This  is  a  question 
which  is  to  be  answered  in  view  of  the  circumstances  of  each 
particular  case ;  but  in  most  cases  it  is  to  be  regarded  as  an  offer 
inter  absentes,  and  the  legal  relations  involved  can  be  easily  deter- 
mined accordingly,  regard  being  paid  to  the  intention  of  the  parties 
and  the  prevailing  conceptions  of  the  business  world.     The  only 

*  Kokoku-keiyaku. 
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kind  of  advertisements  which  require  to  be  specially  commented  upon 

in  this  connection 'are  "  prize  advertisements  "  {kensho  JcoJcoku). 

A  "  prize    advertisement "    is  an  offer  of  a 

Prize  adver-      contract  by   which  a  fixed  reward  is  offered  to 
tisementand        .  ,  ,.,-,, 

claim  for        whoever  performs  a  certain  act ;  and  when  some 

reward         person  has  done  the  act  required  in  response  to 

,   „„.         the  advertisement,  the  act  is  considered  as  a  tacit 
Art  529  ' 

acceptance,  and  the  contract  (a      contract  formed 

upon  acting  ")*  is,  then  and  then  only,  formed  and  the  other  party 
becomes  entitled  to  the  reward  offered  (Art.  529). 

As  no  person  acquires  any  right  in  connection 
Withdrawal     with  the   advertisement  so    long   as  he  has  not 
ot  prize         completed  the  desired  act,  it  is  quite  unnecessary 
that  the  advertiser  should  be  forbidden  to  with- 
Art.  530        draw  his  offer — nay,   the  rule  is   rather  that  he 
may  withdraw  it ;  nor  is  he  bound  by  any  restric- 
tion in  regard  to  time  as  in  the  case  of  an  ordinary  offer,  the  only 
restriction  imposed  being  that  such  withdrawal  must  be  effected 
by  the   same  method   as  he  has   employed  for  advertising  (Art. 
530,  par.  1  main  part) ;  but  should  it  be  no  longer  practicable  to 
follow  the  same  method,  another  method  may  be  followed ;  but 
such  withdrawal  cannot  be  set  up  against  third  persons  who  are 
not  aware  of  the   fact    of    withdrawal    (Art.    530,    2).      But   if 
it  has  been  expressed  in   the  original  advertisement  that  it  will 
not  be  withdrawn,  the  offer  cannot  of  course  be  withdrawn  (Art. 
530,  par.  1,  ancillary  part) ;  and  if  the  advertiser  has  fixed  a  period 
of  time  for  the  performance  of  the  designated  act,  he  is  legally 
presumed  to  have  waived  his  right  of  withdrawal  and  is  not  per- 
mitted to  withdraw,  as  in  the  case  of  an  ordinary  offer  made  with 
a  fixed  period  of  time  for  acceptance  (Art.  530,  3). 
Where  two  or  Any    Person    who    has    performed    the    act 

more  persons    designated  in    the    advertisement    acquires,   upon 
have  performed  the  completion  of  the  act,  a  right  to  demand  the 
the  desired  act  counter-prestation  specified  in  said  advertisement. 
*  Sensei-keiyaJtu. 
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But  what  is  to  be  done  if  two  or  more  per- 
Art  531 

sons  have  done  the  desired  act  independently  of 

each  other  ?  The  question  is,  in  the  first  instance,  to  be  decided 
in  view  of  the  intention  of  the  advertiser  as  expressed  in  the  ad- 
vertisement (Art.  531,  3).  If  his  intention  is  not  clearly 
expressed,  only  the  person  who  has  performed  the  act  first  is 
entitled  to  the  reward  (Art.  531,  1).  If  two  or  more  persons 
have  done  the  act  simultaneously  the  reward  is  distributed  among 
them  share  and  share  alike  ;  but  if  the  reward  is  of  such  a  nature  that 
it  cannot  be  conveniently  divided,  or  if  it  has  been  indicated  in  the 
advertisement  that  the  reward  shall  be  given  to  only  one  person, 
there  is  no  alternative  but  to  resort  to  drawing  lots  (Art.  531,  2). 

In  some  prize  advertisements  it  is  announced 
Competitive      that  a  reward  will  be  given  to  whoever  has  per- 

pnzeadver-  formed  the  designated  act  best.  In  such  a  case 
tisements        ,,        ,      ,.  ,         , 

the  advertiser  may  have  two  or  more  persons  en- 
Art.  532        titled  to  a  reward  which  may  be  either  of  an  equal 

amount  or  on  such  a  graduated  scale  as  is  fixed 
in  the  advertisement.  Such  advertisement  is  only  valid  when  a 
period  of  time  is  fixed  for  the  completion  of  the  act :  otherwise 
it  would  be  impossible  to  compare  the  respective  merit  of  the  works 
done  (Art.  532,  1).  But  who  is  to  decide  on  the  question 
of  relative  merit  among  the  competitors?  It  is  decided  by  the 
person(s)  designated  in  the  advertisement  (if  any)  or  by  the  ad- 
vertiser himself  if  there  is  no  such  designation  in  the  advertisement, 
or  if  it  is  impossible  to  avail  of  the  services  of  the  umpire  specified 
(Art.  532,  2).  The  competitors  may  raise  no  objection  to  the 
decision  of  the  umpire  (if  any)  or  of  the  advertiser  (if  there  is  no 
designated  umpire)  (Art.  532,  par.  3,  first  part).  If  the  several 
works  done  have  been  decided  to  possess  equal  merit,  the  reward  is 
distributed  among  the  successful  competitors  in  equal  proportions; 
but  if  the  reward  cannot  be  conveniently  divided  owing  to  its 
nature,  or  if  only  one  person  is  entitled  thereto  according  to  the 
terms  of  the  advertisement,  the  person  who  is  to  receive  it  is  deter- 
mined by  drawing  lots  (Art.  532,  par.  3,  latter  part). 
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Sub-section  2. 
Various  Glasses  of  Contracts. 

I.     Sale  (Baibai). 

1.  Meaning  of  Sale. — A  sale  (baibai)  is  a 
Nature  of  sale  contract  by  which  one  of  the  parties  agrees  to 
Art  555  transfer  a  property  right  to  the  other  party,  and 
the  other  agrees  to  pay  him  the  purchase  money 
(daikin)  (Art.  555).  A  sale  is  a  contract  for  the  transfer  of  a 
property  right  in  general :  it  is  not  confined  to  the  transfer  of  a 
material  thing — nay,  even  where  a  sale  is  popularly  said  to  con- 
sist in  the  transfer  of  a  material  thing,  it  really  is  for  the  transfer 
of  the  ownership  thereof.  But  sale  may  also  be  effected  in  regard 
to  superficies,  emphyteusis,  servitudes,  obligations  and  other  kinds 
of  property  rights  contemplated  in  special  laws.  Such  rights  may 
refer  to  specific  things  or  to  non-specific  things.  Nor  need  the 
thing  forming  the  subject  matter  of  a  sale  be  necessarily  in  actual 
existence  at  the  time  of  the  act ;  but  a  thing  which  is  expected 
to  come  into  existence  in  future  may  also  be  made  the  subject 
matter  of  a  sale.     Nor  is  it  absolutely   necessary  that  it  should 

belong  to  oneself,  for  sale  may  effected  even  in 
Art.  560  !?  , 

regard  to  things  belonging  to  other  persons.    Id 

fact,  sale  of  non-specific  things  is,  in  many  cases,  concluded  when 
the  things  are  still  in  other  hands.  One  may  sell  even  specific 
things  belonging  to  another  person,  inasmuch  as  by  sale  the  seller 
merely  assumes  an  obligation  to  transfer  the  right  in  the  thing 
sold  :  it  does  not  necessarily  take  the  effect  of  transferring  the 
right  forthwith ;  and  so  there  is  nothing  to  prevent  a  person  from 
assuming  an  obligation  lawfully  to  acquire  a  thing  belonging  to 
another  and  then  transfer  the  same  to  the  buyer.  The  transfer 
of  the  right  in  the  thing  is  neither  more  nor  less  than  the  per- 
formance of  the  obligation  in  question.  Hence  the  provision: 
"  When  a  right  belonging  to'  another  person  is  made  the  subject 
of  a  sale,  the  seller  is  bound  to  acquire  the  said  right  and  transfer  it 
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to  the  purchaser  "  (Art.  560).  In  some  cases,  indeed,  the  right  is  • 
transferred  immediately  on  the  making  of  the  contract ;  but 
technically  the  two  ideas  must  be  clearly  distinguished  from  each 
other.  It  is  another  question  what  liability  is  incurred  by  the 
seller  if  he  should  be  unable  to  transfer  the  right  as  agreed. 
"In  case  a  right  belonging  to  another  person  is  made  the  sub- 
ject of  a  sale,  even  if  the  sale  has  been  used  as  a  means  of 
committing  an  offence,  the  right  and  duties  of  the  parties  are 
nevertheless  to  be  determined  solely  by  the  effect  of  a  juristic 
act  known  as  sale "  {Supreme  Court,  5th  April,  1907).  "  If 
a  town  or  village  has,  with  the  approval  of  the  town  or  village 
assembly,  made  a  thing  belonging  to  another  person  the  subject  of  a 
sale  and  agreed  to  sell  the  same,  it  cannot  evade  its  liability  to 
perform  such  contract  "  {Supreme  Court,  19th  Sept.,  1900).  "  A 
person  who  has,  either  believing  it  to  be  his  own,  or  knowing  it  to 
belong  to  another,  sold  a  thing  really  belonging  to  another  person  to 
a  third  person,  is  bound  to  buy  the  thing  from  the  third  person  and 
deliver  it  to  the  buyer." 

Instead  of  immediately  entering  into  a  regular 
Promise  of  sslIg 

contract  of  sale,  a  person  may  sometimes  promise  to 

sell  or  buy  a  thing  in  future.  Such  a  promise  may  be  either  bilateral 
or  unilateral.  A  bilateral  promise  of  sale — that  is,  a  promise  made 
up  of  one  party's  promise  to  sell  a  thing  and  the  other  party's  pro- 
mise to  buy  the  same,  may  indeed  be  theoretically  distinguished  from 
a  regular  sale,  but  such  distinction  possesses  no  practical  advantage. 
Even  in  the  case  of  a  unilateral  promise,  one  party 
(the  person  bound)  assumes  an  obligation  to  accept 
■  when  an  offer  shall  be  made  by  the  other  party ;  and,  strictly 
speaking,  the  parties  should  go  through  the  process  of  offering  and 
accepting  at  some  future  date  ;  but  for  the  sake  of  practical  conveni- 
ence the  promise  is  considered  as  implying  the  required  offer  of  the 
party  bound,  so  that  the  sale  will  take  effect  immediately  upon  an 
expression  of  intention  (which  is  to  be  regarded  as  acceptance  of 
such  offer)  being  made  by  the  other  party  (Art.  556,  1).  In 
case  there  is  no  period  of  time  fixed  for  the  other  party  to  make 
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such  an  expression  of  intention,  therefore,  the  person  bound  would, 
in  tb&  absence  of  special .  provision,  remain  bound  by  his  promise 
until  the  other  party  might  choose  to  accept  the  offer  implied  in  the 
promise.  So  he  is  enabled  to  fix  a  reasonable  period  of  time  and 
notify  the  other  party  to  give  a  definite  answer  within  such  period  as 
to  whether  he  intends  to  complete  the  sale ;  the  promise  losing  its 
effect  if  the  other  party  give  no  answer  within  the  specified  period  of 
time  (Art.  556,  2).  "  In  case  of  a  promise  of  sale  with  a  fixed 
period  of  time,  the  other  party  may  only  claim  that  '  he  has  expres- 
sed an  intention  to  complete  the  sale  by  means  of  an  action '  if  the 
petition  has  been  served  on  the  defendant  within  the  said  period  of 
time  "  (Supreme  Court,  9th  June,  1905). 

Sale  being  the  kind   of  onerous  contract  of 
Relations       commonest  occurrence,  minute  provisions  are  made 
between  pro-     for  ^  ^  ^e  ^Vpe  an(j  stan^ard  of  onerous  contracts, 
and  those  for    an^  ^ey  are  made  applicable  mutatis  mutandis  to 
other  onerous    other  kinds  of  onerous  contracts  (Art.  559).    Fur- 
contracts        ther,  the  Commercial  Code  contains  special  provi- 
Art  559        si011^   as    regards    sales    between  traders.    These 
provisions,  however,  are  mostly  optional  and  can  be 
modified  by  agreement  of  the  parties  as  well  as  by  custom. 

Expenses  are  often  incurred  in  the  making  of 

Costs  of  sale      a  contact  0f  sale  ;  and  as  to  the  question  of  incid- 

Art.  558        ence  of  such  expenses,  it  is  usually  determined  by  a 

special  agreement ;   but  in  the   absence   of  such 

agreement  the  expenses  are  to  be  borne  by  the  parties  share  and 

share  alike  (Art.  558). 

2.     Seller's    Liabilities   (Buyer's  Bights).— 

v  ?~.,.r.s         We  have  already  seen  that  the  seller  is  bound  to 

transfer  the  property    right    agreed    upon.    But 

Seller  s         what  is  to  be  done  if,,  the  property  right  in  question 
warranty       ,    ,  ,  .,  .,.,       -       ,    , 

belongs  to  another  person,  either  in  whole  or  m 

part,  and  the  seller  is  unable  to  acquire  it  from  the  owner  and  trans- 
fer same , to  the  buyer ;  or  if  he  is  unable  fully  to  perform  this  his 
liability  because  of  there  being  a  defect  in  the  subject  matter?    This 
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is  the  famous  question  of  the  seller's  liability  of  warranty  (urinushi 
no  tampo  seki-nin),  and  involves  various  complicated  relations 
between  the  parties.  Under  this  liability  of  warranty  the  seller 
guarantees  the  truthfulness  of  his  representations  in  respect  to  the 
sale,  so  that  (a)  should  the  property  right  which  is  the  subject  matter 
of  the  sale  be  dispossessed  by  another  person,  or  (b)  should  there  be 
a  defect  in  the  thing  itself,  the  buyer  is  entitled  to  obtain  a  suitable 
remedy  from  the  buyer.  The  former  is  known  as  "  warranty 
against  eviction  "  (tsuidatsu  tampo),  while  the  latter  is  called  "  war- 
ranty against  defects  "  (kashi  tampo).  The  liability  of  the  seller  in 
such  cases,  however,  varies  in  some  degree  according  to  the  extent  of 
the  defectiveness  of  the  property  right  or  subject  matter.     Thus  : — 

(1)  Where  the  right  is  totally  wanting,  that  is,  where  the 

right  belongs  to  another  person  and  the  seller  is 
unable  to  acquire  the  same  and  transfer  it  to  the 
buyer,  the  buyer  may,  whether  he  acted  in  good  or  bad 
faith  (that  is,  whether  he  knew  or  did  not  know  at  the 
time  of  the  contract  that  the  right  did  not  belong  to 
the  buyer),  rescind  the  contract ;  but  if  he  acted  in  bad 
faith  he  has  no  right  to  demand  damages  (Art.  561). 

If  he  acted  in  good  faith  the  seller,  too,  may 
rescind  the  contract  upon  compensating  damages  to 
the  buyer  (Art.  562,  1),  which  latter,  however,  he 
need  not  do  if  the  buyer  acted  in  bad  faith  as  we  have 
just  seen,  but  can  rescind  the  contract  by  merely  notify- 
ing the  buyer  that  he  is  unable  to  transfer  the  right  sold 
(Art.  562,  2). 

(2)  Where  the  right  or  thing  is  partly  defective,  that  is,  (a) 

where  the  right  belongs  to  another  person  injpart 
and  the  seller  is  unable  to  transfer  it  to  the  buyer 
or  (b)  where  the  thing  having  been  sold  with  an  indica- 
tion of  its  number  or  quantity  itJs  found  wanting  in 
number  or  quantity,  or  if  a  part  of  the  thing  was 
no  longer  in  existence  at  the  time  of  the  contract, 
the  buyer  may  demand  a  reduction  of  the  purchase 
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money  in  the  former  case,  whether  he  acted  in  good  or 
bad  faith  (Art.  563,  1),  and  in  the  latter  case,  if  he 
acted  in  good  faith  (Art.  565).  If  he  acted  in  good 
faith  he  may  also  rescind  the  contract  if  there  is  reason 
to  believe  that  if  it  had  been  the  remaining  part  only 
the  buyer  would  not  have  bought  it  (Art.  563,  2 
and  Art.  565).  In  addition  to  a  demand  for  reduction 
of  the  purchase  money  or  the  rescission  of  the  contract, 
the  buyer  who  acted  in  good  faith  may  also  demand 
damages  (Art.  563).  Such  right  of  demanding  a 
reduction  of  the  purchase  money,  rescinding  the 
contract  or  demanding  damages  must  (if  at  all)  be 
exercised  within  one  year  from  the  time  when  he  (the 
buyer)  obtained  knowledge  of  the  fact  (if  he  acted  in 
good  faith)  or  from  the  time  of  the  contract  (if  he  acted 
in  bad  faith)  (Art.  564).  "  Art.  554  of  the  Civil  Code 
is  applicable  not  only  where  the  buyer  demands  a  reduc- 
tion of  the  purchase  money  or  rescinds  the  contract  over 
and  above  demanding  damages,  but  also  where  he 
simply  demands  damages  "  {Supreme  Court,  6th  Oct., 
1905).  "  Art.  565  of  the  Civil  Code  simply  provides 
the  seller's  liability  of  warranty  in  case  there  is  a  partial 
defect  in  the  subject  matter  of  the  sale  ;  therefore  it  is 
not  intended  to  imply  that  if  a  thing  sold  with  an 
indication  of  its  number  or  quantity  really  exceeds  the 
number  or  quantity  indicated  the  seller  is  entitled  to 
demand  an  increase  of  the  purchase  money  "  {Supreme 
Court,  18th  March,  1908). 
(3)  Where  the  subject-matter  is  subject  to  a  burden  of  the 
nature  of  a  real  right,  that  is,  where  a  superficies, 
emphyteusis,  servitude,  lien  or  right  of  pledge  or  a 
registered  lease  {in  case  of  immovables)  exists  upon  the 
subject  matter  of  the  sale,  or  where  a  servitude  repre- 
sented  to  exist  for  the  benefit  of  the  subject-matter 
{iminovables)  really  does  not  exist,  or  where  there 
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*s  a  latent  defect  in  the  thing,  the  objection  is 
comparatively  slight,  and  so  the  buyer  is  entitled  to 
rescind  the  contract  and/or  demand  damages  if  only  he 
acted  in  good  faith  and  the  object  for  which  the  contract 
was  made  cannot  be  attained  on  account  thereof  (Art. 
566,  pars.  1  and  2  and  Art.  570).     Such  rescission  of  the 
contract  or  demand  for  damages  must  (if  at  all)  be  made 
zuithin  one  year  from  the  time  when  he  obtained  know- 
Art  <ifi7        ledge   °f   the   fact   ^Art"    566'  3   and   Art'   57°^ 
If  the  buyer  has  lost  the  ownership  of  the  thing 

because  of  the  exercise  of  a  preferential  right  or  right, 
of  mortgage  existing  on  the  subject,  matter  of  the  sale 
(immovables),  he  may  rescind  the  contract  (Art.  567, 1) 
and  if  the  buyer  has  preserved  the  ownership  by  means 
of  a  disbursement  (as  when  he  has  paid  the  obligation 
himself)  he  may  demand  reimbursement  thereof  from 
the  seller  (Art.  567,  2).  In  either  of  these  cases  the 
buyer  is  further  entitled  to  damages  if  he  has  suffered 
any  (Art.  567,  3). 

The  seller  of  an  obligation  is  under  a  liability 
obligations      °^  warrantv  against  the  imperfection  of  the  obliga- 
tion itself,  but  not  for  the  solvency  of  the  debtor,, 
for  there   can  be  no  foretelling  the    means    and 
resources  of  a  man  which  are  subject  to  constant  fluctuation.     But 
when  the  seller  has  specially  warranted  the  solvency  of  the  debtor,  a 
discrimination  is  made  according  to  whether  the  obligation  is  or  is 
not  due.     In  the  former  case  the  seller  is  presumed  to  have  warrant- 
ed the  solvency  of  the  debtor  at  the  time  of  the  contract,  and  in  the 
latter  case  such  solvency  at  the  time  of  performance  (Art.  569). 

The    principle    of    simultaneous    performance 
Avt"   '5*71 

applies  mutatis  mutandis  as  between  compensa- 
tion for  damages  payable  in  virtue  of  the  seller's  liability  of 
warranty  (discussed  above  at  length)  and  the  buyer's  liability  to  pay 
the  purchase  money  (Art  571).  Where  the  sale  is  rescinded,  the 
same  principle  applies  according  to  Art.  546; 
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The  foregoing  provisions  relating  to  the  seller's 
Auction  sale     liability  of  warranty  (except  those  governing  his 

Art.  568        liability   for  latent    defects  in   the   thing   [proviso 
to  Art.   570]   )  apply,  on  the  whole,  to  cases  of 

Art  570  compulsory  auction  sale  (whether  under  the  Code 
of  Civil  Procedure  or  under  the  Public  Auction 
Law),  inasmuch  as  auction  sale  is  also  a  kind  of  sale.  In  other 
words,  the  buyer  (successful  bidder)  may  rescind  the  contract  or 
demand  a  reduction  of  the  purchase  money  vis-a-vis  the  seller 
(debtor)  in  pursuance  of  said  provisions  (Art.  568,  1) ;  but  the 
sale  in  this  case  being  effected  independent  of  the  will  of  the  debtor, 
it  is  but  reasonable  that  his  liability  should  be  lighter  iihan  where  he 
is  personally  a  party  to  the  sale.  So  though  the  buyer  is  entitled 
to  rescind  the  contract  or  demand  a  reduction  of  the  purchase 
money  as  above,  he  has,  as  a  rule,  no  right  to  demand  damages : 
he  is  only  entitled  to  such  right  against  the  debtor  if  the  latter 
knowing  the  deficiency  in  the  right  or  thing  has  not  declared  it, 
or  against  the  creditor  if  the  latter  has  demanded  an  auction  sale 
thereof  with  knowledge  of  the  fact  (Art.  568,  3).  We  have 
already  seen  that  in  the  case  of  auction  sale  the  seller  is  not  liable  for 
latent  defects.  If  the  debtor  is  insolvent,  and  unable  to  perform  the 
above  liability;  the  buyer  may  demand  restitution,  either  whole  or 
partial,  of  the  purchase  money  from  the  creditors  who  have  partici- 
pated in  the  distribution  thereof  (Art.  568,  2). 

Since  the  foregoing  provisions  relating  to  the 

Special         seller's  liability  of  warranty  are  not  provisions  in 
aorTfigniBiit  for 
°  ton       ^e  PUD^C  interest,  the  seller  may,  by  special  agree- 

from  lialibity    nient,  free  himself  from  such  liability ;  but  even  in 
of  warranty     such  a  case  the  seller  cannot  evade  responsibility  for. 
A  t  572        fraud — that  is,  if  he  knowing  that  the  right  does 
not  belong  to  him  either  in.  whole  or  in  part,  that 
the  thing  is  deficient  in  number  or  quantity,  or  part  of  it  is  no  longer, 
in  existence,'  Or  that  there  are  latent  defects  in  the  thing,  has  not  de- 
clared it,  or  has  created  or  transferred  a  right  in  favour  of,  or  to,  a 
thing  to  the  disadvantage  of  the  buyer  (Art.  572): 
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Furthermore,  in  order  to  complete  his  duty  to 

uty  ot         transfer  the   property   right  sold,  he  must  obtain 
registration 
and  delivery     reolstra^on  of  the  transfer  if  the  right  is  a  real 

right  in  immovables  (in  reference  see  Art.  177)  or 

deliver  the  thing  if  it  is  a  real  right  in  movables  (in  reference  see  Art. 

178).     So  long  as  he  does  not  effect  such  delivery  he  is  placed  under 

an  obligation  of  which  tbe  subject  is  the  delivery  of  a  thing,  and  is 

bound  to  hold  the  custody  thereof  with  the  care  of  a  good  manager, 

as  we  have  already  seen  (in  reference  see  Arts.  400  and  483). 

3.  Buyer's  Liability   (Seller's  Riqht).     The 
Bnyer's  liability ,         ,     ..  " ...  •  ,     •     , ,  .     ,  .. 

buyer  s   liability  consists  in  the   payment   of  the 

Art.  573         purchase   money.       What   has  been   said    about 
monetary  obligations  in  general  applies  to  this  buyer's  liability.     As 
to  the  time  and  place  of  payment,  agreement  is  usually  entered  into 
between  the  parties  ;  but  the  law  contains  optional  provisions  based 
on  what  actually  obtains  in  a  majority  of  cases,  and  which  govern 
where  the  intention  of  the  parties  in  this  respect  cannot  be  ascertain- 
ed.    Thus : — (1)  If  a  time  is  fixed    for  the  delivery  of  the  thing 
sold,  the  time  is  presumed  to  be  the  time  fixed  for  the  payment  of 
the  purchase  money  as  well  (Art.  573).     (2)  If  the  purchase  money 
is  payable  simultaneously  with  the  delivery  of  the 
thing,  such  payment  is  to  be  made  at  the  place  of 
Art.  575        delivery  (Art.  574).     Is  interest  payable  upon  this 
kind  of  monetary  obligation,  too  ?     Theoretically  speaking)  the  seller 
should  deliver  along  with  the  thing  the  fruits  produced  by  the  thing 
subsequent  to  the  time  for  delivery,  while  the  buyer  should  pay  in- 
terest on  the  purchase  money  as  from  the  time  for  payment ;  but  for 
the  sake  of  convenience,  the  two  are  legally  considered  as  extinguished 
by  set-off,  interest  being  payable   only  from  the  day  of  the  actual 
delivery  of  the  thing.     It  is  hardly  necesary  to  add  that  ho  interest 
need  be  paid  on  the  purchase  money  which  is  not  yet  due  (Art.  575), 
•If  there  is  danger  of  eviction  in  respect  to  the 
e  US      .         subject  matter  of  the  sale,  the  buyer  may  refuse  to 
pay  the  whole  or  a  part  of  the  purchase  money 
'  according  to  the  degree  of  such  danger  except  the 
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seller  furnishes  reasonable  security  (Art.  576).  "  Art.  576  of  the 
Civil  Code  contains  a  provision  by  which  the  seller  is  enabled  to  re- 
fuse to  pay  the  whole  or  a  part  of  the  purchase  money,  according  to 
the  degree  of  the  danger  apprehended,  if  the  seller  does  not  furnish 
reasonable  security  notwithstanding  that  the  buyer  is  in  danger  of 
being  dispossessed  of  the  whole  or  a  part  of  the  property  right  he 
has  bought ;  therefore  this  right  of  the  buyer  is  neither  more  nor 
less  than  a  right  of  defence  against  the  seller's  demand  for  payment 
of  the  purchase  money,  and  so  it  can  only  be  exercised  after  the 
seller  has  made  such  demand  (Supreme  Court,  23rd  April,  1904). 
"  The  buyer  is  not  bound  to  pay  interest  on  the  purchase  money  for 
the  time  during  which  he  withholds  payment  of  the  purchase  money 
in  accordance  with  Art.  576  of  the  Civil  Code  "  (Besoluton  of  the 
Hosokwai).  If  there  is  a  registered  preferential  right,  pledge  or 
mortgage  upon  the  subject  matter  of  the  sale 
of  immovables,  there  is  indisputable  danger  of  evic- 
tion so  long  as  such  security  right  is  not  removed  by  the  buyer ; 
so  the  buyer  may  refuse  payment  of  the  purchase  money  until 
he  has  completed  formalities  for  removal  of  the  same ;  while  on 
the  part  of  the  seller  he  may  demand  that  the  buyer  effect  such 
removal  without  delay  (Art.  577). 

In  either  of  these   cases,  where  the  buyer  re- 
Art  578  ' 

fuses  payment  of  the  purchase  money,  the  seller 

may  require  the  buyer  to  deposit  the  purchase  money  with  a  Public 
Deposit  Office  (Art.  578). 

4.  Repurchase  (Kaimodoshi).  Though  a 
„  ]ffeani°S  °f  ^  person  may  be  obliged  to  sell  his  property  for 
want  of  money  he  often  does  not  like  to  part  with 
the  property  for  ever.  In  such  a  case  he  may,  of  course,  subse- 
quently approach  the  buyer  and  get  the  property  re-sold  to  him  if 
the  buyer  is  willing  to  do  so ;  otherwise  the  property  will  be  lost 
to  the  seller  for  ever.  This  danger  may  indeed  be  obviated  by  re- 
serving a  right  of  rescission  at  the  time  of  sale  ;  but  the  rescission  of 
a  contract  does  not  operate  against  third  persons,  as  we  have  already 
seen,  so  that  if  the  thing  has  been   re-sold  by  the  buyer  to  a  third 
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person,  it  will  no  longer  be  in  the  power  of  the  original  seller  to 
recover  bis  property.  But  tbe  rigbt  of  repurchase  (kaimodoshi-Tcen) 
is  effective  against  tbird  persons  also — that  is,  when  a  contract  is 
rescinded  in  the  exercise  of  said  right,  such  rescission  is  effective  even 
against  any  tbird  person  in  whose  hands  the  property  may  be  at  the 
time.  In  the  absence  of  suitable  legal  provisions,  however,  with  re- 
ference to  the  right,  it  is  to  be  feared  that  unforeseen  damage  may 
be  done  to  third  persons,  and  the  security  of  business  transactions 
affected.  Nor  is  it  desirable  for  the  national  economy  that  rigbts  in 
the  subject  matter  of  sales  should  be  left  unsettled  by  the  unlimited 
existence  of  a  right  of  repurchase.  Moreover,  this  arrangement 
being  most  frequently  availed  of  as  a  means  of  obtaining  monetary 
accommodation,  it  is  apt  to  be  abused  for  the  purpose  of  evading  the 
injunctions  of  the  Law  for  the  Restriction  of  Interest  and  the  legal 
provisions  forbidding  forfeiture  of  things  pledged  (see  Art.  349).  In 
order  to  obviate  such  abuses,  various  limitations  are  imposed  on  the 
right  of  repurchase.     Thus  : — 

(1)     The   right  of  repurchase  can  only  exist 
''    "         in  regard  to  immovables  (Art.  579),  inasmuch  as 
movables  being   liable  to   a  change  of  their  location  from  time  to 
time,  and  consequently  subject  to  the  so-called  instantaneous  prescrip- 
tion, they  are  unfit  for  tbe  attainment  of  the  object  with  which  the 
system  of  repurchase  is  legally  recognized.     (2)  The  right  of  repur- 
chase  acquires  the    effect    of   a    real    nght   by 
Ait.  581,        registration  (Art.  581,  par.  1).     Fortunately  there 
*>ar"  is    a    system  of    registration   in    regard     to  im- 

movables, and  by  its  means  third  persons  can  be  effectively 
guarded  against  unforeseen  damage  from  repurchase.  (3)  A  con- 
tract of  repurchase  must  be  registered  simultaneously  with  the 
contract  of  sale  (Art.  581,  1).  If  a  contract  of  repurchase  with 
a  retrospective  effect  could  be  entered  into  after  the  thing  had  been 
unconditionally  sold,  and  the  right  therein  completely  passed  to  the 
bnyer,  it  might  work  injury  to  the  rights  of  third  persons. 
(4)  The  exercise  of  the  right  of  rescission  is 
"x  '  '  limited  to  a  short  term — that  is,  the  maximum 
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term,  is.  ten  years  :  if  a  longer  time  is  contractually  agreed  upon,  it  is 
judicially  reduced  to  ten  years  ;  when  the  term  for  repurchase  has 
been  fixed  it  can  no  longer  be  extended ;  in  the  absence  of  any 
special  stipulation  the  right  of  rescission  is  terminated  on  the  lapse 
of  five  years  (Art.  580).  Otherwise  the  utilization  of  the  thing 
would  be  obstructed  because  of  the  unsettled  condition  in  which  the 

rights  involved  in  the  thing  are  left.     (5)  Bepur? 
Art.  583, 1      chase  is  effected  by  tendering  the  purchase  money 

and  the  costs  of  the  contract  (Art.  583,  1).  If 
no  limit  be  fixed  to  the  amount,  it  is  to  be  feared  that  the  arrange- 
ment of  repurchase  may  be  abused  by  the  greedy  for  the  purpose  of 
realizing  inexcusably  exorbitant  profits  at  the  expense  of  the  needy. 
It  is  in  order  to  safeguard  the  other  party  against  sustaining  damage 
through  the  negligence  of  the  repurchasing  party  that  it  is  insisted 
on  the  said  amount  being  tendered. 

:      When  the  seller   has  exercised  his  right  of  re- 
Effect  of        purchase   the   contract  of  sale   is  rescinded,  such 
repurchase      rescission  has   the   effect  of  a  real  right,  and  the 
Art  581  2      things  are  restored  to  their  original  state ;  but  a 

lease  created  upon  the  immovable  and  registered 
prior  to  the  repurchase  can  be  set  up  against  the  seller  for  one  year 
of  the  balance  of  its  term  (unless  such  lease  was  made  for  the  pur- 
pose of  injuring  the  seller,  (Art.  581,  2).  The  reason  is  that 
the  existence  of  a  lease  is  not  always  disadvantageous  to  the  seller ; 
and,  moreover,  if  it  cannot  be  set  up  against  the  seller  it  will  be 
difficult  to  find  a  lease  for  the  immovable  ;  and  the  utilization  of  the 
immovable  being  hampered  to  that  extent,  few  persons  will  be  ready 
to  buy  the  property,  and  that  will  finally  operate  to  the  disad- 
vantage, of  the  seller. 

Further,  the  original  buyer,  or  another  person 
Art.  583,  2      who  has  acquired  the  property  from  such  buyer, 

("sub-acquirer  " —  tentoliusha,  as  he  is  technically 
called)  is,  from  the  view-point  of  the  seller  after  he  has  repur* 
chased  the  things  in  the  same  position  as  a  possessor  in  bad  faith 
of.  a  thing  belonging  to  another  person,  inasmuch  as  he  was  fully 
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aware  that  the  property  was  liable  to  repurchase,  and  it  waa  not 
proper  for  him  to  incur  expense  with  regard  to  the  immovable. 
So  if  the  buyer  or  sub-acquirer  has  been  put  to  necessary  expense 
in  regard  to  the  immovable,  he  may  demand  reimbursement  thereof 
from  the  seller  ;  but  as  to  beneficial  expenses,  he  may,  only  where 
an  increase  in  value  still  actually  exists,  demand  reimbursement 
either  of  the  amount  of  money  expended,  or  the  increase  in  value, 
at  the  option  of  the  seller ;  but  the  Court  may,  upon  the  demand 
of  the  seller,  grant  a  reasonable  period  of  grace  for  such  reimburse- 
ment (Art.  583,  2).  In  short,  when  the  seller  or  sub-acquirer 
has  spent  money  on  the  immovable  by  way  of  necessary  and 
beneficial  expenditure,  the  seller  cannot  recover  the  property  unless 
he  reimburses  the  necessary  expenses  (and  also  the  beneficial  ex- 
penses if  no  grace  is  granted)  over  and  above  the  purchase  money 
and  expenses  of  the  contract.  "  In  case  the  buyer  of  an  im- 
movable has  defrayed  expenses  in  regard  to  the  property,  it  suffices 
for  the  seller  to  reimburse  them  at  the  time  of  repurchase  ;  in  the 
absence  of  a  special  agreement  to  the  contrary,  he  does  not  lose  his 
right  of  repurchase  even  though  he  does  not  tender  them  within 
the  period  for  repurchase  together  with  the  purchase  money  and  the 
expenses  of  the  contract "  {Supreme  Court,  23rd  May,  1910).  "  A 
person  who  has  obtained  assignment  from  the  seller  of  an  im- 
movable of  the  right  to  repurchase  the  same  is  the  successor  of 
the  said  seller,  and  is  to  be  regarded  in  the  same  light  as 
the  seller  himself;  therefore  if  the  assignee  has  rescinded  the 
contract  of  sale  in  the  exercise  of  said  right  of  rescission,  the 
ownership  in  the  immovable  vests  in  the  assignee  as  a  matter 
of  course  "  (Supreme  Court,  8th  July,  1908).  "  In  case  a  person 
who  has  bought  an  immovable  subject  to  a  registered  agreement  of 
repurchase  has  sub-sold  such  immovable  to  a  third  person,  the  first 
seller,  if  he  desires  to  repurchase  the  property,  must  express  an 
intention  to  that  effect  vis-a^vis  said  third  person  by  tendering  the 
purchase  money,  eta :  even  if  he  expresses  such  intention  to  the 
first  buyer,  who  has  passed  out  of  the  relation  of  right  involved, 
it  takes  no  effect  whatever  "  (Supreme  Court,  4th  July,  1906). 
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A  right  of  repurchase  is  also  a  property,  right 
Relation        ^eld  by  the  seller,  and  so  a  creditor  of  the  seller 

of  repurchase    ma'^'  in-  virtue  of  his  riSht  of  oblictue  action  dis- 
and  right  of  oh-  cussed  elsewhere  (see  Art.  423),  exercise  the  right 
lique  action      of  repurchase  in  place  of  the  seller  in  order  to 
Art  582        ensure  his  own  obligation  (claim).    But  it  is  not 
the  thing  (immovable)  itself,  but  the  satisfaction 
of  his  claim  that  the  creditor  wants.     The  law  therefore  provides 
the  following  facility  by  which  the  buyer  may  prevent  the  rescission 
of  the  contract,  namely : — The  buyer  may  terminate  the  right  of 
repurchase   by    having   the    immovable    valued   by    an   appraiser 
appointed  by  the  Court  and  paying  the  liability  of  the  seller  to 
the  creditor  out  of,  or  to,  the  amount  of  such  value  minus  the 
amount  repayable  to  him  (the  buyer)  by  the  seller  (that  is,  the 
purchase  money  and  the  expenses  of  the  contract,  and  also  the 
necessary  and  beneficial  expenses  which  he  has  defrayed  in  con- 
nection with  the  immovable)  and  handing  the  balance  (if  any)  to 
the  seller  (Art.  582). 

In  case  an  immovable  is  co-owned  by  two 
Repurchase      or  more  persons,  one  of  the  co-owners  may  sell 
of  a  snare       ^is  s^are  therein,  reserving  a  right  of  rescission. 
In  such  a  case,  what  will  become  of  the  rightof 
Art.  584        repurchase  if  the  immovable  is  subsequently  parti- 
tioned or  sold  by  auction  ?     The  seller  may  then 
exercise  his  right  of  repurchase  in  regard  to  the  share  in  the  pro- 
perty or  in  the  purchase  money  received,  or  to  be  received,  by 
the  buyer  (of  the  share  in  question).     But  if  the  partition  or  auc- 
tion sale  has  been  effected  in  an  underhand  manner  (that  is,  without 
giving  notice  to  the  seller  so  as  to  afford  him  an  opportunity  to 
see  that  it  is  equitably  effected),  then  it  cannot  be  set  up  against 
the  seller  (Art.   584).     Where  the  property  is  sold  by  auction,  if 
the  buyer  (of  the  share)  is  the  successful  bidder, 
the  seller  may  not  only  repurchase  his  share  there- 
in by  the  usual  method  (as  a  matter  of  course),  but  also  repurchase 
the  whole  immovable  by  paying  the  amount  of  the  highest  bid 
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and  the  expenses  of  the  contract  and  also  the  necessary  and 
beneficial  expenses  defrayed  by  the  buyer  (if  any)  .(Art.  585, 
1).  In  other  words,  the  seller  has  the  option  of  either  repurchasing 
the  share  and  becoming  co-owner  of  the  property  with  the  seller 
(to  enable  the  seller  to  avoid  which  is  the  aim  of  the  provision  in 
question)  or  becoming  the  sole  owner  of  the  property ;  but  this 
applies  only  where  the  partition  has  been  effected  on  the  demand 
of  the  buyer.  But  if  the  buyer  has  had  the  property  knocked 
down  to  him  in  auction  sale  in  consequence  of  partition  having 
been  demanded  by  some  other  co-owner,  the  seller  may  not  effect 
the  repurchase  with  regard  to  his  share  only  (Art.  585,  2). 

5.     Bargain  money. — At  the  time  of  making 

Bargain  money  a  contract  the  buyer  sometimes  pays   a  sum  to 

Art  w        ^e  se^er-     ^kk  *s  known  as  "  bargain  money  " 

(tetsuJce  or  tetsuke-hin).     When  such  payment  is 

made  merely  in  proof  of  making  the  bargain,  it  is  neither  more 

nor  less  than  part  payment  of  the  purchase  money ;  but  in  view 

of  what  obtains  in  a  majority  of  cases  it  is  fair  to  consider  the 

payment  as  the  reservation  of  a  right  of  rescission  as  well  as  an 

indication   of  the  estimated   amount  of  damages   attendant  upon 

the  rescission  of  the  contract  (penalty  for  rescission  of  the  contract). 

Therefore  the  buyer  may  freely  rescind  the  contract  by  abandoning 

the  sum  and  the  seller  by  returning  twice  the  sum  to  the  buyer 

(Art.  557,  1)  and  neither  is  bound  to  pay  any  further  damages 

(Art.  557,  2). 

II.     Exchange  (Kohwan). 

Exchange   (Eerum  permntatio  =  Kohwan)   is 
Meaning  of      a  contract  the  parties  to  which  stipulate  to  transfer 
the  word        to  each  other  property  rights  other  than  the  owner- 
exchange       ship  of  money.     If  one  of  the  parties  assumes  a 
monetary  obligation,  the  act  is  a  sale.     In  fact, 
Art.  586, 1      saie  was  originally   simply  a  kind  of  exchange ; 
but  it  being  of  very  frequent  occurrence,  sale  is 
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now  separated  from  exchange  and  dealt  with  as  a  distinct  class. 
In  case  both  parties  are  bound  to  deliver  money  to  each  other, 
the  legal  nature  of  the  act  varies  according  to  the  circumstances 
of  each  particular  case.  Money  exchange  (ryogae),  for  instance, 
is  an  exchange  of  money  for  money.  But  if  the  money  delivered 
by  one  party  is  treated  as  merchandise,  while  that  which  is  delivered 
by  the  other  is  regarded  as  the  purchase  money  for  it,  the  act 
is  simply  a  sale ;  but  if  the  money  is  regarded  as  merchandise  on 
both  sides,  the  transaction  is  an  exchange.  If  the  intention  of  the 
parties  is  to  treat  the  money  as  money,  then  the  act  is  neither 
sale  nor  exchange  but  an  innominate  contract.  But  the  provisions 
for  sale  applying  mutatis  mutandis  to  exchange  (see  Art.  559), 
such  discussion  is  practically  unnecessary. 

Exchange  sometimes  involves  what  is  known 

Supplementary  as   supplementary   money    (hosoJcu-Mn).     When 

money  the  value  of  one  of  the  two  opposite   property 

rights  is  less  than  that  of  the  other,  a  sum  of 
Art.  586,  2       money  is  added  to  make  the  balance  even.    In 

such  a  case  it  may  be  asked  whether  the  transac- 
tion is  a  sale  or  exchange.  According  to  the  law  of  some  countries 
the  act  is  either  an  exchange  or  sale  according  to  whether  the 
value  of  the  property  right  is  greater  or'  smaller  than  the  amount 
of  the  money  ;  but  in  the  Japanese  law  the  act  is  indiscriminatingly 
regarded  as  an  exchange  ;  but  so  far  as  the  money  is  concerned,  the 
provisions  governing  the  purchase-price  apply  mutatis  mutandis 
to  such  money  (Art.  586,  2). 

III.     Gift  (Donatio— Zoyo). 

A  gift  {zoyo)  is  a  contract  by  which  one  of 

Meaning  of      the  parties   assumes  an  obligation  gratuitously  to 

the  word        transfer  a  property  right  of  his  own  to  the  other 

party  (Art.   549).     "  It  is  not   permitted  by  the 

Art.  549        law  that  a  thing  belonging  to  a  third  person  should 

be  immediately  made  the  subject  of  a  gift ;  but 

it  ia  a  matter  of  indifference  whether  the  property  to  be  given  is. 
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actually  in  existence  or  is  to  be  acquired  in  future  "  (Supreme  Court, 
14th  Dec,  1905).  The  distinctive  feature  of  a  gift  lies  in  the 
fact  that  it  is  a  gratuitous  and  unilateral  contract.  Typical  as 
they  are  of  gratuitous  contracts,  the  provisions  relating  to  gifts 
apply  mutatis  mutandis  to  other  gratuitous  contracts.  In  some 
countries  a  gift  is  not  considered  as  a  contract  but  as  a  unilateral 
act,  while  in  others  it  is  held  necessary  for  the  formation  of  a 
gift  that  certain  special  formalities  should  be  observed.  But  in 
the  Japanese  law  it  is  an  informal  contract  that  is  formed  by 
an  act.  But  a  gift  not  evidenced  by  a  writing  is 
hard  to  prove  and  can  scarcely  be  distinguished 
from  a  joke  ;  and  it  being  a  gratuitous  act,  moreover,  and  the  donee 
running  no  risk  of  positive  loss,  it  is  provided  that  such  a  gift 
can  be  cancelled  by  either  party  so  long  as  it  is  not  performed. 
(Art.  550).  "  In  order  to  determine  for  the  purpose  of  the  ap- 
plication of  Art.  550  of  the  Civil  Code  whether  performance  has 
or  has  not  been  completed  in  regard  to  a  simple  gift,  of  which 
the  subject  is  the  transfer  of  the  ownership  of  an  immovable,  it 
is  essential  to  consider  whether  the  donor  has  or  has  not  delivered 
the  immovable  in  question  to  the  donee "  (Supreme  Court,  10th 
Oct.,  1910).  "  The  Article  in  question  aims  chiefly  at  having  the 
intention  of  the  donor  clearly  set  down  on  the  one  hand,  while 
on  the  other  hand  it  proposes  to  prevent  gifts  being  made  hastily 
and  carelessly :  it  is  not  the  object  of  the  provision  to  require  the 
parties  to  a  gift  invariably  to  express  their  intentions  in  writing  " 
(Supreme  Court,  6th  May,  1907).  "No  formality  is  required 
for  a  document  setting  forth  a  contract  of  gift,  but  such  a  docu- 
ment must  at  least  be  one  made  for  the  special  purpose  of  witnessing 
the  formation  of  a  contract  of  gift.  An  ordinary  letter  in  course 
of  which  an  intention  to  make  a  gift  is  incidentally  hinted  can- 
not be  regarded  as  a  written  contract  of  gift "  (Hiroshima  Court 
of  Appeal,  1st  June,  1908). 

Logically  speaking,  the  donor  ought  perhaps 
.....  -  to  be  placed  under  the  same  liability  of  warranty 
warranty       against  the  lack  (want)  of,  or  defect  in,  the  right 
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or  thing  forming  the  subject  matter  of  the  gift ; 
Art.  551, 1       but  on  the  other  hand  a  gift  being  a  gratuitous 

act,  it  is  but  just  that  greater  protection  should 
be  afforded  to  the  donor  rather  than  to  the  donee.  So  in  the  law, 
the  donor,  as  a  rule,  is  not  liable  for  such  lack  or  defect :  he  is 
liable  only  where,  knowing  of  the  fact  of  such  lack  (want) 
or    defect,    he    did    not    inform    the    donee    thereof    (Art.    551, 

1). 

There  are  various  kinds  of  gifts.     A  "  period- 
Special  gifts     ical  gift  "  (teiki  zoyo)  is  a  gift  of  which  the  subject 
matter  is  not  prestated  all  at  once,  but  in  instal- 
ments annual,  monthly,  or  otherwise.     The  ques- 
Art.  552        tion  here  arises,  supposing  no  time  of  ending  is 
fixed  in  respect  to  such  a  gift,  is  the  donor  bound 
to    continue    making   such    periodical    prestation   for  ever?    The 
answer  is  "  No."     Seeing  that  in  a  great  majority  of  cases  special 
importance  is  attached  to  the  person   of  the  parties,  the  gift  is 
terminated  on  the  death  either  of  the  donor  or  the  donee  (Art. 
552). 

A  "  burdensome  gift "  (futan-tsuki  zoyo)  is 
Burdf?SOme     a  gift  m  respect  to  which  there  is  an  additional 
clause  requiring  the  donee  to  make  a  certain  pre- 
Art.  553        station  to  the; donor! himself,  or  to  a  third  person, 
or  in  the  public  interest.     Such  a  gift  partaking 
of  the  nature  of  a  bilateral  contract,  it  is  provided  that  in  addition 
to  the  special  provisions  for  gifts  (as  here  described)  the  provisions 
relating  to  bilateral  contracts  apply  mutatis  mutandis  to  burden- 
some gifts  (Art.   553).     "  A  burdensome  gift  being  governed  by 
the  provisions  relating  to  bilateral  contracts,  the  donor  may  refuse 
psrformance  of  the  gift  until  the  donee  tenders  the  prestation  which 
he  is  bound  to  make  "  (Tokyo  Court  of  Appeal,  1st  May,  1909). 
And  a  burdensome  contract  being  a  kind  of  onerous 
Art.  515,  2      contract,  the  donee  in  this  case  exceptionally  bears 
the  same  duty  of  warranty  as  a  seller  so  far  as 
the  amount  of  the  burden  goes  (Art.  551,  2). 
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There  is  also  a  gift  which  is  destined  to  take 

Gifts  taking     effect  upon  the  death  of  the  donor.     This  is  called 
effect  upon      a  «  ^  taking  effect  upon  death  „  (shiin   z5yoy 

Such  a  gift  is  of  course  different  from  a  legacy 
Art.  554        which  is  a  unilateral  act ;   but  the  effect  of  the 

one  being  none  the  less  closely  akin  to  that  of 
the  other,  the  provisions  relating  to  legacies  apply  mutatis  mutandis 
to  such  gifts  (Art.  554).  "Art.  554  of  the  Civil  Code  provides 
that  the  gifts  contemplated  in  that  Article  are  governed  by  the 
provisions  relating  to  legacies  instead  of  by  those  relating  to  gifts, 
because  they  are  more  closely  akin  to  legacies  than  to  (ordinary) 
gifts ;  but  inasmuch  as  such  gifts  are  nevertheless  to  be  classed 
as  contracts,  the  Article  is  to  be  understood  as  meaning  that  out 
of  the  provisions  relating  to  wills,  only  those  relating  to  the  effect 
of  legacies  apply  mutatis  mutandis  to  such  gifts.  Therefore  when 
a  Notary  Public  draws  up  a  deed  re  such  a  gift  at  the  request 
of  the  donor  it  is  to  be  dealt  with  in  the  same  manner  as  an  ordinary 
contract "  (Beply  of  the  Director  of  the  Bureau  of  Civil  and 
Criminal  Affairs).  t 

IV.     Hiring  of  Things  (Chin-taishaku). 

1.     Meaning  of  Hiring  of  Things.     Borrow- 

Borrowing  of  jng  (Locatio  conductiorerum  —  "  chin-taishaku  ")  is 

various  kinds  -        .         ,  .    ,        T                            .      . 

,  .,    , .  ot  various  kinds.     In  some  cases  the  borrower  is 
and  the  hiring 

of  things  *  bound  to  return  the  identical  things  borrowed, 
while  in  other  cases  it  need  not  be  the  identical 
thing.  In  either  case  the  borrower  is  sometimes 
required  to  pay  a  consideration  for  the  utilization  of  the  thing  and 
sometimes  not.  "  Hiring  of  things  "  (chin-taishaku)  under  considera- 
tion refers  to  the  borrowing  of  things  subject  to  the  payment  of  a 
consideration,  and  in  respect  to  which  the  borrower  is  bound  to 
return  the  identical  thing.  The  consideration  for  the  utilization  of 
the  thing  is  called  "  rent "  ("  chingin  "  or  "  kari-chin,"  hence  the 
Japanese  word  "  chin-taishaku.")    In  a  hiring,  the  ownership  of 


392  OBLIGATIONS  (SATKEN) 

the  thing  is  retained  by  the  lessor,  the  lessee  being 

Substance  of     mereiy    entitled    to    possess,    use,    and   take  the 

hiring  profits  of,  the  thing  (Art.  601).     The  subject  matter 

may  be  either  a  movable  or  immovable,  but  when 
it  is  an  immovable  the  hiring  closely  resembles  real  rights  such  as 
superficies  and  emphyteusis.  The  only  difference  between  the  two 
is  that  the  duration  of  a  hiring  is  short,  for  the  duration  of  a  hiring 

must  not  exceed  twenty  years  ;  if  a  longer  period  is 

fixed  for  a  hiring  it  is  to  be  reduced  to  twenty 
years  (Art.  604,  1)  though  such  period  may  be  renewed  for  a 
term  not  exceeding  twenty  years  from  the  time  of  renewal  (Art. 
604,  2) — and  that  the  relation  involved  is  merely  an  obligatory 
one.  "  To  a  contract  for  letting  a  fishing  right,  or  a  share  therein, 
in  consideration  of  a  rent,  the  provisions  of  the  Civil  Code  relating  to 
hiring  of  things  apply  mutatis  mutandis ;  so  there  is  nothing  to 
prevent  such  a  contract  being  called  by  the  name  of  a  hiring" 
{Supreme  Court,  16th  March,  1907).  "  A  hiring  takes  effect  when 
one  of  the  parties  agrees  to  let  the  other  party  use  or  take  the  profits 
of  a  thing  and  the  other  party  agrees  to  pay  to  him  a  rent  for  it ; 
and  so  whether  the  lessor  is  entitled  to  ownership  or  any  other  right 
in  the  thing  has  no  connection  whatever  with  the  formation  of  the 
contract "  {Supreme  Court,  17th  May,  1906).  "  A  hiring  is  an 
obligatory  relation,  therefore  unless  it  falls  under  Art.  605  or  Art. 
395  of  the  Civil  Code  its  effect  is  confined  to  the  immediate  parties 
and  does  not  extend  to  third  persons  "  {Supreme  Court,  30th  Oct., 
1903).  "  Even  though  the  rent  for  the  whole  term  is  paid  simul- 
taneously with  the  making  of  the  contract,  that  does  not  prevent  the 
act  from  being  a  hiring "  {Resolution  of  the  Hosokwai).  "  A 
mining  right  cannot  be  made  the  subject  of  a  hiring  "  (Besolutum 
of  the  Hosokwai). 

Though  a  hiring  is  really  nothing  more  than 

an  obligatory  relation,  as  just  mentioned,  yet  with 
a  view  to  encourage  people  to  hire-  things  and  utilize  them  as  far  as 
they  go,  the  law  provides  a  means  by  which  a  hiring  (of  immovables, 
at  least)  can  be  made  effective  even  against  third  persons,  and  so 
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acquire  the  validity  of  a  real  right.  That  is  registration :  "  When  a 
hiring  of  an  immovable  is  registered  it  takes  effect  even  against  per- 
sons who  have  acquired  real  rights  in  the  immovable  (for  example, 
the  person  who  has  bought  the  property)  subsequent  to  such  registra- 
tion (Art.  605). 

It  is  conceded  on  all  sides  that  a  hiring  is  essentially  an  act  of 
management,  as  distinguished  from  an  act  of  disposal ;  but  a  hiring 
for  a  long  term  is  to  be  regarded  in  the  same  light  as  an  act  of 
disposal,  for  in  the  case  of  a  hiring  for  a  long  period  the  rent  may 
rise  or  depreciate  in  course  of  its  term,  and  sometimes  work  con- 
siderable damage  either  to  the  lessor  or  to  the  lessee  ;  and  the  owner 
will  be  prevented  from  using  the  property  though  he  needs  it,  while 
the  lessee  will  be  obliged  to  continue  the  use  thereof  even  though  he 
no  longer  requires  it.  After  the  example  of  the  law  of  many  other 
countries,  therefore,  in  the  Japanese  Civil  Code,  (1)  hiring  of  forests 
for  the  purpose  of  planting  or  felling  trees  for  a 
term  exceeding  ten  years,  (2)  hiring  of  other  lands 
for  a  term  exceeding  five  years,  (3)  hiring  of  buildings  for  a  term 
exceeding  three  years  and  (4)  hiring  of  movables  for  a  term  exceed- 
ing six  months  are  regarded  as  long-term  hirings  and  cannot  be 
entered  into  by  persons  who  have  no  capacity  for,  or  authority  of, 
disposal  (Art.  602).  As  examples  of  persons  who  have  no  capacity 
for  disposal  (though  possessing  capacity  for  management)  may  be 
mentioned  the  lessee  under  a  loan  for  use  (see  Art.  594,  2)  and 
an  emphyteuta  (see  Art.  271) ;  while  a  representative  whose 
authority  is  not  specifically  fixed  (Art.  103,  No.  2)  is  among  those 
who  have  no  authority  of  disposal  (though  possessing  authority  of 
management).  Quasi-incompetent  persons  (Art.  12,  1,  No.  9), 
husbands  (Art.  802)  and  guardians  (Art.  929)  are  specially  dis- 
qualified for  entering  into  said  hirings  except  with  the  consent  of  the 
curators,  wives  and  family  councils  respectively.  "  The  term  of  a 
hiring  whose  duration  does  not  exceed  the  maximum  permissible 
term  fixed  in  Art.  602  can  be  renewed  even  in  the  case  of  Art. 
395  "  (that  is,  even  where  such  hiring  has  been  registered  subse- 
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guent  to  the  registration  of  a    mortgage    over    the    immovable) 
(Supreme  Court,  10th  Oct.,  1907). 

In  order  to  enforce  the  spirit  of  the  foregoing 
provision,  it  is  further  provided  that  not  only  is  a 
person  without  capacity  for,  or  authority  of,  disposal  barred  from 
entering  into  a  hiring  exceeding  the  limits  above  specified,  but  even 
when  he  has  entered  into  one  within  such  limits  he  may  not  renew 
it  except  when  very  close  upon  the  maturity  of  the  term — in  other 
words,  within,  one  year  of  the  maturity  of  the  term  in  the  case  of  land, 
within  three  months  in  the  case  of  buildings,  and  within  one  month 
in  the  case  of  movables  (Art.  603)  ;  otherwise  the  restriction  imposed 
by  Art.  602  might  be  evaded  with  unfair  results  either  to  the  lessor 
or  to  the  lessee.  A  person,  for  example.,  who  had  entered  into  a 
contract  of  hiring  a  lot  of  land  for  ten  years  might,  after  an  interval 
of  one  year,  enter  into  another  contract  renewing  the  lease  for 
another  ten  years  from  the  maturity  of  the  first  term,  and  thereby 
have  everything  fixed  for  a  term  of  twenty  years  from  beginning  to 
end  in  spite  of  fluctuations  of  prices  in  the  meanwhile. 

2.     Lessee's  Eights  (Lessor's  Liabilities). 

Immediately  upon  the  formation  of  agreement, 

Repair  and      the  lessee  has  a  right  to  use  the  thing  or  take  the 

preservation     profits  thereof  according  to  the  method  of  use  as 

determined  by  the  terms  of  the  contract  or  the 

Art.  606        nature  of  the  thing  itself ;  while  the  lessor  is  bound 

to  permit  the  lessee  to  use  or  take  the  profits  of  the 

property  in  the  said  manner.     This  duty  of  the  lessor  is  not  limited 

to  the  merely  negative  one  of  abstaining  from  obstructing  the  use, 

etc.  of  the  thing  by  the  lessee ;  but  also  implies  the  positive  duty  to 

enable  the  latter  to  fully  enjoy  the  said  benefit.     For  this  reason  the 

lessor  is  not  only  bound  to  deliver  the  thing  to  the  lessee,  but  to 

effect  such  repairs  as  are  necessary  for  the  purpose  of  enabling  the 

lessee  to  use  or  take   the   profits  oi*  the   property  (Art.  606,  1). 

On  the  other  hand  the  lessee   must  not  prevent  the  lessor  from 
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meddling  with  the  thing  for  the  purpose  of  performing  this  his  duty 

or  doing  any  act  necessary  for  the  preservation  of  the  thing  (Art 

a  +  dm        ^6,   2),  though   he   may  rescind  the  contract  if 
Arc.  oU7  j       . 

the  lessor  proposes  to  do  an  act   of  preservation 

against  his  (the  lessee's)  will,  and  it  is  impossible  for  the  lessee  to 
attain  the  object  of  the  hiring  on  that  account  (Art.  607). 

The  lessee  being  the  possessor,  and  the  lessor 
Expenses        the  owner  of  the  thing,  if  the  lessee  has  defrayed, 
re  atmg  to       -m  regar^  j0  the  thing  hired,  necessary  expenses 
(expenses   of    preservation,    public    imposts,    etc.) 
Art.  608        properly   chargeable    upon    the    lessor,    he    may 
immediately  demand  reimbursement  thereof  (Art. 
608,  1).     Even  of  beneficial  expenses,  he  may,   on  the   termina- 
tion of  the  hiring,  demand  reimbursement  in  the  same  manner  as  a 
possessor  in  bad  faith — that  is,  provided  that  an  increase  in  value 
resulting  from  such  expenses  still  actually  exists,  he  is  entitled  to 
reimbursement  either  of  the  amount  of  money  expended   or  the 
increase  in  value  at  the  option  of  the  owner  ;  but  on  the  demand  of 
the  lessor  the  Court  may  grant  a  reasonable  period  of  grace  for  such 
reimbursement  (Art.  608,  2). 

3.    Lessee's  Liabilities  (Lessor's  Eights). 

The  chief  liability  of  the  lessee  is  the  payment 
Liability  to      0£  foe  xen^     g0^  for  foe  sake  of  convenience,  we 

will  also  explain  here  the  rights  of  the  lessee  with 
reference  to  the  rent.  Though  the  rent  is  commonly  called  "  chin- 
gin  "  (rental  money)  in  Japanese,  it  need  not 
necessarily  be  paid  in  money.  On  the  contrary,  in 
many  cases  of  hiring  of  land,  a  part  of  the  fruits  reaped  is  delivered 
to  the  lessor  by  way  of  rent.  As  to  when  the  rent  is  to  be  paid,  this 
is  usually  specified  in  the  contract ;  but  the  law  contains  an  optional 
provision  applicable  in  the  absence  of  a  special  stipulation.  Thus,  in 
the  case  of  movables,  buildings  and  residential  land,  the  rent  must  be 
paid  at  the  end  of  each  month,  while  in  the  case  of  other  land,  at 
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the  end  of  each  year  (except  lands  which  have  harvest  seasons,  for 

which  the  rent  is  to  be  paid  without  delay  after  each  harvest)  (Art. 

614).     As   to  the  amount  of  the  rent,  it  ought, 

logically  speaking,  to  he  impermissible  to  modify 

the  rate  at  the  discretion  of  either  party  during  the  currency  of  the 

contract ;  but  out  of  sympathy  for   poor  tenants,   it  is  specially 

provided  in  regard  to  land  {other  than  residential  land)  leased  for  the 

purpose  of  profit-making  (farming,  stock-farming,  etc.)  that  if  the 

profit  made  is  less  than  the  rent  owing  to  vis  major,  the  lessee  may 

demand  a  reduction  of  the  rent  down  to  the  amount  of  such  profit 

(Art.   609) ;   and  that   should   such  a  mishap   continue   for  two 

consecutive     years    or    more     he     may    rescind 

Art.  610        the    coritract    (Art.    610).     Further,    if    part    of 

Art.  611         *^e  *bm&  hired  has  been   destroyed  for  a  cause 

other  than  the  fault  of  the  lessee,  the  latter  may 

demand  a  reduction  of  the  rent  in  proportion  to  the  part  thus  lost 

(Art.  611,  1) ;  and  even  rescind  the  contract  if  such  loss  renders 

it  impossible  for  the  lessee  to  attain  the  object  with  which  the  hiring 

has  been  entered  into  (Art.  611,  2). 

The  ownership  of  the  thing  hired  vesting  in 

Lessee's         the  lessor,  if  the  thing  needs  repair,  or  if  there  is 

liability  to       any  person  wh0  asserts  a  right  in  regard  to  the 

same,  the  lessee  must  inform  the  lessor  of  the  fact 

Art.  615        m  order  to  enable  him  to   adopt  such    suitable 

measures  as  the  occasion  demands  (Art.  615).    For 

the  rest,  the  lessee  is  bound  to  take  care  of  the  thing  with  the  care 

of  a  good  manager ;  and  on  the  termination  of  the 

contract  he  must  immediately  restore  such  thing 

to  the  lessor  ;  but  if  there  is  anything  that  he  has  attached  to  the 

thing  he  may  remove  it  when  returning  the  thing  (Art;  616).    "  In 

case  the  lessee  has  attached  anything  to  the  land  leased,  as  he  is 

under   no  obligation  to  return  the   land  with  the  thing  attached 

thereto,  so  he  has  no  right  to  retain  the  ownership  of  the  thing 

attached,  leaving  it  attached  to  the  land  ;  therefore  he  is  bound  to 

the  lessor  to  remove  the  thing  "  (Supreme  Court,  3rd  Feb.,  1911). 


DETAILED  DISCUSSION   OF  OBLIGATIONS  397 

4.    Assignment  of  Eight  of  Hiring  and  Sub-lettkig 
of  Thing  Hired. 

.  It  is  a  rule  with  any  property  right  that  it  can 

rieht  of  hirine  ^  ^S116^  to  another  either  wholly  or  partly ;  but 
and  sub-letting  the  degree  to  which  a  thing  is  utilized  must  vary 
with  the  person  by  whom  it  is  used  ;  and  the  lessor 
having  permitted  the  use  of  the  thing  because  of 
the  confidence  which  is  placed  by  him  in  the  personality  of  the 
lessee,  the  lessor  is  not  allowed  to  assign  his  right  of  hiring  or  sub-let 
the  thing  to  another  person  without  the  consent  of  the  lesser  (Art. 
612,  1).  Should  the  lessee  contravene  the  foregoing  provisions 
and  let  another  person  use  or  take  the  profits  of  the  thing  hired,  the 
lessor  may  rescind  the  contract  and  so  anticipate  possible  danger  in 
future  (Art.  612,  2.)  "  When  a  lessee  has  let  the  thing  hired 
to  a  third  person  without  the  consent  of  the  lessor,  the  juristic  act 
does  not  take  effect  as  a  sub-letting ;  but  as  between  the  lessee  and 
the  third  person  it  takes  effect  as  a  hiring :  it  is  not  void  by  operation 
of  law ;  only  it  constitutes  a  ground  for  which  the  lessor  may  rescind 
the  contract  against  the  lessee  "  (Supreme  Court,  27th  May,  1907). 
But  what  is  the  validity  of  a  sub-letting  effect- 
ed with  the  consent  of  the  lessee'?  Theoretically 
speaking,  the  sub-letting  of  the  thing  hired  differs  from  the  assign- 
ment of  the  right  of  hiring ;  and  the  original  lessee  (that  is,  sub- 
lessor) does  not  cease  to  be  a  party  to  the  original  contract  of  hiring 
as  in  the  case  of  the  assignment  of  the  right  of  hiring  ;  but  remains 
in  the  same  relation  as  before  with  the  lessor,  while  the  sub-lessee  is 
in  a  relation  with  the  sub-lessor  or  original  lessee,  but  wholly  uncon- 
nected with  the  original  lessor ;  but  if  this  theoretical  consideration 
was  adhered  to  too  closely,  the  original  lessor  would  be  left  in  the 
lurch  should  the  sub-lessor  happen  to  be  a  man  unscrupulous  enough 
to  pocket  the  rent  he  had  received  from  the  sub-lessee  and  pay  no 
part  thereof  to  the  lessor.  For  the  sake  of  convenience,  therefore,  the 
original  lessor  is  enabled  to  exercise  his  right  direct  against  the  sub- 
lessee, it  being  a  matter  of  course  that  such  right  is  determined  by 
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the  original  lessor's  right  as  against  the  original  lessee,  and  that  it 
must  not  exceed  the  scope  of  the  duty  of  the  sub-lessee  to  the 
sub-lessor,  except  that  the  payment  of  the  rent  in  advance  cannot  be 
set  up  against  the  original  lessor  (Art.  613,  1).  This  does  not 
mean,  however,  that  the  original  lessor  may  exercise  his  right  merely 
against  the  sub-lessee  ;  on  the  contrary  he  may  also  do  the  same 
with  the  sub-lessor  as  a  matter  of  course  (Art.  613,  2). 

5.     Termination  of  a  Hiring. 

_    .  .  Though  a  hiring  for  a  fixed  term  is  of  course 

Tacit  renewal    ,  ,  ,  ,.,,..«. 

of  hirinff        terminated  upon  the  maturity  of  such  term,  yet  it 

not  seldom  happens  that  even  after  the  maturity  of 
the  term  the  lessee  continues  to  use  or  take  the 
profits  of  the  thing  hired,  and  the  lessor,  knowing  the  fact,  does  not 
raise  any  objection  thereto.  In  such  a  case,  a  new  contract  of  hiring 
is  legally  deemed  to  have  been  tacitly  entered  into  upon  the  same 
terms  and  conditions  as  the  former  one  but  for  an  indefinite  term 
(Art.  619,  1) ;  but  the  security  attached  to  the  former  contract 
is  extinguished,  and  does  not  pass  to  the  new  one,  except  the  money 
deposited  as  security  for  rent  (shiki-kin),  which  usually  consists  of 
one  to  three  months'  rent,-  and  which  according  to  custom  may 
be  appropriated  by  the  landlord  (for  this  practice  obtains  in  the 
case  of  houses)  in  the  event  of  non-payment  of  rent  (Art.  619, 
2).  "  If  the  parties  to  a  hiring  have  had  no  intention  to  renew 
the  contract  either  at  the  time  of  making  the  contract  or  at  the 
time  of  maturity  of  the  contract,  Art.  619  of  the  Civil  Code  Is  not 
applicable  even  though  the  lessee  continues  to  use  or  take  the  profits 
of  the  thing  and  the  lessor,  knowing  the  fact,  does  not  raise  any 
objection  thereto  "  (Supreme  Court,  15th  February,  1909). 

.  In  the  case  of  a  hiring  the  period  of  duration 

rescission       °^  w^ca  *s  no*  fixed,  either  party  may  rescind  the 

of  contract      contract  at  any  time  ;  but   were  such  rescission  to 

take  effect  all  at  once  it  might  work  injury  to  the 

other  party.     The  law  therefore  provides  a  suitable 
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period,  which,  varies  according  to  the  nature  of  the  subject-matter 
and  on  the  expiration  of  which  (after  due  notice  of  rescission)  the 
contract  is  terminated,  so  that  the  other  party  may,  in  the  meantime, 
adopt  suitable  measures  against  the  termination  of  the  contract. 
Such  period  is  : — 

(1)  One   year  for   land   other  than   that  which  has  harvest 

seasons,  in  which  latter  case  notice  must  be  given  after 
one  of  such  seasons  and  before  the  commencement  of 
cultivation  for  the  following  season ; 

(2)  Three  months  for  buildings  ; 

(3)  One  day  for  rooms  to  let  and  movables  (Art.  617). 

The  foregoing  provisions  also  apply  mutatis 
mutandis  to  a  hiring  the  period  of  duration  of 
which  is  fixed,  if  one  or  both  of  the  parties  has  or  have  reserved  a 
right  of  rescinding  the  contract  toithin  such  period  (Art.  618).  It 
should  be  noted  that  these  are  all  optional  provisions.  In  many 
cases  special  arrangements  are  entered  into  by  the  parties  ;  and  there 
are  also  cases  where  special  custom  governs. 

Though  it  is  rule  that  on   the  rescission  of  a 

.    .  contract  each  partv  is  bound  to  restore  the  other  to 

rescission  J      J 

the  original  state,  yet  in  the. case  of  a  hiring  there 
are  reasons  which  make  the  application  of  such  a 
rule  impracticable,  for  the  prestation  made  by  the  parties  being  con- 
tinuous, it  will  be  no  easy  work  to  calculate  how  much  each  party 
has  received  from  the  other.  Therefore  both  parties  are  regarded  as 
having  made  the  same  amount  of  profit  so  far  that  nothing  need 
be  done  about  what  is  past  and  gone,  the  rescission  of  the  contract 
being  effective  only  for  the  future  ;  but  if  either  party  has  been  in 
fault  damages  may  be  demanded  from  such  party  by  the  other  party 
(Art.  620). 

In  case  the  lessee  is  adjudged  bankrupt,  the 
r  "  lessor  or  the  bankruptcy  administrator  may  rescind 

the  contract  even  when  a  period  is  fixed  for  the  duration  of  the  hir- 
ing, such  rescission  to  take  effect  also  on  the  expiration  of  the  period 
specified  in  Art.  617  ;  but  for  damages  arising  from  such  rescission 
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no  compensation  may  be  demanded  (Ait.  621),  otherwise  the  right 
of  rescission  hereby  conferred  might  not  be  availed  of  as  often  as  pos- 
sible simply  for  fear  of  having  to  pay  damages. 

Should  the  lessee  use  or  take  the  profits  of  the 
Art  622 

thing  contrary  to  the  terms  of  the  contract,  the 

lessor  may  demand  damages,  while  on  the  other  hand  the  lessee  may 
demand  reimbursement  of  the  expenses  defrayed  by  him  in  connec- 
tion with  the  thing,  as  already  explained  ;  but  seeing  that  it  will  be 
difficult  to  establish  such  a  claim  for  damages  or  reimbursement  after 
a  time,  it  is  provided  that  such  claim  is  terminated  if  not  made 
within  one  year  from  the  time  of  the  restoration  of  the  thing  to  the 
lessor  (Art.  622). 

V.     Loan  for  Use  (Shiyo  Taishaku). 

A  loan  for  use  (commodatum  =  shiyo  taishaku) 
Loan  for  use     jg  ^  same  as  a  hiring  of  things  in  that  the  thing 
with  hirinff      borrowed  is  itself  returned  ;  but  the  former  diners 
of  things        from  the   latter  in  (1)  that  it  is  gratuitous  and 
Art  593        ^  ^as^  *'  *s  a  con*rac*;  formed  upon  an  act  (not 
merely  on  agreement).     As  a  rule,  a  contract  comes 
into  existence  upon  agreement ;  but  in  the  case  of  a  contract  such  as 
a  loan  for  use  in  respect  to  which   the  lender  receives  no  considera- 
tion, it  is  not  fair  that  he  should  be  bound  even  before  the  delivery 
of  the  thing.     For  this  reason,  legislative  precedents  agree  in  ruling 
that  a  loan  for  use  takes  effect  only  after  the  thing  has  been  deli- 
vered (Art.  593). 

t  As  in  the  case  of  a  hiring,  the  borrower  is 

riehts  entitled  to  use  or  take  the  profits  of  the  thing  bor- 

rowed according  to  the  method  of  use  as  determined 
Art.  594 

either  by  the  terms  of  the  contract  or  the  nature  of 

the  thing  itself  (Art.  594,  1).  He  may  not  transfer  his  right  or 
sub-let  the  thing  except  with  the  consent  of  the  lender  (Art. 
594,  2).  Should  he  contravene  these  provisions,  he  is  liable  to  a 
penalty  in  the  shape  of  the  rescission  of  the  contract  (Art.  549, 
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3).  "  The  act  of  using  the  thing  borrowed  on  the  part  of  the  bor- 
rower is  not  a  juristic  act ;  therefore  whether  he  must  personally  do 
such  act  of  using  or  cause  another  person  to  do  so  in  his  place  is  a 
question  to  be  decided  in  view  of  the  method  of  use  as  determined 
either  by  the  terms  of  the  contract  or  the  nature  of  the  thing  "  (Reso- 
lution of  the  Hosokwai). 

As  in  the  case  of  a  hiring,  again,  the  borrower 
Borrower's      .   .        ,  ,  ,,  r  , 

,  x-  is  bound  to  exercise  the  care  ot  a  good  manager  m 

regard  to  the  thing  borrowed  ;  and  on  the  termina- 
tion of  the  contract  he  must  return  the  thing  in  its 
original   state,   after  taking  away  anything   which  he  may  have 
attached  thereto  (Art.  598).     Eeceiving  as  he  does  the  profits  of  .the 
thing  without  paying  any  compensation,  the  bor- 
rower  must  pay  out  of  his  pocket  all  ordinary  neces- 
sary expenses.     With  regard  to  other  expenses  (beneficial  expenses) 
he  is  treated  in  the  same  Li'^nner  as  a  possessor  in  bad  faith — that  is, 
only  where  an  increase  in  value   arising  from  such  expenses  still 
actually  exists  the  borrower  is  entitled  to  reimbursement  either  the 
amount  of  money  expended  or  the  increase  in  value  at  the  option  of 
the  lender;  but  in  respect  to  such  reimbursement  the  Court  may 
grant  a  reasonable  period  of  grace  on  the  demand  of  the  lender  (Art. 
595).    For  the  same  reason,  the  lender's  liability  of  warranty  against 
the  defect  or  want  of  the  thine;  or  right  is  deter- 
mined  by  the  provisions  relating  to  gifts  (Art.  596). 
Thus,  the  lender  is  liable  only  when  knowing  of  such  defect  or  want 
he  did  not  inform  the  borrower  thereof ;  but  in  the  case  of  a  loan  for 
use  subject  to  a  burden,  the  lender  is  under  the  same  liability  of 
warranty  as  a  seller  so  far  as  such  burden  goes. 

It  goes  without  saying  that  the  borrower  must 
.      .         return  the  thing  borrowed  at  the  time  fixed  in  the 

contract   (Art.   597,   1).      Even  when  the   dura- 
Art.  597  . 

tion   of  the  loan  is  not  contractually  fixed;  if  the 

purpose  for  which  the  thing  is  to  be  used  is  fixed,  the  time  at  which 

the  using  or  taking  the  profits  of  the  thing  ought  to  be  completed  for 

such  purpose  is  legally  deemed   to  be  the  period  of  duration  tacitly 
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fixed  for  the  loan.  In  other  words,  the  borrower  must  return  the 
thing  when  he  has  finished  using  or  taking  the  profits  of  the  thing 
for  such  purpose  ;  but  if  a  period  of  time  reasonably  sufficient  (under 
ordinary  circumstances)  for  using  or  taking  the  profits  of  the  thing 
has  elapsed,  the  lender  may  demand  the  return  of  the  thing  even 
though  as  a  matter  of  fact  the  borrower  has  not  finished  doing  so 
(Art.  597,  2)*  If  neither  the  period  of  duration  nor  such  pur- 
pose is  specified  in  the  contract,  the  lender  may  at  any  time  demand 
the  return  of  the  thing  (Art.  597,  3).     In  any  case  the  contract 

is    terminated    on    the    death    of    the  borrower 
Art.  599        (Ait  5gg)_ 

Art.  600  jn  ^g  same  way  as  Jn  j;ne  case  0j  a  hjj-jjjg  0f 

things,  damages  resulting  from  using  or  taking  the  profits  of  the 
thing  contrary  to  the  terms  of  the  contract,  or  reimbursement  of  the 
expenses  the  borrower  has  defrayed  in  regard  to  the  thing  must, 
if  at  all,  be  demanded  within  one  year  from  the  time  of  the  restora- 
tion of  the  thing  to  the  lender  (Art.  600). 

VI.     Loan  for  Consumption  (Shohi-taishaku). 

1,  Meaning  of  a  Loan  for  Consumption.    In 
Loan  for        ^e  case  0f  a  joan  £or  consumption  (Mutuum = shohi 

tfiishaJcu),  the  identical  thing  borrowed  need  not 
be  returned :  it  suffices  not  to  return  a  thing  of  the  same  class, 
quality  and  quantity  (Art.  587).  In  this  respect  it 
differs  considerably  from  a  loan  for  use  and  from  a 
hiring  of  things.  As  a  consequence,  the  ownership  of  the  thing 
borrowed  in  the  case  of  a  loan  for  consumption  passes  to  the  bor-> 
rower,  who  in  return  merely  assumes  an  obligation  to  prestate  a 
non-specific  thing.  Such  a  loan  is  called  a  "  loan  for  consump- 
tion "  because  it  is  usually  contracted  for  the  purpose  of  consuming 
the  thing  borrowed ;  but  even  where  the  identical  thing  is  returned 
as  it  is  instead  of  being  consumed,  or  where  a  non-consumable 
thing  is  borrowed,  there  is  nothing  to  prevent  the  loan  being 
called  by  the  name  of  a  loan  for  consumption. 

The  laws  of   most   countries  agree  in  making  a  loan  for  con- 
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sumption  a  contract  formed  upon  acting  in  the  same  manner  as  a 
loan  for  use — that  is,  a  contract  of  loan  for  consumption  takes  effect 
when  the  subject-matter  thereof  is  delivered  by  the  lender  to  the 
borrower  (Art.  587).  But  a  promise  of  a  loan  for  consumption, 
which  is  legally  recognized,  is  a  contract  formed 
upon  agreement.  In  the  case  of  a  promise  of  a 
loan  for  consumption,  the  contract  being  founded  upon  the  financial 
means  of  the  lender  and  the  credit  of  the  borrower,  if  either  of  them 
is  adjudged  bankrupt,  the  contract  loses  its  foundation  and,  conse- 
quently, its  effect  (Art.  589).  "For  the  formation  of  a  loan  for 
consumption,  it  is  not  absolutely  necessary  that  money,  etc.  should 
be  actually  delivered  by  one  party  to  the  other,  and  there  is 
nothing  to  prevent  a  simpler  method  of  delivery  being  resorted  to  " 
(Supreme  Court,  4th  May,  1908).  "  It  is  not  the  object  of  Art. 
587  of  the  Civil  Code  to  insist  upon  the  actual  delivery  of  the  thing, 
but  a  loan  for  consumption  comes  into  existence  if  the  borrower  re- 
ceives the  same  economic  advantage  as  if  the  thing  was  actually 
delivered,  even  though  as  a  matter  of  fact  delivery  has  been  effected 
by  a  simpler  process  (Supreme  Court,  17th  May,  1908).  "  A  loan 
of  public  bonds  to  bearer  effected  for  the  purpose  of  furnishing  them 
as  security  for  good  behaviour  is  a  loan  for  consumption ;  and  the 
ownership  thereof  passes  from  the  lender  to  the  borrower  simulta- 
neously with  the  delivery  of  the  bonds "  (Supreme  Court,  15th 
March,  1900).  "  A  loan  of  money  for  consumption  is  to  be  regarded 
as  a  transaction  under  the  Civil  Code  unless  it  be  contracted  for 
business  purposes  "  (Supreme  Court,  4th  November,  1905).  "  Even 
though  the  parties  agree  to  pay  and  receive  interest  exceeding  the 
limits  fixed  in  the  Law  for  the  Restriction  of  Interest,  such  agree- 
ment is  of  course  unlawful  and  does  not  call  a  valid  obligatory  rela- 
tion into  existence  ;  therefore  a  loan  for  consumption  which  has  such 
an  obligatory  relation  for  its  subject  is  entirely  void "  (Supreme 
Court,  20th  Dec,  1904).  "  When  A  lends  B  a  sum  of  money,  and 
in  order  to  enable  A  to  obtain  repayment  of  the  principal  and  interest 
B  arranges  that  A  shall  receive  all  the  monies  earned  by  B  who  is 
carrying  on  the  profession  of  a  singing  girl,  while  A  pays  all  the 
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taxes  and  expenses  incidental  to  said  B's  business,  the  contract  is  an 
innominate  one  including  a  loan  for  consumption  as  one  of  its  com- 
ponent parts "  {Supreme  Court,  5th  May,  1904).  "  A  loan  of 
money  for  consumption  is  a  juristic  act  of  which  the  essence  is  for 
one  of  the  parties  to  receive  a  sum  of  money  from  the  other  party, 
promising  to  return  the  same  amount  of  money  ;  and  a  mortgage  (by 
which  it  may  be  secured)  is  but  a  kind  of  security  which  is  accessory 
to  the  coutract  of  loan  ;  therefore  even  if  there  has  been  an  erroneous 
expression  of  intention  in  regard  to  the  rank  of  such  mortgage,  such 
error  does  not  render  the  contract  of  loan  null  and  void  "  {Supreme 
Court,  22nd  June,  1900). 

A  loan   for    consumption    being  a    contract 
sumption  may    f°rme(*   uPon   acting,   it   is   a  unilateral  contract, 
be  either       inasmuch  as  the  contract  comes  into  existence  upon 
onerous  or       the  delivery  of  the  thing  and  so  the  lender  assumes 
gratuitous       n0  liability  to  make  any  prestation  as  the  effect  of 
the  contract ;  while  on   the  part  of  the  borrower  he  is  sometimes 
bound  to  pay  a  remuneration  for  the  utilization  of  the  thing  as  well 
as  to  return  the  thing  borrowed,   and  sometimes  not.    In  case  no 
remuneration  is  payable,  the  contract  is  gratuitous  because  the  lender 
is  the  only  party  who  makes  a  pecuniary  sacrifice ;  while  if  the  bor- 
rower is  bound  to  pay  a  remuneration,  the  contract  is  an  onerous 
one.     Such  sacrifice  on  the  part  of  the  borrower  is  called  "  interest " 
{risoku),  while  the  thing  borrowed  and  which  has  to  be  returned  is 
called  the  "  principal  "  {gempon)  :  "  principal  and  interest  "  is  com- 
monly expressed  by  the  term  "  gan-ri  "  which  is  compounded  from 
"  gan  "*  =  "  original "  and  "  ri  "  —  "  profit  "  or  "  interest."    ® 

"  Loan   for  consumption "   and  sale  are  the 

loan  for         *w0  ^iuds  of  contracts  which  are  of  most  frequent 

consumption     occurrence.     In  case  a  person  is  bound  to  make  a 

prestation  of  a  non-specific  thing  for  a  cause  other 

than   a   loan  for  consumption,  it  is  permissible  to 

make  the  thing  the  subject  of  a   loan  for  consumption  by  an  agree- 

*  The  character  used  in  this  word  is  %  :  it  is  similar  to  the  initial  character  ia 
"gempon"  but  here  pronounced  "gan"  by  usage. 
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ment  of  the  parties  (Art.  588).  In  such  a  case  the  proper  course  to 
take  would  be  for  one  of  the  parties  to  deliver  the  thing  to  the  other 
and  then  for  the  latter  (lender)  to  re-deliver  the  same  to  the  former 
(borrower).  Hence  the  above  provision  by  which  the  mere  agree- 
ment of  the  parties  is  substituted  for  the  useless  trouble  of  delivering 
and  re- delivering. 

,.  .  2.  Effect  of  a  Loan  for  Consumption.     The 

Borrower's  *        J  ,.-,•,,  , 

dutv  to  re-       enect  ot  a  loan  tor  consumption  is,  strictly  speak- 

turn :  lender's    ing.  oiny  that  the  borrower  is  thereby  bound  to 

liability  of      return  a  thing  of  the  same  class,  quality  and  quan- 

warranty       ^y  .  y^  jj.  may  ^e  aske^  whether  the  lender  incurs 

any  responsibility  when  there  is  any  imperfection  in  the  right  or  sub- 
stance of  the  thing  delivered  by  the  lender  ?  The  question  is  to  be 
answered  diligently  according  to  whether  the  loan  is,  or  is  not, 
subject  to  interest.  If  it  is  subject  to  interest,  the  provisions  relating 
to  a  seller's  liability  of  warranty  apply  mutatis  mutandis.  Only  in 
case  there  are  latent  defects  in  the  thing,  the  adherence  to  the  above 

rule  would  often,  be  contrary  to  the  wishes  of  the 
Art.  590 

parties  and  defeat;  the  object  with  which  the  con- 
tract has  been  entered  into.  It  is  therefore  specially  provided  that  in 
such  a  case  the  borrower  may  require  the  lender  to  substitute  a  thing 
free  from  defects  in  lieu  of  the  objectionable  one,  and  also  demand 
damages  (if  any)  (A.rt.  590,  1).  In  case  the  loan  bears  no 
interest,  the  lender,  like  a  donor,  is,  as  a  rule,  not  responsible  for 
defects  ,  and  the  borrower  may  return  a  thing  with  the  same  defects 
or  the  value  of  the  thing,  as  it  would  be  difficult  to  find  such  a  defec- 
tive thing  ;  but  if  the  lender,  knowing  of  the  defects,  did  not  inform 
the  borrower  thereof,  he  is  saddled  with  the  .'same  liability  as  a  lender 
in  an  interest-bearing  loan  for  consumption  :  he  must  furnish  another 
thing  without  defects  in  the  place  of  the  thing  originally  delivered 
and  pay  damages  (if  any)  (Art.  590,  2). 

The  question   next  arises  as  to  what  is  to  be 

'  "  tiossible  r^one  ^  *'  ^as  become  impossible  to  return  a  thing 
of  the  same  class,  quality  and  quantity  as  the  thing 
borrowed?     In  such  a  case  there  is  no  alternative 
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but  to  pay  the  value  of  the  thing  instead.  Such  compensation  ought 
to  be  paid  according  to  the  value  of  the  thing  at  the  time  fixed  for  its 
return,  but  it  being  then  impossible  to  find  a  similar  thing,  it  will  be 
likewise  impossible  to  ascertain  its  value ;  therefore  compensation  is 
to  be  made  according  to  the  value  of  the  thing,  at  the  time  nearest 
to  the  time  for  the  return  when  it  was  possible  to  ascertain  such 
value,  namely,  at  the  time  when  it  became  impossible  for  the  bor- 
rower to  perform  his  liability  to  return ;  but  if  the  thing  to  be 
returned  is  a  special  class  of  currency,  and  that  currency  has  lost  its 
quality  as  a  legal  tender,  Art.  402,  2  governs — that  is,  payment 
must  be  made  in  another  class  of  currency  (Art.  592). 

3.  Termination   of  a   Loan  for  Consump- 
Tune  for  return  .   ,      ,,  5 

hon.     It  is  hardly  necessary  to  say  mat  a  loan  for 

Art.  591  consumption  for  a  fixed  term  is  terminated  on  the 
maturity  of  such  term,  but  when  a  time  for  return  has  not  been 
fixed  by  the  parties,  the  lender  ought,  theoretically  speaking,  to  be 
able  to  demand  immediate  return  at  any  time.  In  actual  practice, 
however,  this  would  be  too  hard  upon  the  borrower,  for  were  he  to 
be  in  mora  upon  his  failing  to  return  the  thing  forthwith,  it  would 
be  necessary  for  him  always  to  keep  the  thing  to  be  returned  in  his 
hands,  and  that  would  defeat  the  end  with  which  he  has  made  the 
loan.  The  lender  is,  therefore,  required  to  fix  a  reasonable  period  of 
grace  and  demand  return  within  such  period  (Art.  591,  1).  On 
the  other  hand,  the  lender,  as  a  rule,  need  not  make  any  prepara- 
tions for  receiving  the  return  of  the  thing,  and  so  unless  there  be  a 
time-limit  fixed  for  his  benefit  the  borrower  may  make  the  return  at 
any  time  (Art.  591,  2).  "  When  no  time  for  return  has  been 
fixed  by  the  parties,  the  lender  may,  in  any  manner  whatsoever,  de- 
mand the  return  within  a  reasonable  period  of  time  fixed  by  him ; 
therefore  it  is  not  illegal  to  make  such  demand  in  accordance  with 
summary  procedure  "  (Supreme  Court,  7th  February,  1908). 
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VII.    Hiring  of  Services  (Koyo). 

A  hiring  of  services  (locatio  conductio  operarum 
eamngo         =  Jcoyo)  is  a  contract  formed  upon  agreement  by 
services  "        which  one  party  agrees  to  perform  certain  services 
for  the  other  party  and  the  latter  agrees  to  pay 
him  a  remuneration  therefor  (Art.  623).     Services 
to  be  rendered  by  the  servant  need  not  necessarily  be  physical :  they 
may  be  mental  services  in   scientific  and  artistic  lines,  and  so  on. 
Unless  there  be  a  special  agreement,  the  remunera- 
tion is  to  be  paid  after  the  services  have  been  com- 
pleted (Art.  624)  ;  but  remuneration  fixed  by  periods  of  time  is,  as  a 
rule,  payable  at  the  end  of  each  period  (Art.  624,  2). 

A  hiring  of  services  having  been  entered  into 

Personal        on  ^g  ^asis  of  the  mutual  confidence  in  the  per- 

.        -        sonality  and  ability  of  the  parties,  the  rights  and 

services         duties  under  it   are  of  a  personal  nature,  so  the 

„OK        master  may  not  transfer  his  right  to  a  third  person 
Art.  o<oO 

except  with  the  consent  of  the  servant  (Art.  625, 

1);    nor  may  the  servant  cause   a  third  person  to    perform  the 

stipulated  services  in  his  place  without  the   consent  "of  the  master 

(Art.  625,  2).     Should  the  servant  contravene  this  provision  and 

cause  a  third  person  to  perform  the  services  in  his  stead,  the  master 

may  rescind  the  contract  (Art.  625,  3). 

The  termination  of   a  hiring   of  services   of 

^.    .  course  differs  according  to  whether  a  period  is  or  is 

rescission  °  r 

not  fixed  for  its  duration.  When  the  period  of 
i  •.  !<....  Oration  is  fixed,  it  is  needless  to  say  that  the  par- 
ties are  bound  by  Such  period ;  but  a  hiring  of  services  imposing 
more  or  less  restriction  upon  the  person  of  the  servant,  it  is  not  fair 
to  him  that  he  should  be  so  bound  under  all  circumstances  what- 
soever. According  to  the  Japanese  Civil  Code,  therefore,  either 
party  may,  in  spite  of  such  period  being  fixed,  rescind  the  contract 
for  an  unavoidable  cause  ;  but  if  such  cause  has  been  occasioned  by. 
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the  fault  of  one  of  the  parties  he   is  liable  to  damages  to  the  other 
party  (Art.  628). 

When  a  hiring  of  services  is  entered  into  for 
a  term  exceeding  five  years,  or  it  is  stipulated  to 
last  for  the  lifetime  of  a  certain  person  (either  of  the  parties  or  a  third 
person),  either  party  may  rescind  the  contract  by  giving  three 
months'  notice  after  the  lapse  of  five  years  in  ordinary  cases,  but 
after  the  lapse  of '  ten  years  in  the  case  of  commercial  or  indus- 
trial apprentices  (Art.  626).     Even  where  the  period  of  duration 

is  not  fixed,  the  parties  are  not  to  be  understood 
Art.  627 

as  intending  that   the  relation  shall  be  kept  up 

permanently,  but  that  either  party  may  rescind  the  contract  at 
any  time ;  but  in  order  to  guard  the  other  party  against  unfore- 
seen damage,  it  is  provided  that  such  rescission  does  not  take  effect 
all  at  once,  but  only  upon  the  lapse  of  two  weeks  after  the  notice 
thereof  has  been  given  (Art.  627,  1).  In  case  the  remuneration 
is  fixed  by  periods,  however,  notice  of  rescission  may  be  given 
for  the  following  period  onwards ;  but  such  notice  must  be  given, 
as  a  rule,  during  the  first  half  of  the  current  period  (Art.  627, 
2) ;  but  the  provision  being  intended  to  prevent  the  other 
party  from  sustaining  damage  through  a  sudden  cessation  of  the 
relations  subsisting  between  the  parties,  if  the  remuneration  is 
fixed  by  periods  of  time  of  six  months  or  longer  it  is  not  necessary 
to  give  notice  of  rescission  during  the  first  half  of  the  current  period, 
and  it  suffices  to  do  so  at  least  three  months  prior  to  the  commence- 
ment of  the  following  period  (Art.  627,  3). 

As  indicated  by  their  names,  the  hiring  of 
Art.  629 

services,  and  the  hiring  of  things  are  similar  to 

each  other  in  their  nature,  the  only  difference  being  that  while 
the  subject-matter  in  the  one  case  is  services,  that  in  the  other 
is  things,  with  the  result  that  not  a  few  provisions  relating  to 
the  one  are,  on  the  whole,  the  same  as  those  relating  to  the  other. 
Thus,  if  the  servant  continues  to  perform  services  after  the  maturity 
of  the  term  and  the  master,  knowing  of  the  fact,  raises  no  objec- 
tion thereto,  a  new  contract  of  hiring  is  considered  to  have  been 
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tacitly  entered  into  on  the  same  terms  and  conditions  as  the 
former  one,  but  for  an  indefinite  period  (Art.  629,  1) ;  and 
the  security  attached  to  the  original  contract  is  terminated  upon 
the  maturity  of  the  term  except-  caution-money  (mimoto-hoshokin) 
(Art.  629,  2).  If  the  master  has  been  ad- 
judged bankrupt,  the  servant  or  the  bankruptcy 
administrator  may  rescind  the  contract  in  accordance  with  the 
provisions  of  Art.  627  (above  discussed)  even  when  the  period 
of  duration  is  fixed ;  but  in  this  case  neither  party  may  demand 
from  the  other  party  damages  resulting  from  such  rescission  (Art. 
631).     The  rescission  of  a  hiring  of  services  also  takes  effect  only 

for  the  future  ;  but  if  either  party  has  been  in  fault, 
Art  630 

the   other  party   may   demand   compensation  for 

the  resultant  damages  (Art.  630). 

VIII.    Contract  Work  (Ukeoi). 

"  Contract  work  "  (locatio  conductio  operis  = 

Meaning  of      ukeoi)  is  a  contract   formed  upon  agreement  by 

contract      which  one  party  agrees  to  accomplish  a  certain  work 
work ' ' 

and  the  other  party  agrees  to  pay  him  a  remunera- 

Art.  632  tion  for  the  result  of  such  work  (Art.  632).  "  It  is 
provided  in  various  laws  and  ordinances  that  per- 
sons who  do  contract  work  for  the  Government  must  possess  special 
qualifications  ;  but  there  is  no  law  or  ordinance  which  determines 
the  qualifications  of  sub-contractors  who  undertake  to  execute  work 
for  such  contractors ;  therefore  even  though  the  sub-contractors 
are  not  qualified  directly  to  do  contract  work  for  the  Government, 
the  sub-contracts  between  the  contractors  and  sub-contractors  can- 
not be  regarded  as  void  on  that  score "  (Supreme  Court,  11th 
May,  1908).  In  some  cases  the  accomplished  work  has  to  be 
delivered,  while  in  other  cases  no  delivery  is  required ;  when  the 
accomplished  work  is  to  be  delivered,  sometimes  the  contractor 
himself  furnishes  material,  and  sometimes  he  does  not.  When 
the  contractor  himself  furnishes  materials  and  delivers  the  ac- 
complished work,  the  act  is  closely  akin  to  sale,  while  in  other 
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cases  it  resembles  the  hiring  of  services.  The  standard  of  distinc- 
tion is  to  be  found  in  the  fact  that  in  the  case  of  contract  work 
special  importance  is  attached  to  the  accomplishment  of  the  work, 
while  in  the  case  of  sale  or  hiring  of  services  special  importance 
is  attached  to  the  transfer  of  the  ownership  or  the  services  them- 
selves. "  In  the  case  of  a  contract  of  contract  work  (for  building) 
in  which  the  contractor  furnishes  materials,  the  locator  is  entitled 
to  the  ownership  of  the  building  until  the  furnished  building  is 
delivered "  {Osaka  Court,  of  Appeal,  10th  November,  1910). 
As  to  remuneration,  the  same  rule  as  that  gov- 
erning hiring  of  services  applies.  Thus,  when 
delivery  of  the  thing  contracted  for  is  required,  the  remuneration 
is  to  be  paid  at  the  same  time  as  the  delivery  is  made,  but  in 
other  cases  after  the  accomplishment  of  the  work  (Art.  633).  In 
case  there  are  defects  in  the  subject  of  the  work,  the  contractor 
is  under  a  liability  of  warranty  vis-a-vis  the  locator 
as  in  the  case  of  a  sale.  In  other  words,  the 
locator  may  either  fix  a  reasonable  period  of  time  and  have  the 
defects  repaired  within  such  period  (except  where  the  defects  are 
not  serious,  and  the  outlay  required "  would  be  disproportionately 
considerable)  (Art.  634,  1)  or!  demand  damages  instead  of, 
or  in  addition  to,  the  above,  tbe  principle  of  simultaneous  per- 
formance applying  to  this  case  also  (Art.  634,  2).  "  If  there 
are  defects  in  the  work  the  locator  must  grant  a  reasonable  period 
of  time  when  demanding  repair  of  such  defects ;  but  when  he 
demands  damages  instead  of  such  repair  it  is  not  necessary  to  give 
any  period  of  grace,  and  the  same  may  be  demanded  forthwith 
{Supreme  Court,  27th  April,  1908).  If  owing 
to  the  defects  in  the  subject  of  the  work  it  is 
impossible  for  the  locator  to  attain  the  object  with  which  the 
contract  has  been  entered  into,  the  locator  may,  as  a  rule,  rescind 
the  contract ;  but  in  respect  to  buildings  and  other  structures  on 
the  ground,  it  is  not  only  extremely  difficult  to  restore  things  to 
the  original  state  after  the  rescission  of  the  contract,  but  such  a 
course  would  be  disadvantageous  to  the  national  economy;  there- 
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fore  the  locator  is  barred  from  rescinding  the  contract,  so  that  he 

is  merely  entitled  to  demand  the  repair  of  the  defects  and/or  demand 

damages  (Art.  635).     In  case,  however,  the  defects  are  due  to 

the  nature  of  the  materials   furnished,  or  to  the 
Art   R*iR 

instructions  given,  by  the  locator,  the  contractor 

is  under  no  responsibility  whatever,  except  he  had  knowledge  of 

the  unsuitableness  of  the  materials  or  the  inappropriateness  of  the 

instructions   and  failed   to  inform  the   locator  thereof  (Art.  636). 

This  liability  of  warranty  of  the  contractor,  like 

Art   fi*V7 

that  of  a  seller,  is  terminated  on  the  lapse  of  one 
year  (Art.  637,  1),  such  period  to  commence  to  run  when 
the  thing  is  delivered  in  case  such  delivery  is  required,  or  when 
the  work  has  been  accomplished,  in  case  such  delivery  is  not 
required  (Art.  637).     But  in  view  of  the  fact  that  in  the  case  of 

structures  erected  on  the  ground  (buildings,  walls, 

fences,  embankments,  etc.)  it  is  usually  difficult  to 
discover  the  defects  therein,  the  duration  of  the  contractor's  liability 
in  regard  to  such  structures,  or  the  foundation  thereof,  is  made 
longer.  Thus,  it  is  ten  years  in  the  case  of  stone,  eartjh,  brick 
or  metal  structures,  and  five  years  in  the  case  of  other  structures 
(Art.  638,  1).  In  case,  however,  the  structures  have  been 
lost  or  damaged  (whether  wholly  or  partly)  owing  to  such  defects, 
the  defects  ought  to  be  patent  to  everybody,  and  so  the  contractor's 
liability  is  terminated  within  one  year  from  the  time  of  such  loss 
or  damage  (Art.  638,  2). 

The  period  legally  fixed  for  the  duration  of 

the  contractor's  liability  of  warranty  as  above  (that 
is,  one  year  in  ordinary  cases  and  five  or  ten  years  in  case  of 
structures  on  land)  may  be  contractually  extended ;  but  it  must 
not  exceed  the  period  for  ordinary  prescription  (ten  years)  (Art. 

639).     On  the  other  hand,  it  may  be  stipulated 
.  ..».»..         ^aj.  ^g  contractor  shall  be  free  from  liability  of 
warranty  against  defects,  but  even  then  he  cannot  evade  responsibi- 
lity for  defects  of  which  he  had  knowledge  but  which  he  did  not 
disclose  to  the  locator  (Art.  640). 
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So  long  as  the  work  is  not  accomplished  the 

Eight  of        locator  may  at  any  time  rescind  the  contract  on 

rescission       pnying  compensation  for  damages  to  the  contractor 

Art  641        (Art.    641).      If  the    locator    finds  it  no   longer 

•       necessary  to  have  the  work  accomplished,  it  would 

be  disadvantageous  to  the  national  economy  for  the  contractor  to 

continue  expending  time  and  labour  on  the  remainder  of  the  work 

which,  however  valuable  it  might  have  appeared  to  the  locator, 

may  not  be  of  any  value  to  other  persons.     "  A  contract  of  contract 

work  may  be  rescinded  not  only  by  either  party  in  accordance  with 

Art.  541  of  the  Civil  Code  for  the  non-performance  of  the  other 

party's   obligation,   but    also   by   the    locator  in    accordance   with 

Art.  641  at  any  time  prior  to  the  accomplishment  of  the  work  " 

(Supreme  Court,  25th  Feb.,  1911).     "  Art.  641  of  the  Civil  Code 

provides  that  although  the  locator  may  rescind  the  contract  at  any 

time  so  long  as  the  work  has  not  yet  been  accomplished,  he  must 

pay  damages  resulting  from   such  rescission  :   it  does  not  provide 

that  an  intention  to  rescind  the  contract  cannot  be  expressed  unless 

he  first  tenders  compensation  for  damages "  (Supreme  Court,  1st 

October,  1904). 

As  in  the  case  of  a  hiring  of  services,  if  the 
Art.  642 

locator  is  adjudged  bankrupt,  the  contractor  or  the 

bankruptcy  administrator  may  rescind  the  contract,  in  which  case 
the  contractor  may  participate  in  the  distribution  of  the  assets  for 
the  remuneration  for  work  so  far  done  and  for  expenses  not  in- 
cluded in  such  remuneration  (Art.  642,  1) ;  but  neither  party 
may  demand  damages  resulting  from  such  rescission  (Art.  642, 
2). 

IX.     Mandate  (I-nin). 
1.     Meaning  of  the  Term  "  Mandate." 


Mandate   (mandatum= i-nin)   is  a   contract 
.^"^S  °*      formed  upon  agreement  by  which  one  party  com- 
missions the  other  party  to  do  a  juristic  act,  and 


"  mandate  " 
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the  other  party  agrees  to  do  such  act  (Art.  643). 

This  is  another  class  of  contract  for  engaging  the 
services  of  another  person,  and  so  there  are  points  in  which  it 
resembles  the  hiring  of  services  and  contract  work.  Its  distinctive 
features  are  (1)  that  its  subject  is  a  execution  of  a  juristic  act  and 
(2)  that  the  other  party  (mandatary)  is,  as  a  rule,  entitled  to  no 
remuneration.  When  doing  the  juristic  act  entrusted  to  him,  the 
mandatary  sometimes  acts  in  the  name  of  the  mandator  and 
sometimes  in  his  own  name.  When  he  acts  in  the  name  of  the 
mandator,  he  is  the  representative  of  the  mandator  and  the  result 
of  the  act  accrues  directly  to  the  mandator ;  but  when  he  acts  in 
his  own  name  he  has  no  authority  of  representation  ;  consequently 
the  result  of  the  act  accrues  first  to  the  mandatary,  who  is  then 
bound  to  transfer  it  to  the  mandator ;  and  so  no  legal  relation  is 
produced  directly  between  the  other  party  to  the  juristic  act  and 
the  mandator  (the  case  being  one  of  indirect  representation). 

2.     The  Effect  of  a  Mandate.     The   effect 
isnectola       Qr  a  man^ate  must  not  be  confounded  with  the 
mandate  art  • 

effect  of  the   act   with  the   domg    of  which  the 

mandatary  has  been  intrusted.  The  effect  of  a  mandate  defines 
the  relations  between  the  mandator  and  the  mandatary.  It  will 
be  conveniently  considered  under  two  heads,  namely,  (1)  the 
mandatary's  duties  (the  mandator's  rights)  and  (2)  the  mandator's 
duties  (the  mandatary's  rights). 

The  mandatary  is  under  an  obligation  to  deal 

Mandatary's     with  the   affair  intrusted  to  him  (that  is,  to  do 

duties  ^g  juristic  act  -which  he  has  been  commissioned 

Art  G44        *°  ^°)-       ^"e  k  bound  *°  manage   the  business 
intrusted  to  him  with  the  care  of  a  good  man- 
ager according  to  the  intent  and   purpose  of  the  mandate   (Art. 
644).       It    is    a   rule    that    he    must    attend    to   the    matter   in 
person,  instead  of  intrusting  it  to  another  person.     The  business 
really  being  the  bnsiness  of  tlfe  mandator,  it  is  pro- 
per  for  the   latter  to  oversee   the   doings  of  the 
mandatary  and  adopt  suitable  measures  according  to  their  result ;  so 
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on  the  demand  of  the  mandator,  the  mandatary  must  at  any  time 
give  a  report  on  the  condition  of  the  business  under  his  management, 
and  also  report  full  particulars  upon  the  termination  of  the  mandate 
(Art.  645).  He  must  deliver  to  the  mandator  the  things  he  has 
received  in  connection  with  the  management  of  the 
business  intrusted,  as  well  as  fruits  reaped  there- 
from ;  he  must  also  transfer  to  the  mandator  all  rights  he  has 
acquired  in  his  name  but  on  account  of  the  mandator  (Art.  646). 
"  Even  where  the  mandator  has  acquired  a  right  in  his  own  name,  if 
it  has  been  acquired  under  the  stipulation  that  it  is  done  for  the 
benefit  of  the  mandator,  the  right  accrues  to  the  mandator  as  a 
matter  of  course  immediately  upon  the  acquisition ;  and  it  is  absolute- 
ly unnecessary  to  make  any  special  -expression  of  intention  "  (Su- 
preme Court,  16th  May,  1905).  "  Even  when  the  subject-matter  of 
that  duty  of  the  mandatary  by  virtue  of  which  he  is  bound  to  deliver 
to  the  mandator  things  received  in  connection  with  the  management 
of  the  business  intrusted  is  fungible  things,  they  are,  as  a  rule,  to  be 
considered  as  having  become  specific  so  far  as  the  parties  are  con- 
cerned "  (Supreme  Court,  5th  March,  1901).  In  case  the  man- 
datary has  spent  for  his  own  benefit  money  which 
Art.  647 

should  have  been  delivered  to  the  mandator,  or 

which  should  have  been  used  in  connection  with  the  management  of 
the  business  intrusted,  he  must  return  the  same  with  legal  interest 
from  the  day  when  he  spent  it,  and  further  pay  damages  (if  any) 
(Art.  647).  "  In  case  A.  has  deceived  B.  and  caused  B.  to  give 
him  a  mandate  for  collecting  an  obligation,  and  spent  on  his  own 
account  the  money  he  has  collected  from  the  debtor  accordingly, 
B.  has,  in  accordance  with  Art.  647,  the  right  to  demand  reimburse- 
ment of  the  money  so  spent  and  interest  thereon  as  well  as 
damages ;  but  he  has  no  right  to  demand,  by  way  of  damages, 
the  money  collected  by  A."  (Supreme  Court,  16th  March 
1906). 

A  mandate  is  usually  a  unilateral  and  gra- 

Mandator's      tuitous  contract ;  but  in  some  cases  the  mandator 

agrees  to  pay  a  remuneration  for  the  services  of  the 
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mandatary  in  respect  to    the  business    intrusted 

~ "  (Art.  648,  1).     In  case  the  mandator  is  bound 

to  pay  a  remuneration  to  the  mandatary,  the  same  rule  as  in  the 
case  of  hiring  of  services  governs — in  other  words,  it  is  to  be  paid 
after  the  execution  of  the  business  ;  but  if  the  remuneration  is  fixed 
by  periods  of  time  it  is  payable  at  the  end  of  each  period  (Art.  648, 
2).  In  case  the  mandate  is  terminated  before  the  completion  of 
the  business  for  a  cause  not  imputable  to  the  mandatary,  how  is  he 
to  be  remunerated  for  his  services  ?  This  is  a  question  to  be  decided 
in  view  of  the  intention  of  the  parties  in  each  particular  case  ;  but  it 
has  been  thought  convenient  to  insert  an  optional  provision  which 
governs  cases  where  the  parties  have  not  expressed  an  intention 
under  this  head — that  is,  the  mandatary  may  claim  his  remunera- 
tion in  proportion  to  what  he  has  already  done  (Art.  648,  3). 
"  The  provisions  of  Art.  648,  2  of  the  Civil  Code  are  intended  to 
prevent  the  mandatary  from  claiming  remuneration  until  he  has 
done  the  juristic  act  intrusted  ;  and  it  is  not  intended  to  prevent  him 
from  making  such  demand  until  after  he  has  performed  all  his  duties 
vis-a-vis  the  mandator  "  {Supreme  Court,  31st  Oct.,  1903).  "  In 
case  a  client  has  discharged  his  advocate  before  the  completion  of  the 
business  intrusted,  unless  there  be  a  special  stipulation  to  the  contrary 
the  advocate  is  merely  entitled  to  remuneration  in  proportion  to  the 
labour  he  has  expended  for  the  client,  and  not  to  the  whole  of  the 
remuneration  previously  agreed  upon  as  payable  upon  the  completion 
of  the  business  intrusted  "  {Supreme  Court,  24th 
Dec,  1898).  As  to  the  expenses  required  for  the 
management  of  the  business  intrusted,  the  mandator  must,  if  requir- 
ed, pay  them  to  the  mandatary  in  advance  (Art. 
649).  As  it  would  not  be  fair  that  the  mandatary 
should  be  obliged  to  sustain  loss  as  the  result  of  the  management  of 
the  business  intrusted,  the  mandator  is  further  placed  under  the 
following  obligations,  namely  : — 

(1)  If  the  mandatary  has  defrayed  out  of  his  pocket  expenses 
which  can  be  subjectively  regarded  (by  the  mandatary 
using  the  care  of  a  good  manager)  as  necessary  (even 
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though  they  are  not  objectively  so)  the  mandator  must 
reimburse  such  expenses  with  interest  thereon  from  the 
day  of  disbursement  (Art.  650,  1) ; 

(2)  If  the  mandatary  has  contracted  obligations  which  can  be 

subjectively  regarded  as  necessary  (even  though  they  are 
not  objectively  so),  the  mandator  must  perform  such 
obligations  in  place  of  the  mandatary ;  and  if  such 
obligations  are  not  due,  the  mandator  must,  on  demand, 
furnish  proper  security  therefor  (Art.  650,  2)  ; 

(3)  If  the  mandatary  has  sustained  damages  in  the  manage- 

ment of  the  business  without  any  fault  on  his  part,  the 
mandator  must  pay  compensation  for  such  damages 
(Art.  650,  3). 

3.     Termination  of  a  Mandate.     It  is  hardly 

Termination     necessary  to  remark  that  a  mandate  is  terminated 

.  , .    „        on  the  completion  of  the  business  intrusted,  the 

rescissions      maturity  of  the  term,  etc.    But  based  as  a  mandate 

is  on  the  mutual  confidence  of  the  parties,  it  is  not 
Art  651 

.  .>,_..         desirable  for  either  party  to  continue  in  a  relation 

of  mandate  with  the  other  party  in  whom  he  can  no  longer  place 
implicit  confidence ;  so  either  party  may  at  any  time  rescind  the 
contract  (Art.  651,  1) ;  but  as  it  is  not  right  for  either  party  unwar- 
rantably to  inflict  damage  upon  the  other,  the  party  who  has  rescind- 
ed the  contract  at  a  time  unfavourable  to  the  other  party  must  pay 
compensation  for  the  damages  sustained  by  the  latter  in  consequence, 
except  such  rescission  has  been  effected  for  an  unavoidable  cause 
(Art.  651,  2).  '•'  The  provisions  of  the  Civil  Ggde^relating  to 
mandate  cannot  be  regarded  as  those  relating  to  public  order; 
therefore  a  stipulation  different  to  the  provisions  of  the  Civil  Code 
may  be  entered  into  in  a  contract  of  mandate  ;  but  an  arrangement 
to  the  effect  that  the  mandate  shall  not  be  rescinded  for  a  certain 
period  cannot  be  enforced  by  the  mandatary  when  the  mandator 
has  expressed  an  intention  to  rescind  the  contract "  (Supreme 
Court,  23rd  January,  1903).  "  The  relations  between  an  advocate 
and  his  client  are  neither  more  nor  less  than  relations  of  representa- 
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tion  based  on  mandate ;  therefore  the  client  may  discharge  the 

advocate  without  giving  any  reason  for  so  doing  "  (Supreme  Court, 

24th  Dec,  1898). 

„„  A  mandate  is  also  terminated  on  the  death  or 

Art  653 

bankruptcy  of  either  party,   and  also  when   the 

mandatary  is  adjudged  incompetent  (Art.  653) — a  necessary  con- 
sequence of  the  fact  that  mutual  confidence  is  the  basis  of  the  relation 
of  the  mandate. 

When  a  mandate  is  terminated  on  the  death, 

Legal  re-       e^  Qf  efther  party,  the  other  party  might  sustain 
lations  after     ,       .  «...  .  ,.       .    ,    .„ 

...       ...      loss  because  of  his  ignorance  or  the  tact  it  some 

the  termination  ° 

of  mandate      suitable  precautionary  measures  were  not  adopted. 

Therefore  when  a  mandate  is  terminated,  whether 
Art.  655 

it  be  for  a  cause  happening  to  the  mandator  or  the 

mandatary,  the  fact  must  be  notified  to  the  other  party.     Unless 

such  notice  is  given,  or  the  other  party  otherwise  knows  of  the  fact, 

the  termination  of  the  mandate  cannot  be  set  up  against  the  other 

party  (Art.  655).     In  urgent  (pressing)  circumstances,  even  after  the 

termination  of  the  mandate  the  mandatary  or  his 

heir  or  legal  representative  must  adopt  necessary 

measures  until  the  mandator  or  his  heir  or  legal  representative  is 

able  to  take  charge  of  the  business  intrusted  (Art.  654).  • 

The  rescission  of  a  mandate  also  takes  effect 

Art  652 

only  for  the  future.     Consequently  it  does  not  affect 

the  juristic  acts  already  done  in  virtue  of  the  mandate.  But  if 
either  party  has  been  in  fault,  the  other  party  may  demand  com- 
pensation for  the  resultant  damages  (Art.  652). 

In  the  Japanese  Civil  Code,  mandate  is  con- 

Quasi-mandate   g^a  t0  mandates  for  doing  juristic  acts ;  but  the 

Art  658        provisions  relating  to  mandate  proper  apply  mutatis 

mutandis  to  mandates  of  affairs  other  than  juristic 

acts  (Art.   656).     Further,   in  the  case  of  hiring  of  services  also, 

an  element  of  mandate  often  enters  into  the  relations  between  the 

parties.     The  relations  among  the  members  of  an  association  also 

usually  include  a  relation  of  mandate  ;  and  therefore  the  foregoing 
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provisions  relating  to  mandate  apply  mutatis  mutandis  to  certain 
aspects  of  those  relations,  as  we  shall  see  at  greater  length  later  on. 

X.    Deposit  (Kitaku). 

Deposit  (deposii5im= kitaku)  is  a  contract  by 

Meaning  of      which  one  party  agrees  to  keep  a  thing  in  custody 

deposit         for  jkg  ofchej.  party,  and  which  takes  effect  when 

Art  657  ^e  firsfc"menti°ned  P^ty  (the  depositary)  obtains 
delivery  of  the  thing  (Art.  657).  So  long  as  the 
thing  is  not  taken  delivery  of,  there  is  a  promise  of  deposit,  but  no 
deposit.  This  belongs  to  the  same  category  as  the  three  last  classes 
of  contracts  in  that  it  is  likewise  based  on  personal  services  ;  but  it  is 
characterized  by  the  fact  that  there  must  always  be  a  thing,  and 
that  the  contract  is  not  formed  upon  mere  agreement  but  upon  the 
doing  of  a  certain  physical  act — i.e.  the  delivery  of  the  subject- 
matter. 

The  depositary  is  merely  bound  to  keep  a  thing 
to  keen  a  thine-  'n  cus*°^y  f°r  *he  depositor — that  is,  to  hold,  guard 
in  custody      an^  preserve  the  thing  for  the  depositor.    He  is 
therefore  entitled  to  possessory  rights  and  has  the 
right  to  do  acts  of  preservation,  but  has  no  right  to 
use  the  thing  or  cause  'a  third  person  to  keep  it  in  custody  instead, 
except  with  the  consent  of  the  depositor  (Art.  658,  1).     In  case 
the  depositary,  with  the  consent  of  the  depositor,  has  caused  a  third 
person  to  have  charge  of  the  thing,  he  is  responsible  towards  the 
depositor  for  the  appointment  and  supervision  of  such  sub-depositary. 
If,  however,  the  sub-depositary  has  been  appointed  in  accordance 
with  the  nomination  of  the  depositor,  the  depositary  is  not  responsi- 
ble for  the  sub-depositary  unless  he,  knowing  of  the  unfitness  or 
untrustworthiness    of    such    sub-depositary,    neglected    to  ^.inform 
the  depositor  thereof  or  dismiss    the    said  sub-depositary.      The 
sub-depositary  has  the  same  rights  and  is  under  the  same  liabilities 
as  the  depositary  as  against  the  depositor  and  third  persons  (Art. 
658,  2). 
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In  some  cases  the  depositor  pays  remuneration 
for  the  safekeeping  of  the  thing,  while  such  is  not 
the  case  in  others.  When  the  depositary  receives  remuneration  he 
must  use  the  care  of  a  good  manager  in  regard  to  the  safe-keeping 
of  the  thing  ;  but  otherwise  ft  suffices  for  him  to  bestow  the  same 
care  upon  the  matter  as  he  does  in  respect  to  his  own  property 
(Art.  659). 

A  deposit  being  undertaken  for  the  benefit  of 

Return  of  thing  the  depositor,  the  latter  may  at  any  time  demand 

deposited       the  retum  of  tbe  tbing  deposited  (Art.  662).     Even 

Art  662        where  a  time  for  return  is  fixed  in  the  contract, 

such  time-limit  exists  in  favour  of  the  depositor  and 

is  binding  on  the  depositary  only,  so  that  the  latter  may  not  return 

the  thing  previous  to    the    time    except    for    an 

Art.  663, 2       unavoidable     cause     (Art.    663,     2).        So    the 

depositor  may  freely  waive   the   benefit   of  such 

time-limit   and   demand  the  return  of  the  thing  at  his  discretion. 

If  no  time  is  fixed  for  the  return,  it  goes  almost 

Art.  663, 1      almost  without  saying  that  either  party  may  at  any 

time    rescind    the    contract   (Art.    663,    1).      As 

to  the  place  where  the  thing  is  to  be  returned,  it  must,  as  a  rule,  be 

returned  at  the  place  where  it  was  to  be  held  in  custody ;  but  if  the 

depositary  has,  for  any  good  reason,  removed  it 

elsewhere  it  may  be  returned  at  the  place  where  it 

actually  is  (Art.  694). 

As  a  rule,  the  depositary  is  bound  to  return  the 
deiwisit         very  *Q™g  deposited  ;  but  in  some  cases  he  is  per- 
mitted to  consume  the  thing,  it  being  sufficient  for 
him  to  return   a  thing  of  the  same  value  (as,  for 
example,  in  the  case  of  monies  deposited  in   a  bank).     Irregular 
deposit  (hensoku  JcitaJcu  =  a,s  such  deposit  is  called)  being  very  closely 
akin  to  loans  for  consumption,   the   provisions  relating  to  the  latter 
apply  mutatis  mutandis  to  the  former ;  but  in  view  of  the  fact  that 
it  is  essentially  a  deposit,  it  is  specially  provided  that  if  the  time  for 
return  has  not  been  fixed  in  the  contract  the  depositor  may  at  any 
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time  demand  the  return  (Art.  666).  "  Art.  666  of  the  Civil  Code  is 
to  be  understood  as  meaning  that,  with  the  exception  of  the  matter 
contemplated  in  the  proviso  attached- thereto,  all  matters  relating  to 
irregular  deposit  (whether  they  relate  to  the  formation  of  the  contract 
or  not)  are  governed  by  the  provisions  relating  to  loans  for  consump- 
tion "  (Supreme  Court,  5th  May,  1903). 

Should  a  third  person  assert  a  right  in  regard 

to  the  thing  deposited  and  bring  an  action  against 

the  depositary  or  attach  (seize)  the  thing,  the  depositary  must  inform 

the  depositor  of  the  fact  (Art.  660) ;  while  the  depositor  must  pay 

compensation  to  the  depositary  for  damages  caused 

by  the  nature  of  the  thing  or  defects  therein,  except 

the  .depositor,  without  any   fault  on  his  part,  did  not  know  of  the 

nature  or  defects,  or  the  depositary  had  knowledge  thereof  (Art.  661). 

Deposit    closely    resembling   mandate — more 
Art.  665  ...  .  ,  ,       ..  ,    . 

especially  quasi-mandate — the    provisions  relating 

to  the  effect  of  mandate  apply  mutatis  mutandis  to  deposit  (Art. 

665).    Thus:— 

1.  Monies  or  other  things  which  the  depositary  has  received 
from  the  depositor  or  a  third  person  in  connection  with  the  safe- 
keeping of  the  thing,  as  well  as  the  fruits  reaped  from  the  thing, 
must  be  delivered  to  the  depositor.  The  same  applies  to  rights 
which  the  depositary  has  acquired  in  his  own  name  in  the  same  con- 
nection (in  reference  see  Art.  647).  If,  for  example,  the  depositary 
has  sold  the  thing  for  fear  that  it  would  otherwise  perish,  he  must 
deliver  the  purchase  money  to  the  depositor.  If  the  purchase  money 
is  not  yet  received,  then  the  obligation  must  be  transferred  to  the 
same. 

2.  If  the  depositary  has  spent  on  his  account  money  which  he 
should  deliver  to  the  depositor  or   should  be  used  for  the  latter's  ■ 
benefit,  with  or  without  the  consent  of  the  depositor,  he  must  repay 
the  money  so  spent  with  legal  interest  from  the  day  of  spending  and 
further  pay  damages  (if  any)  (in  reference  see  Art.  647). 

3.  If  the  depositary  is  entitled  to  remuneration  in  virtue  of  a 
special  arrangement,  he  may  only  claim  such  remuneration  after  he 
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has  performed  his  duty  of  safe-keeping,  but  if  the  remuneration  is 
fixed  by  periods  of  time  it  may  be  demanded  at  the  end  of  each 
period  ;  but  if  the  deposit  has  been  terminated  for  a  cause  not  im- 
putable to  the  depositary,  the  latter  may  demand  remuneration  in 
proportion  to  the  degree  to  which  he  has  performed  his  obligation 
(in  reference  see  Art.  648). 

4.  If  expenses  are  required  for  the  safe-keeping  of  the  thing 
deposited,  the  depositor  must  pay  them  in  advance  if  so  required  (in 
reference  see  Art.  649). 

5.  If  the  depositary  has  defrayed  expenses  which  can  be  sub- 
jectively regarded  as  necessary  for  the  safe-keeping  of  the  thing,  he 
may  demand  reimbursement  thereof  with  interest  from  the  day  of 
disbursement  (in  reference  see  Art.  650, 1). 

6.  If  the  depositary  has  contracted  obligations  which  can  be 
subjectively  regarded  as  necessary  for  the  same  purpose,  the  depositor 
must  pay  them  in  place  of  the  depositary ;  and  if  such  obligations 
are  not  due,  he  must,  on  demand,  furnish  to  the  depositary  proper 
security  therefore  (in  reference  see  Art.  650,  2). 

XI.     Association  or  "  Partnership  "  (Kumi-ai). 

1.    .  Meaning  of  the  Term  "  Association." 

A  cqntract  of  association  (societas— kumi-ai), 
^  Meaiung  of^    is  one  formed  by  an  agreement  by  which  each  of 
the  contracting  parties  agrees  to  make  a  contribu- 
Art.  667, 1      tion  in  order  to  carry  on  a  common  undertaking. 
In  that  it  calls  into  existence  a  body  composed  of 
a  number  of  persons,  it  differs  considerably  from  other  kinds  of  con- 
tracts ;  and  while  it  ressembles  an  association  that  is  a  juridical 
person  (shadan  hojin),  it  differs  from  the  latter  in  that  the  body  in 
question  does  not  possess  an  independent  personality,  but  is  simply  a 
•  contractual  relation  subsisting  among  the  several  members  thereof ; 
and  so,  as  against  third  persons,  the  rights  and  duties  of  the  associa- 
tion are  really  the  rights  and  duties  of  the  individual  members  there- 
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of.  In  the  case  of  an  association  which  is  a  juridical  person,  the 
members  first  enter  into  a  contract  of  association  for  the  organization 
of  such  an  association.  In  this  light,  an  association  which  is  a 
juridical  person  is  the  offspring  of  a  contract  of  association  which  has 
additionally  come  to  possess  a  juridical  entity.  "  As  to  the  question 
of  what  is  the  legal  nature  of  the  act  of  promoting  the  organization 
of  a  company  the  Commercial  Code  contains  no  provision ;  and  on 
seeking  a  solution  in  the  Civil  Code,  it  is  found  that  when  the  pro- 
moters bear  the  expenses  of  organization  and  endeavour  to  form  a 
company,  the  thing  closely  resembles  a  contract  of  association. 
Therefore  it  is  proper  that  the  provisions  relating  to  association 
should  be  applied  thereto  mutatis  mutandis  "  (Supreme  Court,  23rd 
December,  1910). 

2.    Effect  of  a  Contract  of  Association. 

Each  party  to  a  contract  of  association  is  bound 
tribntion        *0  ma^e  a  contribution,  the  nature  and  amount  of 
such  contribution  to  be  fixed  in  the  contract.    The 
contributions  of  the  several  members  need  not  be  of 
the  same  amount,  nor  is  it  always  necessary  that  they  should  consist 
of  money  or  other  material  things,  but  property  rights  and  even 
personal  services  may  be  furnished  by  way  of  con- 
Art.  667,  2      tributions   (Art.   667,   2).     When    money  is  the 
Art  669         subject  of  a  contribution,  a  member  who  has  failed 
to  make  such  contribution  must  pay  not  merely 
interest  thereon  but  also  damages  resulting  from  his  negligence  to 
pay  (Art.  669). 

As  to  the  management  of  the  affairs  of  an  as- 
of  affairs        sociation,  legislative  precedents  differ.     According  to 
some,  it  is  to  be  dealt  with  by  the  unanimous  yota 
of  the  members,  while  according  to  others  it  may 
Art.  673        kg  atten(iea  to  by  each  member  at  his  discretion. 
Neither  of  these  extremes  is  adopted  by  the  Japanese  Civil  Code,  ac- 
cording to  which  the  matter  is  to  be  decided  on  by  a  majmity  vote  of 
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the  members  (Art.  670,  1).  But  particular  members  or  outsiders 
may  be  entrusted  with  the  management  either  by  the  original  con- 
contract  or  a  subsequent  agreement,  in  which  case  the  affairs  of  the 
association  are  to  be  transacted  by  a  majority  vote  of  such  managers 
(Art.  670,  2).  But  so  far  as  the  daily  ordinary  affairs  of  the 
association  go,  each  member  or  each  manager  (as  the  case  may  be) 
may,  notwithstanding  the  foregoing  provisions,  deal  with  them  at  his 
discretion  nnless  the  other  members  or  managers  (as  the  case  may 
be)  object  thereto  before  the  accomplishment  of  his  act  (Art.  670, 
par.  3).  "  In  order  that  a  juristic  act  done  between  a  member  of  an 
association  and  a  third  person  may  be  set  up  against  the  other 
members,  the  provisions  of  Art.  670  of  the  Civil  Code  must  be  in- 
variably followed  unless  there  be  different  expression  of  intention 
among  the  members  "  (Supreme  Court,  13th  June,  1907).  In  case 
particular  members  are  chosen  as  managers,  the  other  members 
have  no  power  to  manage  the  affairs  of  the  association,  but  they 
have  still  power  to  supervise  and  examine  into  its  affairs  and  the 

condition   of  the   association  property  (Art.    673). 

In  such  case  the  provisions  relating  to  mandate 
(Arts.  644-650)  apply  mutatis  mutandis  to  the  relations  between  the 
managing  members  and  the  other  members  (Art.  671)  (it  being  a 
matter  of  course  that  when  outsiders  are  chosen  as  managers  the 
relations  between  such  managers  and  the  members  of  the  association 
are  purely  those  of  mandate,  and  are  entirely  governed  by  those  pro- 
visions relating  to  mandate).     Thus  : — 

1.  The  managing  members  must  execute  the  affairs  of  the 
association  with  the  care  of  a  good  manager  and  in  accordance  with 
the  intent  and  purpose  of  the  contract  (in  reference  see  Art.  644). 

2.  On  demand  of  any  of  the  other  members,  the  managing 
members  must  at  any  time  report  on  the  condition  in  which  the 
affairs  of  the  association  are,  and  on  the  termination  of  their  work 
they  must  further  report  full  particulars  (in  reference  see  Art.  645). 

3.  Money  or  other  things  which  they  have  received  in  the 
execution  of  the  affairs  of  the  association,  as  well  as  their  fruits,  must 
be  delivered  to  all  the  members.     Eights  which   the  managing 
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members  have  acquired  in  their  own  names,  but  on  behalf  of  all  the 
members,  must  be  placed  under  the  co-ownership  of  all  the  members 
(in  reference  see  Art.  646). 

4.  If  the  managing  members  have  spent  on  their  own  account 
money  which  they  should  deliver  to  all  the  members  or  use  for  the 
latter's  benefit,  they  must  pay  interest  thereon  and  damages  (if 
any)  (in  reference  see  Art.  647). 

5.  In  the  absence  of  a  special  stipulation  the  managing 
members  have  no  right  to  claim  remuneration.  Even  where  they 
are  entitled  to  a  remuneration  such  may  not  be  claimed  urftil  after 
they  have  completed  the  management,  but  remuneration  fixed  by 
periods  of  time  may  be  demanded  after  each  period.  In  case  the 
managing  members  have  had  to  give  up  the  management  prema- 
turely for  a  cause  not  imputable  to  them,  they  may  claim  remunera- 
tion in  proportion  to  the  amount  of  the  work  done  so  far  (in 
reference  see  Art.  648). 

6.  If  expenses  are  required  for  the  management,  they  must 
be  paid  in  advance  out  of  the  funds  of  the  association  on  the  demand 
of  the  managing  members  (in  reference  see  Art.  649). 

7.  If  the  managing  members  have  defrayed  expenses  which 
can  be  subjectively  considered  as  necessary  for  the  management  of 
the  affairs  of  the  association,  they  may  demand  reimbursement 
thereof  out  of  the  funds  of  the  association  with  interest  from  the 
day  of  disbursement.  If  they  have  contracted  obligations  which 
can  be  subjectively  considered  as  necessary  for  the  same  purpose, 
they  must  be  paid  out  of  the  funds  of  the  association  ;  and  if  they 
are  not  due,  proper  security  must  be  furnished  to  the  managing 
members  out  of  the  association  property  if  required.  If  the  manag- 
ing members  have,  without  any  fault  on  their  part,  sustained 
damages  in  the  management  of  the  affairs  of  the  association,  such 
damages  must  be  made  good  out  of  the  funds  of  the  association 
(in  reference  see  Art.  650). 

In  case  one  or  more  members  are  fixed  in 
the  contract  of  association  as  managers,  to  make 
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any  change  in  them  would  be  to  make  a  change  in  the  terms  of 
the  contract  itself  and,  strictly  speaking,  therefore,  such  change 
can  only  be  made  with  the  consent  of  all  the  members ;  but  see- 
ing that  such  a  plan  would  not  work  well  in  practice,  it  is  specially 
provided  that  any  of  such  managers  may  resign  for  any  good 
reason,  but  that  none  of  them  may  be  discharged  except  for  a 
good  reason  and  with  the  unanimous  agreement  of  the  other 
members  (Art.  672). 

The  profits  made,  or  losses  incurred,  by  the 

Distribution     association  as  the  result  of  carrying  on  its  business 

of  profits        must  be  distributed  among,  or  shared  by  all  the 
slid.  Iossgs 

members.       A   contract  of  association   by  which 

Art.  674        some  members   bear   absolutely  no   share  in  the 

losses,   or  the   profits   are    monopolized    by  some 

members  only  is  void.     The  rate  at  which  the  profits  are  to  be 

distributed  and  the  losses  borne  may  be  fixed  in  the  contract ;  but 

if  it  is  not  so  fixed  it  is  determined  in  proportion  to  the  value  of 

the   contribution    of   each    member   (Art.    674,    1).      If   the  rate 

of  distribution  is  fixed  as  regards  either  the  profits  or  losses  only, 

the  rate  is  presumed  to  be  common  to  both  the  profits  and  losses 

(Art.  674,  2). 

The  rate  of  distribution  of  the   profits   and 
Art  675  ... 

losses  is  not  a  matter  which  it  is  always  easy  for  a 

third  person  to  ascertain.  Besides  the  members  are  not  jointly 
and  severally  bound  on  the  debts  of  the  association :  each  mem- 
ber merely  bears  a  part  thereof.  Such  being  the  case,  if  the 
association  has  sustained  losses  and  is  unable  to  pay  its  liabilities 
the  question  arises  as  to  how  the  creditors  are  to  exercise  their 
rights  ?  They  might  sustain  unforeseen  damages  were  they  bound 
by  the  internal  arrangements  among  the  members.  Hence  the 
provision :  "  Provided  that  at  the  time  of  the  formation  of  their 
obligations  (rights)  they  did  not  know  of  the  rate  of  distribution 
of  the  losses,  the  creditors  may  exercise  their  rights  against  each 
member  for  an  equal  amount  "  (Art.  675). 
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Owing  to  the  contributions  of  its  members 
Association      and  the  profits  made  by  it  through  its  business, 

property  and    foe  association  becomes  possessed  of  property  which 

members         .  _  .,  .    . 

shares  therein    B  called   tae      association    property"  though  in 
reality  it   is  not  the   property   of  the  association 

Art.  bb»        ^  ^g  common  property  of  its  members  (Art. 

Art.  676  668) ;  but  unlike  ordinary  common  property,  no 
person  may  demand  the  partition  thereof  (Art. 
676,  2).  Though  each  member  may  dispose  of  his  share 
or  interest  (mochibun)  in  the  association  property,  yet  such  dis- 
posal cannot  be  set  up  against  the  association  and  tbird  person 
who  have  transacted  business  with  the  association  (Art.  676, 
1) — a  provision  which  aims  at  safeguarding  the  credit  of  the 
association  and  the  interests  of  its  creditors.  It  will  be  seen  that 
the  advantage  ot  a  member's  share  is  realized  only  in  the  distribu- 
tion of  profits  during  the  currency  of  the  contract  of  association, 
and  in  the  distribution  of  the  association  property  upon  the  termina- 
tion of  the  said  contract.  Unlike  the  share  of  a  co-owner  in  the 
case  of  ordinary  common  {property,  the  shares  of  the  members  in 
the  association  property  are,  in  the  absence  of  special  provisions 
to  the  contrary,  determined  in  proportion  to  the  amounts  of  their 
respective  contributions. 

The  obligations  (claims)  of  the  association  are 
likewise  the  obligations  of  the  members  thereof, 
but  from  their  very  nature  they  are  indivisible  obligations.  There- 
fore, no  member  may  collect  from  the  debtor  on  his  account  such 
part  of  the  obligation  as  corresponds  to  his  share  in  the  association 
property.  Even  when  a  debtor  of  the  association  is  entitled  to 
an  obligation  (claim)  against  one  of  the  members  thereof,  the 
latter  obligation  (claim)  of  the  debtor  of  the  association  cannot  be 
availed  of  as  a  set-off  against  his  liability  towards  the  association 
(Art.  677). 


DETAILED  DISCUSSION   OF   OBLIGATIONS  427 


3.     Termination  of  a  Contract  of  Association. 

An  association  can  be  terminated  either  partly 
Withdrawal  or  wholly.  An  association  is  partly  terminated 
on  the  withdrawal  of  a  member.  Theoretically 
speaking,  the  association  ought  to  be  dissolved  entirely  when  even 
a  single  member  withdraws  therefrom ;  but  having  greater  regard 
to  practical  convenience  than  to  logical  consistency,  the  modern  law 
enables  the  remaining  members  to  continue  the  associatian  by 
themselves. 

A  member  may  at  any  time  (not  advantageous 
to  the  association)  withdraw  at  his  discretion  (1) 
when  the  duration  of  the  association  is  not  fixed  in  the  contract 
or  (2)  when  it  is  provided  that  it  shall  exist  during  the  lifetime 
of  one  of  the  mejnbers  (Art.  678,  1) ;  but  when  there  is  an 
unavoidable  cause  each  member  may  withdraw  at  any  time — 
even  at  a  time  disadvantageous  to  the  association,  and  also  when 
the  duration  of  the  association  is  fixed  in  the  contract  (Art.  678, 
2). 

Further,  a  member  loses  his  membership  by 
(1)  death,  (2)  bankruptcy,  (3)  incompetency  or  (4) 
expulsion  (Art.  679). 

Expulsion  of  a  member  may  only  be  effected 
for  a  legitimate  cause,  and   with  the  unanimous 
agreement  of  all  the  other  members.     When  a  resolution  is  passed 
for  the  expulsion  of  a  member,  the  latter  must  be  notified  there- 
of ;  otherwise  the  expulsion  cannot  be  set  up  against  such  member 
(Art.   680).     With  regard  to  a  member  who  has   withdrawn  or 
whose  membership  has  otherwise  terminated,  ac- 
counts must  be  settled  according  to  the  condition 
of  the  association  property  at  the  time  of  such   termination  and 
his  share    therein    paid    back    (Art.    881.,    1).      Such    payment 
may  be  made  in  money  whatever  the  nature  of  his  original  con- 
tribution may  have  been  (Art.  681,  2) ;  and  as  regards  matters 
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not  yet  concluded  at  the  time  of  the  termination  of  his  member- 
ship, accounts  relating  to  them  may  be  put  off  until  the  conclusion 
of  such  matters  (Art.  681,  3). 

An    association    is    totally    terminated    upon 
Dissolution  of    <jissoiution.     It  is  dissolved  upon  the  maturity  of 
the  term,  or  the  object  with  which  it  has  been 
Art.  682        formed  has  been  accomplished,  or  it  has  become 
Art  683        impossible    to    accomplish    the    same    (Art.  682). 
But  when  any  unavoidable  cause  occurs  any  mem- 
ber may  apply  to  the  Court  for  an  order  of  dissolution  (Art.  683). 
Such  a  course  will  not  be  necessary  if  the  difficulty  can  be  met 
by  one's  own  withdrawal  or  the  expulsion  of  some  other  member ; 
but  in  case  it  is  found  necessary  to  expel  a  certain  member  and 
the  other  members  do  not  agree  to  the  proposal,  it  usually  con- 
stitutes an  unavoidable  cause  in  respect  to  which  the  dissolution 
of  the  association  may  be  applied  for. 

On  the   dissolution  of  the  association   there 

must  be  a  liquidation  which  is  carried  on  either 

by  all  the  members  conjointly  or  by  persons  specially  appointed 

by  them  for  the  purpose  by  a  majority  vote  (Art.  685).     As  regards 

the  duties  and  powers  of  liquidators,  they  are  the 

same   as  those   of  the    liquidators  of  a  juridical 

person  (Art.  688).     Thus,  they  are  bound 

(1)  To  complete  and  wind  up  all  pending  business ; 

(2)  To  collect  debts  and  perform  obligations ; 

(3)  To  distribute  the  remaining  property  (in  proportion  to  the 

value  of  the  contribution  of  each  partner) 

and  they  have  power  to  do  all  acts  necessary  for  executing  the  above. 

The  termination  of  an  association  takes  effect 
Art.  684        only  as  to  the  mture  (Art  684)> 

Art  686  When  there  are  two  or  more  liquidators,  the 

matters   relating  to  the   liquidation   are,  just  as 

when  there  are  two  or  more  persons  managing  the  affairs  of  the 

association,   decided  on   by  a  majority  vote ;   but  each  liquidator 

may  see  to  ordinary   matters  at  his  discretion  unless  the  other 
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liquidators  object  thereto  (Art.  686  and  in  reference  also  see  Art. 
670).  In  case  the  liquidators  are  appointed  by  the  contract  of 
Art  *5R7  association,  none  of  them  may  resign  except  for  a 
good  reason,  nor  can  they  be  discharged  except 
for  a  good  reason  and  with  the  unanimous  agreement  of  the  other 
members  (Art.  687  and  in  reference  also  see  Art.  672). 

XII.     Compromise  (Wakai). 

A  compromise  (wakai)  is  a  contract  formed 
Meaning  of      ^     an  agreement  by  which  the  parties  agree  to 
compromise         ...       ...      ,       ,  ,.      ,         ,      ,      ,    . 

settle  a  dispute  relating  to  a  legal  relation  between 

Art.  695  them  by  mutual  concession  (Art.  695).  "  What 
is  commonly  called  (in  colloquial  Japanese)  a 
"jiban"  (amicable  settlement)  may  refer  not  only  to  the  settle- 
ment of  a  dispute  between  the  parties  by  mutual  concession  of 
their  claims,  but  also  to  the  arrangement  of  a  matter  out  of  Court 
by  one  of  the  parties  only  waiving  or  reducing  his  claim  "  (Supreme 
Court,  22nd  January,  1908).  "  Where  the  creditor  and  debtor 
do  not  mutually  concede  their  point,  but  the  debtor  merely  acknow- 
ledges the  existence  of  the  obligation  he  has  contracted,  and  the 
creditor  consents  to  a  postponement  of  the  payment  thereof,  it  does 
not  constitute  a  compromise  under  the  Civil  Code  "  (Supreme  Court, 
8th  June,  1906). 

A  compromise  having  the  effect  of  fixing  a 
legal  relation  as  to  which  there  has  been  a  dispute, 
the  relation  thus  confirmed  cannot  be  subverted  by  the  subsequent 
appearance  of  proof  to  the  contrary.  Therefore  in  case  it  has  been 
recognized  by  a  compromise  that  one  of  the  parties  has  the  right 
in  dispute,  if  reliable  proof  subsequently  comes  to  light  that  such 
party  had  not  that  right,  such  right  is  regarded  as  having  been 
transferred  to  him  by  the  compromise ;  while  in  case  it  has  been 
recognized  by  a  compromise  that  one  of  the  parties  has  not-  the 
right,  if  reliable  proof  subsequently  comes  to  light  that  he  had 
the  right,  such  right  is  deemed  to  have  been  extinguished  by  the 
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compromise  (Art.  696).  "  If  a  contract  of  compromise  has  been 
validly  made,  even  though  it  may  be  subsequently  discovered  that 
there  was  an  error  in  regard  to  the  facts  relating  to  the  compromise, 
that  does  not  render  the  compromise  ineffective  "  (Supreme  Court, 
1st  Oct.,  1904).  "  A  compromise  produces  no  effect  whatever  if 
either  party  is  wanting  in  legal  capacity,  or  if  its  object  is  contrary 
to  law  or  ordinance  "  (Supreme  Court,  8th  July,  1904). 

That  a  dispute  can  also  be  settled  by  means 
Compromise     0j  an  ac|;ion  js  a  matter  of  course,  but  compromise 
compared  with   .  ,  .    ,,  .,      .  .    .       ,.      . . 

Vtration  1S  a  more  advisable  means  :  it  minimizes  the  fac- 
tion of  feeling  between  the  parties,  and  serves  to 
preserve  the  friendship  subsisting  between  them.  Another  ex- 
pedient resorted  to  for  the  settlement  of  disputes  is  arbitration 
("  chusai")  A  contract  of  arbitration  is  where  the  parties  to  a 
dispute  agree  to  leave  the  matter  to  the  decision  of  a  third  person 
(or  third  persons).  Therefore  such  agreement  is  not  a  compromise 
though  it  resembles  one,  while  the  procedure  of  arbitration  resem- 
bles, but  is  not,  judicial  procedure.  The  procedure  of  arbitration  is 
laid  down  in  the  Code  of  Civil  Procedure. 

The  twelve  kinds  of  contracts  so  far  discussed 
General  may  ^e  classified  into  five  divisions — those  which 
contracts  are  ™clua^eo^  ^  ^ne  same  division  possessing  many 
legal  provisions  in  common.  Thus,  (1)  sale,  ex- 
change and  gift  make  up  one  division  because  they  are  all  the  same 
in  having  for  their  object  the  transfer  of  property  rights.  (2)  Hir- 
ing of  things,  loans  for  use  and  loans  for  consumption  form  a  group 
by  themselves,  their  essence  being  lending  and  borrowing,  as  indi- 
cated by  their  very  names.  (3)  Hiring  of  services,  contract  work 
and  deposit,  come  under  the  same  category,  based  as  they  all  are  on 
personal  services.  (4)  Association  and  (5)  compromise  are  each  of 
a  distinct  nature.  These  kinds  of  contracts  are  all  indispensable  to 
the  social  existence  of  the  human  race,  and  so,  from  the  age  of 
Roman  ascendency  right  down  to  the  present  day,  every  legal  code 
has  included  provisions  relating  to  them.  In  addition  to  the  above, 
the  laws  of  some  countries  include   provisions  relating  to  gambling 
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and  life-annuities.  But  in  Japan,  gambling  is  strictly  forbidden  as 
being  prejudicial  to  public  order;  and  arrangements  relating  to 
gambling  do  not  possess  tbe  effect  of  contracts.  As  to,  life-annuities, 
tbey  are  mainly  intended  to  furnisb  support  to  one's  relations  ;  but 
in  tbe  Far  East,  wbere  filial  piety  bas  been  held  up  for  admiration 
as  the  cardinal  virtue  since  olden  times,  and  wbere  people  are  parti- 
cularly zealous  in  doing  what  tbey  can  for  those  relations  who  may 
need  their  help,  there  have  been  few  occasions  for  contracts  of  this 
kind.  The  Japanese  Civil  Code  has,  however,  anticipated  the  actual 
growing  needs  of  society,  and  contains  various  provisions  relating  to 
life-annuities  which  may  be  summarized  as  follows. 

A  contract  of  life-annuity  is  one  formed  upon 
Contracts  of 
...  _         ..        an  agreement  by  which  one  of  the  parties  agrees  to 

make   a   periodical  prestation   of  money  or  some 

other  thing  to  the  other  party,  or  a  third  person, 

during  the  lifetime  of  himself,  the  other  party,  or  a  third  person  (Art. 

689).     As  a  result,  the  first  mentioned  party  assumes  an  obligation 

of  periodical  prestation,  which  will  continue  in  existence  until  tbe 

death  of  the  person  specified.     But  should  such 

Art- 690  .    3    <u  ■  f  ■  ^    1  un- 

person s  death  occur  m  course  of  a  period  at  the 

end  of  which  payment  is  to  be  made,  the  amount  payable  is  deter- 
mined according  to  the  number  of  days  which  have  elapsed  after 
the  last  time  for  payment  (Art.  690). 

A  contract  of  life-annuity  may  be  either  oner- 
Rescission  of     ous  or  gratuit0us.     In  case  the  debtor  has  received 

-a  capital  sum  for  the  life-annuity,  the  other  party 

reason  of  non-  .  *     J 

performance     may  rescind  the  contract  and  demand  the  restitu- 

Art  691  ^on  °^  *^e  caP^a^  sum  on  returning  the  prestation 
whicb  has  been  so  far  received  minus  the  interest 

on  tbe  capital  sum,  and  further  demand  damages  if  any  (Art.  691), 
the  principle  of  simultaneous  performance  (in  refer- 
ence see  Art.  533)  applying  mutatis  mutandis  to 

this  case  also  (Art.  692). 
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An  obligation  to  make  periodical  payment  is, 

Continuation  ,  ...  .    ,  , 

of  obligation     as  we       ve   a^rea^y  seen,  terminated  upon  the 

of  periodical     death  of  a  certain  person ;  but  it  would  be  unfair 

payment  in      were  the  obligation  to  be  so  terminated  even  where 

virtue  of        suck  (jea^h  was   flue   £0  a  causs  imputable  to  the 

debtor.     In  such  a  case,  therefore,  it  is  provided 

Art.  693         j^at  ^  credij;0r  or  Jqxs  heir  may  apply  to  tho  Court 

for  a  declaration  continuing  it  for|a  further  period  which  may  appear 

reasonable  (to  the  Court)  (Art.   693,    1),   or  else  the  creditor  or 

his  heir  may  demand  the  restitution  of  the  capital  sum  (if  any)  on 

returning  the   money   already  received  minus   the  interest  on  the 

capital,   and   also  demand   damages   (if    any)   (Art.  693,  2).    A 

relation    of  life- annuity  may  also  be   called  into 
Art  694 

existence  by  means  of  a  legacy,  in  which  case,  too, 

the  foregoing  provisions  apply  mutatis  mutandis  (Art.  694). 

Section  2. 
Obligatory  Eblations  due  to  "Wrongful  Acts  (Fuho-Jcoi). 

Sub-section  1. 
General  Discussion. 

A  wrongful  act  ("tort"  or  "delicta"=/«/i6- 
o  *f     k°i)  Is  where  a  right  of  another  person  is  inten- 

SIS  El  CcluSG  01 

an  obligation    tionally  or  negligently  violated  and  damage  inflicted 

on  such  person  in  consequence.     In  such  a  case  the 
Ait  709  .      . 

author  incurs  an  obligation  to  pay  compensation  for 

the  resultant  damage  (Art.  709),  except  in  the  case  of  an  accidental 
fire,  unless  the.  person  causing  the  fire  has  been  guilty  of  gross  neg- 
ligence (Law  No.  40  of  the  year  1899). 

A  wrongful  act  is  thus  a  cause  of  formation  of  an  obligation, 
but  it  differs  from  a  contract  or  other  juristic  acts  in  that  it  is  not 
based  on  an  expression  of  intention,  but  on  an  actual  act — viz., 
violating  a  right  of  another  person  and  doing  damage  to  him. 

The  essence  of  a  wrongful  act  is  the  violation  of  a  right,  and 
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such  right  may  practically  be  of  any  kind  whatever — that  is,  it  need 
not  necessarily  be  a  property  right,  but  may  be  a  right  of  personal 
status  (jinkaku-ken)  such  as  of  person,  liberty  or  reputation,  or  even 
a  right  under  public  law.  But  where  in  respect  to  a  right  against  a 
specific  person  (as  distinguished  from  a  right  against  the  whole 
world)  the  person  bound  does  not  perform  his  duty,  it  is  legally  con- 
sidered as  a  mere  breach  of  duty  for  [  which  a  different  remedy  is 
furnished.     So  such  an  act  does  not  constitute  a  wrongful  act. 

In  order  that   the  violation  of  a  right  may 
0ccu.rr6n.C6 
f  damaffp       constitute   a   wrongful  act,   it  is  further  necessary 

that  damage  has  been  caused  to  the  other  person  in 
consequence  ;  but  such  damage  need  not  always  be 
pecuniary,  and  the  word  refers  to  loss  of  any  advantage  whether 
material  or  immaterial,  so  that  it  may  even  assume  the  form  of 
mental  pain  ;  but  compensation  being,  as  a  rule,  made  in  money, 
even  where  the  damage  is  not  a  pecuniary  one  (as  we  shall  see  later) 
in  such  a  case  it  may  at  first  sight  appear  that  damage  and  com- 
pensation are  incompatible  with  each  other ;  but  money  usually 
possessing  the  power  of  solacing  mental  pain,  the  laws  of  all  coun- 
tries agree  in  adopting  monetary  payment  ("  consolation  money  "  = 
"  isharyo  ")  as  the  most  simple  method  of  compensation.  Thus 
simply  because  compensation  is  made  in  money  it  does  not  follow 
that  the  damage  must  also  be  one  relating  to  property,  All  this  is 
summed  up  in  the  provision  :  "  Irrespective  of  whether  the  person, 
liberty  or  reputation  of  another  is  injured,  or  his  property  rights 
are  violated,  the  person  who  is  bound  to  make  compensation  in  ac- 
cordance with  the  foregoing  Article  (Art.  709)  must  make  also 
compensation  for  damage  other  than  that  to  his  property  "  (Art. 
710). 

In  addition  to  the  objective  elements  discussed 
wilfulness  or    akovej  a  wrongful  act  includes  the  subjective  ele- 

H  6  °"1  i  STC  R  C  6 

s  s  ment  of  wilfulness  (koi)  or  negligence  (kwashitsu) 

in  the  same  manner  as  a  criminal  offence.  Wilfulness  denotes  a 
knowledge  of  the  fact  of  the  given  act  constituting  a  wrongful  act 
while  negligence  is  where  a  person   did  not  know  of  the  said  fact 
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because  of  his  carelessness,  notwithstanding  that  he  ought  to  have 
known  it.  In  civil  law,  however,  wilfulness  and  negligence  are 
treated  in  the  same  light  as  constituent  elements  of  a  wrongful  act, 
whereas  in  criminal  law  it  is  only  in  certain  exceptional  cases  (such 
as  accidental  homicide,  accidental  fire)  that  negligence  forms  a  com- 
ponent part  of  an  offence. 

In  many  cases  an  offence  under  criminal  law  is  ipso  facto  a 
wrongful  act  under  civil  law,  but  such  is  not  invariably  the  case. 
It  may  thus  happen  that  an  act  which  is  an  offence  does  not  con- 
stitute a  wrongful  act  or  vice  versa.  This  is  due  to  the  fact  that 
criminal  law  has  for  its  chief  object  the  [suppression  of  persons  sub- 
verting the  order  of  society,  while  the  direct  object  of  civil  law  is  to 
furnish  remedy  for  damages  done  individual  persons.  Even  where 
an  act  is  at  once  an  offence  and  wrongful  act,  it  is  necessary  to  keep 
the  distinction  between  the  two  clearly  in  view  and  remember  that 
the  act  constitutes  the  one  from  one  point  of  view,  while  it  consti- 
tutes the  other  from  another  point  of  view.  Punishment  and  com- 
pensation should  not  be  confounded  with  each  other  as  they 
sometimes  were  in  the  laws  of  ancient  States. 

"  When  a  man  who  really  had  no  intention  to  marry  a  woman 
has  deceived  her,  pretending  that  he  had  such  an  intention,  and  cele- 
brated a  wedding  with  her,  and  then  divorced  her  on  a  trivial 
pretext  after  having  lived  with  her  for  only  a  few  months,  it  goes 
without  saying  that  she  has  sustained  an  injury  to  her  reputation — 
in  other  words — that  he  has  wilfully  violated  her  rights  "  {Supreme 
Court,  26th  January,  1911).  "  When  the  damage  resulting  from  a 
wrongful  act  forms  a  necessary  chain  of  cause  and  effect  with  the 
violation  of  a  right,  the  aggressor  is  bound  to  pay  compensation  for 
such  damage  irrespective  of  whether  it  has  resulted  from  the  act 
directly  or  indirectly  ;.  and  if  damage  other  than  pecuniary  has  been 
caused  by  the  wrongful  act,'  the  Court  investigating  the  facts  must 
determine  the  value  of  such  damage  by  its  free  conviction  in  view  of 
the  facts  of  each  particular  case  "  {Supreme  Court,  4th  May,  1910). 
"  Whether  to  demand  from  the  sub-acquirer  the  restitution  of  the 
thing  of  which  the  injured  party  has  been  wrongfully  deprived,  or 
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directly  to  demand  damages  from  tbe  perpetrator  of  the  wrongful 
act,  is  a  matter  which  is  entirely  left  to  the  decision  of  the  injured 
party  "  (Supreme  Court,  9th  June,  1910).  "  Even  where  a  bank- 
ruptcy administrator  is  liable  to  make  compensation  for  damages 
owing  to  his  having  failed  to  adopt  profitable  methods  of  manage- 
ment in  regard  to  monies  of  the  bankrupt  which  have  been  included  in 
the  bankruptcy  estate,  a  person  who  has  wrongfully  applied  for  the 
adjudication  of  bankruptcy  cannot  evade  liability. for  damage  sustain- 
ed by  the  debtor  because  of  his  having  been  prevented  from  utilizing 
those  monies  as  a  consequence  of  their  having  been  attached  in  the 
course  of  bankruptcy  proceedings  "  (Supreme  Court,  5th  April,  1910). 
"  The  act  of  manufacturing  gunpowder  at  the  gunpowder  factory  of 
an  arsenal  is  an  act  under  public  law  ;  and  so  when  the  men  of  such 
factory  manufacture  gunpowder  there,  they  simply  act  as  an  organ  of 
the  State.  Therefore  even  though  they  inflict  damage  upon  indivi- 
dual persons  in  the  course  of  their  said  operations,  the  State  incurs  no 
liability  under  private  law  unless  there  be  special  provisions  in  law  or 
ordinance  "  (Supreme  Court,  3rd  March,  1910).  "  The  amount  of 
damage  caused  by  a  wrongful  act  may  be  calculated  in  view  of  the 
state  of  things  at  the  time  of  the  act ;  but  the  latter  time  is  not  the 
only  time  on  the  basis  of  which  such  calculation  may  be  made  " 
(Supreme  Court,  2nd  February,  1910).  "  A  person  who  has  sus- 
tained damage  by  a  wrongful  act  of  another  person  may  not  only 
demand  compensation  therefor  on  the  basis  of  the  price  of  things  at 
the  time  of  the  act,  but  if  there  be  any  advantage  which  would  have 
accrued  subsequent  to  the  time  of  the  act,  but  which  the  injured 
party  was  prevented  from  enjoying  because  of  the  wrongful  act, 
compensation  for  such  damage  may  also  be  demanded  at  any  time  be- 
fore the  rendering  of  judgment  in  the  case  "  (Supreme  Court,  2nd 
Feb.,  1910).  "  When  the  owner  of  a  lot  of  land  contiguous  to 
the  bank  of  a  river  that  is  owned  by,  the  Government  has,  other- 
wise than  in  virtue  of  a  special  law  or  ordinance  or  custom,  con- 
structed additional  work  to  the  said  bank  in  excess  of  the  limits 
of  official  permission,  and  thereby  caused  a  flood  over  the  fields 
of  other  persons  on  the  opposite  shore,  or  increased  the  danger  of 
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such  flood,  he  must,  over  and  above  paying  damagea  to  the  in- 
jured  parties,  adopt  steps  necessary  for  removing  or  anticipating 
such  flood"   (Supreme   Court,    10th   May,   1909).     "When  one 
of  the  co-owners  of  a  piece  of  property  has,  in  exercising  his  right 
upon  the  common   property,  wilfully  or  negligently  violated  the 
rights  of  the  other  co-owners  the  act  constitutes  a  wrongful  act; 
while  if  he  has  received  advantage  without;  any  legal  title  to  do 
so,  and  caused  loss  to  the  other  co-owners,  it  constitutes  a  case 
of    unjust    enrichment "    (Supreme    Court,    1st    October,    1908). 
"  When  a  creditor  who  really  does  not  possess  a  certain  right  has 
believed  himself  to  be  entitled  to  such  right  in  consequence  of  his 
ignorance  or  miscomprehension  of  legal   provisions,   and   effected 
provisional  attachment  upon  the  debtor's  property  on  the  strength 
of  the  said  right,  it  is  proper  to  assume,  for  the  time  being,  that 
the  creditor  has  been  at  fault ;  but  he  cannot  be  regarded  as  hav- 
ing been  at  fault  when  it  is  proved  that  he  has  acted  thus  for 
a  good  reason "   (Supreme   Court,  8th  July,   1908).     "  A  bailiff 
who  levies  an  execution  by  a  mandate  from  the  creditor  does  not 
do  so  as  the  representative  of  the  creditor — unlike  a  mandatory 
in  the  Civil  Code — but  exercises  his  functions  as  a  judicial  organ 
in  accordance  with   the   law ;    therefore   even    though  the  bailiff 
has  been  at  fault  in  connection  with  his  execution  the  creditor  is 
not  bound  to  share  the  liability  involved "  (Supreme  Court,  2nd 
June,  1908).     "  In  case  A.  purchasing  a  lot  of  land  has  intrust- 
ed B.  with  having  it  transferred  to  him  (A.)  upon  the  Eegister, 
but  B.  has  got  it  registered  under  his  own  name  and  sold  it  t& 
C,  A.  cannot  assert  his  ownership  in  the  land  against  C.  and  get 
it  transferred  to  himself.     Therefore  B.  is  bound  to  make  com- 
pensation to  A.  for  the  resultant  damage  "  (Supreme  Court,  6th 
April,  1908).     "  If  a   person   who  has  been  intrusted  with  the 
sale  of  certain  goods  has  wrongfully  sold  such  goods  notwithstand- 
ing that   the   contract  of  mandate  has  been  rescinded,  he  is  of 
course  bound  to  pay  moratory  interest  from  the  day  when  demand 
for  the  resultant  damages  has  been  made  to  the  day  of  perform- 
ance ;  but  there  is  no  legal  rule  by   which  he  is  bound  to  pay 
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interest  from  the  day  on  which  the  goods  in  question  were  sold  " 
(Supreme  Court,  18th  March,  1908).  "  When  the  injured  party 
in  a  case  of  obtaining  property  under  fraudulent  pretext  (sagi- 
shuzai)  has  made  an  expression  of  intention  to  rescind  the  contract, 
the  offender  becomes  liable  for  damages  for  his  wrongful  act  as 
from  the  time  of  the  act "  (Supreme  Court,  12th  March,  1908). 
"  If,  in  connection  with  an  action  for  damages  on  the  ground  of 
a  wrongful  act,  there  are  circumstances  under  which  such  damages 
would  not  usually  occur  unless  the  defendant  be  at  fault,  the  de- 
fendant may  be  presumed  to  have  been  at  fault ;  but  it  is  necessary 
for  the  plaintiff  to  first  prove  the  existence  of  such  circumstances  " 
(Supreme  Court,  25th  March,  1907).  "  When  a  person  engaged 
in  electric  business  has,  when  laying  an  electric  wire,  contravened 
the  Regulations  for  the  Control  of  Electric  Business  and  caused 
damages  to  other  persons,  he  cannot  evade  the  civil  liability  of 
compensation  even  though  be  has  obtained  permission  from  the 
competent  authorities  to  execute  the  work  in  question  "  (Supreme 
Court,  16th  October,  1906).  "  When  the  directors  of  a  joint- 
stock  company  have  by  negligence  violated  the  rights  of  another 
.person,  they  must  pay  compensation  to  the  injured  party  in  ac- 
cordance with  Art.  709  of  the  Civil  Code  "  (Supreme  Court,  3rd 
Oct.,  1906).  "  When  a  creditor  has  wrongfully  attached  the 
debtor's  material  movables  for  business  purposes,  and  thus  rendered 
it  impossible  for  him  to  carry  on  his  business,  he  is  liable  to  make 
good  the  damage  arising  therefrom  "  (Supreme  Court,  13th  June, 
1906).  "  In  case  a  person  whose  movables  have  been  attached 
is  prevented  from  carrying  on  his  business  by  using  such  movables, 
it  is  entirely  at  the  discretion  of  such  party  whether  or  not  to  buy 
other  articles  of  the  same  kind  and  thereby  continue  his  business 
n  order  to  minimise  the  loss.  Therefore  even  where  the  party 
has  suspended  his  business  in  consequence  of  such  attachment, 
the  amount  by  which  the  loss  might  have  been  minimised  by  con- 
tinuing the  business  is  not  to  be  deducted  from  the  actual  amount 
of  damages  "  (Supreme  Court,  13th  June,  1906).  "  Any  person 
who  has  wilfully  or  by  fault  violated  a  right  of  another  person  is 
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bound  to  make  compensation  for  the  resultant  damage  irrespective 
of  whether  he  is  or  is  not  a  public  official "  (Supreme  Court,  14th 
May,  1906).  "  In  case  the  owners  of  fields  are  customarily  en- 
titled to  use,  for  irrigation  purposes,  water  drawn  from  a  river 
in  proportion  to  the  area  of  their  respective  fields,  if  one  of  them 
has  violated  the  right  of  the  others  to  share  the  water  at  such 
rate,  he  is  to  be  dealt  with  as  being  guilty  of  a  wrongful  act  in 
accordance  with  Art.  709  of  the  Civil  Code "  (Supreme  Court, 
23rd  March,  1906).'  "  When  the  owner  of  a  lot  of  land  digs 
down  into  his  land  and  causes  a  hot  spring  to  gush  out,  it  may 
have  the  result  of  affecting  the  hot  springs  at  various  places  be- 
longing to  the  same  vein  of  spring  and  impairing  the  interests 
of  those  who  have  been  utilizing  them ;  but  there  being  no  law 
or  ordinance,  nor  general  customary  law,  forbidding  or  restricting 
such  act,  the  landowner  may  act  as  freely  as  he  likes  unless  there 
be  a  special  custom  to  the  contrary ;  therefore  persons  who  assert 
that  there  is  such  a  special  custom  must  prove  the  fact "  (Supreme 
Court,  20th  December,  1905).  "  A  third  person  who  has  had 
his  right  of  ownership  violated  by  execution  may,  in  accordance 
with  Art.  709  of  the  Civil  Code,  bring  an  action  for  damages 
on  the  ground  of  a  wrongful  act  without  bringing  an  action  of 
objection  in  accordance  with  Art.  549  of  the  Code  of  Civil  Pro- 
cedure" (Supreme  Court,  5th  June,  1905).  "In  case  property 
has  been  sold  at  a  lower  price  than  it  is  worth  in  virtue  of  wrong- 
ful attachment,  if  such  attachment  has  been  effected  by  the 
attaching  creditor  either  in  bad  faith  or  by  fault,  the  creditor 
must  compensate  the  debtor  for  the  damage  sustained  by  him  in 
consequence  "  (Supreme  Court,  12th  April,  1905).  "  Even  though 
a  person  violates  a  patent  right  of  another  and  counterfeits  the 
latter's  patented  article,  he  is  not  liable  to  pay  any  compensation 
unless  damage  has  been  caused  as  a  result  "  (Supreme  Court,  16th 
August,  1904).  "  A  person  who  has  consumed  a  sum  which  he 
holds  in  deposit  for  another  is  only  bound  to  pay  damages  to  the 
depositor  irrespective  of  whoever  may  be  the  real  owner  of  the 
money ;  therefore  the  real  owner  has  no  right  to  demand  com- 
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pensation  from  the  defendant "  (Supreme  Court,  1st  April,  1904). 
"  The  amount  of  damages  resulting  from  a  delay  in  payment  of 
compensation  owing  to  a  wrongful  act  is  to  be  calculated  according 
to  the  legal  rate  of  interest — that  is,  five  (5)  per  cent,  per  annum  " 
(Supreme  Court,  3rd  March,  1904).  "  Where  A.  has  built  a 
godown  on  the  land  owned  by  B.  without  any  right  to  do  so, 
and  is  bound  to  take  it  away,  such  godown  has  no  value  whatever 
as  an  immovable ;  therefore  even  though  B.  has  wrongfully  pulled 
it  down,  it  is  illegal  for  a  Court  to  order  B.  to  pay  the  full  value 
of  the  property  by  way  of  compensation  "  (Supreme  Court,  15th 
May,  1903).  "  To  compel  another  person  to  an  action  or  omission 
by  a  means  not  sanctioned  by  law,  but  arbitrarily  and  by  private 
force,  is  a  wrongful  act  violating  a  right  of  another  person  even 
though  substantively  the  party  may  possess  a  right  to  demand 
such  action  or  omission "  (Supreme  Court,  15th  May,  1903). 
"  When  an  order  for  provisional  attachment  has  only  been  issued 
in  regard  to  a  ship  without  yet  being  enforced,  it  is  not  legally 
incumbent  upon  the  shipowner  to  refrain  from  entering  into  a 
charter-party  for  fear  of  execution  of  the  said  order ;  therefore 
even  though  he  may  have  sustained  damage  as  a  result  of  such 
refrainraent,  it  cannot  be  regarded  as  caused  by  a  wrongful  act 
on  the  ipart  of  the  party  at  whose  motion  said  order  has  been 
issued "  (Supreme  Court,  26th  January,  1903).  "  No  person  is 
bound  to  pay  compensation  for  damages  caused  to  another  in  the 
exercise  of  a  right  "  (Supreme  Court,  16th  May,  1902). 

"  It  is  proper  for  a  person  to  procure  proper  treatment  when 
he  has  been  wounded  and  contracted  an  illness ;  therefore  even 
though  he  has  been  improperly  treated  and  fallen  seriously  sick 
in  consequence,  the  blame  cannot  be  laid  at  the  door  of  the  aggres- 
sor "  (Supreme  Court,  5th  April,  1902).  "  A  person  who  has, 
by  fault,  made  an  improper  statement,  and  thereby  caused  the 
Court  to  commit  a  mistake  in  the  finding  of  facts  and  make  an 
adjudication  in  bankruptcy  accordingly,  and  so  inflicted  damage 
upon  another  person,  is  bound  to  pay  compensation  therefor" 
(Supreme  Court,  21st  December,  1899).     "  The  provision  of  Law 
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No.  40  of  the  year  1899  apply  also  where  the  lessee  ot  a  house 
has  caused  an  accidental  fire  in  such  houss  therefore  he  is  not 
liable  to  pay  any  compensation  for  damages  resulting  from  such 
fire  unless  he  was  guilty  of  gross  negligence.  So  it  is  an  error 
for  a  Court  to  hold  the  defendant  liable  for  compensation 
without  investigating  the  question  of  whether  he  was  guilty 
of  gross  negligence,  and  simply  on  the  ground  that  there 
is  no  negative  proof  showing  that  the  accidental  fire  was  not 
due  to  negligence"  (Supreme  Court,  17th  February,  1905). 
"  Even  when  what  has  been  published  in  the  way  of  criticism  of 
the  personal  character  of  another  person  is  merely  an  opinion,  if 
the  publication  thereof  is  calculated  to  lower  the  character,  con- 
duct, reputation,  credit,  etc.  of  the  party  in  question  in  the  opinion 
of  the  general  public,  it  constitutes  a  violation  of  the  '  reputation 
right '  of  the  other  person  in  the  same  manner  as  the  publication 
of  facts "  (Supreme  Court,  2nd  Nov.,  1910).  "  When  a  person 
whose  body  has  been  injured  by  a  wrongful  act  has  expressed 
an  intention  to  demand  consolation  money  from  the  aggressor  by 
way  of  compensation  for  damage  other  than  pecuniary,  such  claim 
is  neither  more  nor  less  than  an  obligation  having  the  payment 
of  a  sum  of  money  for  its  subject ;  and  the  right  is  not  exclusively 
personal  to  the  injured  party,  inasmuch  as  the  money  accruing 
therefrom  is  destined  to  descend  to  his  heir  in  case  of  succession  " 
(Supreme  Court,  3rd  Oct.,  1910).  "  In  case  the  injured  party  is 
subjected  to  mental  pain  because  he  has  been  deprived  of  the 
hereditary  property  of  the  family  by  an  offence  committed  by 
the  aggressor,  the  damage  is  '  one  other  than  that  to  property ' 
in  the  sense  of  Art.  710  of  the  Civil  Code ;  and  such  damage  can 
occur  over  and  above  pecuniary  damage "  (Supreme  Court,  7th 
June,  1910).  "  A  person  who  has  had  illicit  sexual  connection 
with  the  wife  of  another  has  violated  the  marital  right  of  her 
husband ;  so  if  the  latter  feels  sorrow  and  pain  because  of  the 
blemish  it  brings  upon  his  reputation  the  first- mentioned  party  is 
bound  to  pay  consolation  money  "  (Supreme  Court,  30fch  March, 
1908).     "  If  a  wife  has  been  ill-treated  and  insulted  by  her  has- 
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band,  she  may  not  only  demand  divorce  on  that  ground  but  also 
demand  consolation  money  if  she  has  sustained  mental  pain  be- 
cause of  such  ill-treatment  and  insult "  (Supreme  Court,  26th 
March,  1908).  "  Unwarrantably  to  make  public  a  false  alle- 
gation against  the  credit  of  a  person  constitutes  a  violation  of  the  re- 
putation right  of  a  person  "  (Supreme  Court,  19th  Feb.,  1906). 

"  Eeputation  (meiyd)  denotes  the  position  which  each  person 
holds  in  society — that  is,  his  character,  fame,  credit,  etc.  In  short, 
it  is  determined  in  view  of  the  value  at  which  he  is  properly  es- 
timated by  the  general  public  in  regard  to  his  disposition,  conduct, 
credit,  etc."  (Supreme  Court,  8th  December,  1905).  "  In  order  to 
determine  whether  a  certain  act  is  or  is  not  injurious  to  the  reputa- 
tion of  another  person,  it  is  not  sufficient  to  determine  whether  the 
particular  act  is  of  such  a  nature  as  makes  it  injurious  to  the  reputa- 
tion of  persons  in  general ;  but  it  is  further  necessary  to  investigate 
whether,  in  view  of  the  social  position,  etc.  of  the  party  claiming 
himself  to  have  been  defamed,  the  given  act  is  calculated  to  injure 
the  reputations  of  the  particular  person  "  (Supreme  Court,  8th 
December,  1905).  "  When  a  trade-mark  similar  to  another  regis- 
tered trade-mark  is  used  on  articles  of  the  same  kind,  and  such 
articles  are  sold  at  large,  it  may  do  pecuniary  damage  to  the  owner 
of  the  registered  trade-mark  ;  but  so  long  as  the  articles  in  question 
are  not  inferior  in  quality  the  act  cannot  be  regarded  as  injurious  to 
the  reputation  of  the  injured  party  "  (Supreme  Court,  25th  March, 
1904).  "  As  to  non-pecuniary  damage  caused  by  injuring  the  repu- 
tation of  another  person,  even  though  in  the  very  nature  of  the  thing 
the  amount  of  such  damage  cannot  be  proved  (by  the  plaintiff)  the 
Court  should  determine  it  in  the  light  of  various  circumstances " 
(Supreme  Court,  20th  December,  1901).  "  Even  a  right  relating  to 
a  person  descends  to  the  heir  of  the  injured  party  if  it  has  become  a 
claim  for  damages  as  a  result  of  a  violation  thereof  "  (Supreme  Court, 
30th  Oct.,  1913).  "  In  case  a  person  has  sustained  an  injury  for 
which  he  may  claim  consolation  money,  the  right  ceases  with  him  if 
he  dies  before  expressing  an  intention  to  demand  it "  (Supreme 
Court,  20th  October,  1913). 


Art.  711 
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Sub-section  2. 
The  "Person  Entitled  {Obligee). 

It  is  hardly  necessary  to  say  that  trie?  person 
who  is  the  entitled  to  compensation  for  damages  resulting 
person  entitled  fr°m  a  wrongful  act  is  the  person  whose  right  has 
been  violated  by  such  wrongful  act ;  but  in  case  his 
right  to  existence  (to  live)  itself  has  been  violated, 
the  injured  party  is  non  est,  having  died  before  there  was  time  for  a 
claim  for  compensation  to  have  come  into  existence  in  his  favour — a 
right  to  which  his  heir  can  succeed  upon  his  death,  although  the  be- 
reaved family  of  the  deceased  must  sustain  considerable  damage  in 
consequence.  Hence  the  provision  :  "A  person  who  has  injured 
the  life  (caused  the  death)  of  another  must  make  compensation  for 
damages  to  the  parents,  spouse  and  children  of  the  injured  party 
even  though  no  property  right  of  the  latter  has  been  violated  "  (Art. 
711).  "  A  duty  of  support  is  one  based  upon  relationship  ;  but  if  a 
minor  who  has  so  far  been  supported  by  his  father  can  no  longer 
obtain  the  same  degree  of  support  because  of  the  loss  of  that  father, 
he  loses  an  advantage  to  the  extent  to  which  his  actual  support  falls 
short  of  that  which  he  had  previously  received,  and  such  loss  of  ad- 
vantage is  neither  more  nor  less  than  pecuniary  damage  "  (Supreme 
Court,  29th  Oct.,  1914).  "  A  claim  for  pecuniary  damages  to 
which  the  father  of  a  person  who  has  been  done  to  death  is  entitled, 
has  for  one  of  its  conditions  the  fact  of  a  property  right  having  been 
violated,  whereas  it  is  not  necessary  that  he  should  have  experienced 
mental  pain  ;  but  for  his  claim  for  mental  damages  it  is  essential 
that  he  should  have  experienced  mental  pain  and  not  that  he  should 
have  sustained  pecuniary  damage  ;  so  even  though  the  two  claims 
may  be  the  same  in  respect  to  all  the  other  conditions,  yet  their  con- 
ditions are  not  entirely  identical ;  therefore  they  are  two  distinct 
claims  "  (Supreme  Court,  22nd  September,  1914).  "  Compensation 
for  damages  claimable  under  Art.  711  of  the  Civil  Code  does  not 
cover  such  advantage  as  help  which  a  person  would  naturally  have 
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expected  his  adopted  son  to  render  him  in  connection  with  his  business 

out  of  his  (the  son's)  sense  of  what  he  morally  owed  his  adoptive  father 

if  he  had  not  been  done  to  death  "  (Supreme  Court,  6th  Oct.,  1914). 

"  A  person  who  has  merely  wounded   another  is  not  bound  to  pay 

consolation  money  to  the  family  of  the  injured  party  "  (Tokyo  Court 

of  Appeal,  13th  June,  1912). 

.  „    .  A  nasciturus  is  not   a   person,    and   strictly 

Legal  fiction  ,  .        ,       .  ,  ,.„  .    „ 

in  favour  of     sPeakmg>  therefore,  a  person  who  was  still  m  the 

a  nasciturus     womb   of  his  mother  when  his  father  was  killed 

ought  to  have  no  right  to  claim  damages  from  the 

aggressor,  inasmuch  as  the  right  should  have  come 

into  existence   at  the  time  of  the  death  of  his  father,  but  the  party 

himself  was  not  yet  in  existence  ready  to  acquire  it.     But  in  order 

to  obviate  inhumane   results  which  would  follow  an  adherence  to 

such  a  purely  logical'  consideration,  and  seeing,  moreover,  that  the 

necessity  for  compensation  for  homicide  is  all  the  greater  in  such  a 

case,  a  legal  fiction  is  set  up,  after  a  time-honoured  example,  and  a 

nasciturus  is  deemed  already  born  in  so  far  as  his  claim  for  damages 

is  concerned  (Art.  721). 

Sub-section  3. 
TJie  Person  Bound  (Obligor). 

The  person  bound  (gimu-sha)  to  pay  damages 
Violation  of     for  a  wrongful  act  {s  usually  of  course  the  perpe- 

„„■ .         trator  of  the  act.     In  certain  cases,  however,  it  is 

a  minor  ' 

necessary  that  a  person  other  than  the  perpetrator 
should  be  saddled  with  the  responsibility.     Thus  : — 

1.     When  a  minor  has  inflicted  damages  upon 

another  person,  he  is  dealt  with  differently  accord- 
ing to  whether  he  is  possessed  of  mental  capacity  sufficient  to  discern 
between  right  and  wrong — that  is,  to  comprehend  the  consequences 
of  the  act.  If  he  possesses  such  mental  capacity  he  is  treated  in  the 
same  manner  as  an  adult ;  but  if  he  does  not,  he  is  under  no  respon- 
sibility whatsoever  (Art.  712) ;  but  in  the  latter  case  the  person  whose 
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legal  duty  it  is  to  supervise  tbe  minor  (for  example, 
the  father  or  mother  who  exercises  parental  power 
over  him  or  his  guardian),  or  the  person  who  supervises  the  minor  on 
behalf  of  said  person,  is  liable  for  the  consequences  of  the  act ;  but  here 
he  is  required  to  assume  the  responsibility,  not  in  place  of  the  minor, 
but  for  his  failure  to  perform  his  duty  of  supervision.  Therefore 
he  is  relieved  from  the  responsibility  should  he  prove  that  he  has  not 
neglected  his  duties  (Art.  714).  "  Even  a  minor,  if  he  is  possessed 
of  capacity  for  responsibility,  is  legally  bound  to  pay  to  things  in 
general  the  same  attention  as  a  person  of  full  age  ;  therefore  he  is 
responsible  for  a  violation  of  a  right  resulting  from  his  failure  to 
exercise  the  '  care  of  a  good  manager ' "  (Supreme  Court,  12th 
May,  1915).  "  If  a  person  who  has  violated  a  right  of  another 
person  by  a  criminal  act  is  possessed  of  discernment  sufficient  to 
make  him  criminally  responsible,  his  mental  capacity  is  to  be  deemed 
to  have  attained  to  such  a  stage  as  enables  him  to  comprehend  the 
civil  consequences  of  the  same  act  also  "  (Supreme  Court,  27th  De- 
cember, 1901). 

.  II.     A  person  who,  when  in  a  state  of  mental 

riffhtofan       alienation  has  inflicted  damages  on  another  is  not 
insane  person    responsible  for  such  damages,  irrespective  of  whether 
such  mental  derangement  is  of  a  temporary  or  per- 
manent nature ;   but  when  such  derangement  is 
temporary,  and  it  has  been  self-inflicted  intentionally  (in  bad  faith)  or 
by  fault,  the  very  act  of  causing  such  mental  derangement  may  be 
regarded  as  the  indirect  cause  of  the  damages,  for  which,  therefore, 
he  cannot  evade  responsibility  for  compensation  (Art.  713).  As  in  the 
case  of  a  minor ,  so  in  the  case  of  a  mentally  deranged 
person,  the  person  whose  legal  duty  it  is  to  super- 
vise him,  or  another  person  who  supervises  him  on  behalf  of  such 
person,  is  liable  for  said   damages  unless  he  proves  that  he  has 
not  neglected  his  duties  (Art.  714). 

_        .       „  III.     A  person   who  employs  another  for  a 

Violation  of         .-,..,        -,    , 

riehtbvan      c^ain  business    is    bound    to    compensate    any 

employee       damages  done  a  third  person  by  the  employee  in 
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.  -  _-         the  execution  of  stick  business;  but  in  this  case, 

A.Vr    7 1 T 

too,  the  employer  is  liable  not  in  place  of  the  em- 
ployee but  for  his  own  fault,  for  the  employee  beiag  a  tool  of  the 
employer,  it  iB  proper  that  the  latter  should  exercise  due  care  in 
regard  to  the  selection  and  supervision  of  the  employee,  and  that 
when  the  employee  is  guilty  of  a  wrongful  act  the  employer  should 
be  presumed  to  have  failed  to  exercise  such  requisite  care  and  be  held 
liable  for  the  consequences  of  his  neglect ;  therefore  if  the  employer 
proves  that  he  has  exercised  proper  care  in  regard  to  the  selection 
and  supervision  of  the  employee,  or  that  the  damage,  could  not  have 
been  avoided  even  if  he  had  exercised  proper  care,  then  he  is  not 
bound  to  pay  damages  (Art.  715,  1).  The  same  applies  to  a 
person  who  has  been  charged  with  the  supervision  of  the  business  in 
question  (Art.  715,  2). 

Unlike  the  case  of  a  minor  or  an  insane  person, 
Recourse  as     jn  ^at  under   consideration    the    employee — the 
honnd       direct  aggressor — is  also  liable  for  damages,  so  that  • 
the  injured  party  may  demand  damages  from  any 
of  the  persons  bound  at  his  option.    But  when  one  of  them  has  paid 
full  damages,  the  other  is  relieved  from  liability  so  far  as  the  injured 
party  is  concerned  ;  but  this  gives  rise  to  a  question  of  recourse  be- 
tween the  persons  bound.     When  the  employee  himself  has  paid, 
there  is  an  end  of  the  matter  ;  but  when  the  employer  or  the  person 
charged  with  the  supervision  of  the  employee,  has  done  so  he  may 
take  recourse  against  the  employee  (Art.  715,  3). 

"  When  a  demand  for  damages  has  been  made  in  accordance 
with  Art.  715  of  the  Civil  Code  against  a  person  who  employs 
another  for  a  certain  business,  the  proviso  attached  to  Art.  715,  1 
(relieving  the  employer  from  liability  under  certain  circumstances) 
should  not  be  applied  unless  the  employer  specially  claims  that  he 
has  exercised  proper  care  in  the  selection  of  the  employee  and  the 
supervision  of  the  business  "  (Supreme  Court,  4th  April,  1910).  "  If 
a  joint-stock  company  has  a  branch,  and  a  particular  director  has 
exclusive  charge  of  the  affairs  of  such  branch,  such  director  is  bound 
to  pay  compensation  for  damages  done  the  company  by  his  neglect 
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to  exercise  proper  care  "  (Supreme  Court,  3rd  Feb.,  1908).  "  If  the 
manager  of  a  joint-stock  company  has  consumed  monies  of  the  com- 
pany on  his  own  account,  the  company  becomes  entitled  on  that 
score  to  a  claim  for  damages  against  the  directors  whose  duty  it  is  to 
supervise  such  manager ;  and  this  claim  for  damages  is  not  affected 
by  the  question  of  whether  the  said  manager  has  or  has  not  means 
to  reimburse  the  monies  "  (Supreme  Court,  3rd  Feb.,  1908).  "  The 
expression  '  when  the  damages  could  hot  have  been  avoided  even  if 
proper  care  had  been  exercised  '  in  the  sense  of  the  latter  part  of  par. 
1  of  Art.  715  of  the  Civil  Code  applies  only  when  it  is  positively  clear 
that  it  would  have  been  impossible  to  avoid  the  damages  even  if 
proper  care  had  been  exercised ;  and  does  not  apply  where  the 
damages  might  have  been  so  avoided  but  it  is  not  quite  certain 
whether  such  would  have  been  the  case"  (Supreme  Court,  29th  April, 
1914).  "  The  expression  '  proper  care '  in  the  same  connection  must 
vary  in  degree  with  the  nature  of  the  business  involved  "  (Supreme 
Court,  10th  June,  1914).  "  If  it  cannot  be  recognized  that  proper 
care  has  been  exercised  in  regard  to  the  appointment  of  the  employee, 
the  employer  cannot  evade  responsibility  for  damages  done  by  the  em- 
ployee to  a  third  person,  even  though  he  has  exercised  proper  care 
in  regard  to  the  supervision  of  the  employee  "  (Supreme  Court, 
10th  June,  1914).  "" "  Art.  544,  par.  1*  of  the  Commercial  Code  is  a 
provision  by  which  shipowners  are  saddled  with  responsibility 
graver  than  that  which  is  imposed  upon  employers  in  general  by 
Art.  715  of  the  Civil  Code  "  (Supreme  Court,  28th  June,  1912). 
"  When  the  employer  has  employed  a  third  person  in  regard  to  the 
supervision  of  the  employee  whom  he  is  bound  to  supervise,  a  fault 
or  negligence  on  the  part  of  such  supervisor  produce's  the  same  legal 
effect  as  a  fault  or  negligence  on  the  part  of  the  employer  himself : 
the  employer  cannot  evade  responsibility  on  the  ground  that  he  has 

*  This  reads :  "  A  shipowner  can.  free  himself  from  liability  for  acts  of  the 
master  done  •within  the  limits  of  his  legal  authority  or  for  damage  to  other  persons 
caused  by  the  acts  of  the  master  or  another  mariner  in  the  performance  of  his  duties, 
by  abandoning  to  the  creditor,  at  the  ending  of  the  voyage,  the  ship,  the  freight 
and  all  claims  for  damages  or  commission  which  have  acgrued  to  him  in  relation 
to  the  ship  ;but  this  does  not  apply  if  he  himself  is  in  fault." 
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pot  failed  to  exercise  proper  care  in  regard'  to  the  appointment  and 
supervision  of  such  supervisor  "  (Supreme  Court,  5th  Feb.,  1912). 
"  Xiaw  No.  40  of  the  year  1899  provides  the  condition  upon  which  a 
person  who  has  caused  an  accidental  fire  is  liable  for  damages,  and 
not  the  condition  upon  which  the  employer  of  such  person  is  held 
liable  ;  therefore  if  the  person  who  has  caused  the  accidental  fire  has 
been  guilty  of  gross  negligence,  and  the  employer  has  failed  to  exer- 
cise proper  care  in  regard  to  the  selection  and  supervision,  of  such 
person,  the  employer  is  liable  for  damages  in  accordance  with  Art. 
715  of  the  Civil  Code ;  and  this  liability  of  his  is  not  affected  by 
whether  he  has,  or  has  not,  been  guilty  of  gross  negligence  in  regard 
to  the  selection  and  supervision  of  the  employee  "  (Supreme  Court, 
5th  Feb.,  1912).  "  As  to  liability  for  damages  when  a  mining  right 
has  been  leased  to  another  person,  and  the  latter  caused  to  work  it, 
and  damages  have  been  done  to  a  third  person  in  consequence,  if 
the  wrongful  act  consists  of  the  mining  of  minerals,  the  matter  is 
first  to  be  determined  in  accordance  with  the  provisions  of  the 
Mining  Law  "  (Supreme  Court,  2nd  April,  1913).  "  In  regard,  to 
the  operation  of  a  motor  car  which  involves  a  considerable  danger  to 
passengers,  it  is  a  matter  of  course  that  the  utmost  care  should  be 
exercised  respecting  the  appointment  and  supervision  of  a  chauffeur. 
In  selecting  a  chauffer,  therefore,  it  is  not  sufficient  merely  to  ascer- 
tain that  the  man  is  competent  to  drive  the  machine,  but  it  is  further 
necessary  that  he  should  be  a  very  careful  man,  obedient  to  orders 
from  his  superior,  and  endued  with  a  deep  sense  of  responsibility. 
Even  if  a  person  gives  general  instructions  to  his  chauffeur,  he  cannot 
be  considered  to  have  exercised  proper  supervision  over  the  man 
simply  on  that  score.  When  a  chauffeur  of  a  motor-car  company 
has  purposely  run  his  car  on  the  right  side  of  the  road,*  and  meeting 
with  a  pedestrian  walking  in  the  opposite  direction  has  allowed  the 
car  to  come  into  a  collision  with  the  man  owing  to  his  failure  to 
apply  the,  break  properly,  the  company  cannot  evade  its  liability  to 
pay  for  damages   arising  from  such  a  collision  "    (Tokyo  Court  of 

Appeal,  6th  October,  1914). 

*  In  Japan,  as  in  England,  the  rule  of  the  road  is  "  Keep  to  the  left." 
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A  contractor  cannot  be  regafded  in  the  same1 
'  ht  bv  a      fyjfat  as  an  employee,  inasmuch  as  he  undertakes 
contractor      the  accomplishment  of  a  work  independently  and' 
not  subject  to  the  supervision  of  the  locator ;  there- 
fore it  is  a   rule  that  the  locator  is  not  bound  to 
make  compensation  for  damages  which  the. contractor  may  cause  to 
a  third  person  in  connection  with   the   work  he  has  undertaken  to 
execute  ;  but  in  some  cases  the  locator  may  be  faulty  (guilty  of  neg- 
ligence) in  his  orders  or  instructions,   in  which  case  the  locator,  as 
well  as  the  contractor,  is  liable  for  damages  to  the  third  person  (Art. 
716). 

IV.     As  to  the  question  of  whether  damages 
Violation  of  , ,  ....  .  .     ,       ° 

riffht  bv  an  caused  by  an  animal  give  rise  to  a  claim  for  corn- 
animal  pensation,  when  an  animal  is  in  possession  of  a 
person,  the  latter  is  bound  to  keep  it  with  due  care 
according  to  the  species  and  nature  of  the  animal ; 
therefore  when  an  animal  has  caused  damages  to  another  person 
the  possessor  is  presumed  to  have  neglected  his  duty  to  keep  it  pro- 
perly, and  is  held  liable  for  such  damages  except  he  proves  that  he 
has  not  failed  to  exercise  proper  care  (Art.  718,  1).  The  same 
applies  to  another  person  who  keeps  the  animal  for  the  possessor 
(Art.  718,  2).  "  When  the  possessor  of  an  animal,  and  the 
person  who  keeps  it  for  him,  are  both  to  blame,  the  injured  party 
has  the  option  of  demanding  damages  either  from  the  possessor  or 
the  actual  keeper ;  the  possessor  cannot  evade  a  demand  made 
against  him  in  accordance  with  par.  1  of  Art.  718  on  the  plea  that 
there  is  a  keeper  who  is  bound  to  pay  damages  in  accordance  with 
par.  2  of  the  same  Article  "  {Supreme  Court,  1st  May,  1915).  "  A 
person  who  actually  holds  a  thing  and  uses  it  is  not  necessarily  the 
possessor  of  the  thing  ;  and  if,  according  to  ordinary  common  con- 
ceptions, he  is  to  be  regarded  as  holding  and  using  it  merely  as  an 
instrument  of  another  person  in  order  to  assist  the  latter  in  the  pos- 
session of  the  thing,  he  is  not  the  possessor  ;  but  the  other  person 
whose  assistant  he  is  is  the  possessor  "  {Supreme  Court,  1st  May, 
1915).     "  Art.  718  of  the  Civil  Code  presupposes  of  an  animal  that 
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that  it  may  cause  damage  to  others ;  but  in  the  case  of  an  animal 
as  to  which  there  exists  no  such  fear,  it  is  not  necessary  to 
adopt  precautionary  measures ;  therefore  the  possessor  cannot  be 
regarded  as  having  been  guilty  of  negligence  in  its  keep- 
ing simply  because  he  has  left  it  at  large  "  (Supreme  Court,  9th 
June,  1913).  "  A  bouse  dog,  unless  it  be  mad  or  ferocious,  may  be 
left  to  go  about  at  large  without  its  keeper  being  deemed  to  have 
neglected  to  exercise  proper  care  in  its  keeping  ;  but  the  keeper  is 
bound  to  use  due  supervision  over  the  movements  of  the  dog  lest  it 
6hould  cause  injury  to  other  persons "  (TokyS  Court  of  Appeal, 
1912). 

Violation  of  ^"     ^^e   ^aw  fur*Qer  furnishes  a  remedy  for 

right  by        damages  sustained  from  inanimate  things  such  as 
structures  or     structures  on  land,  or  trees,  or  bamboos.     In  case 
trees  or         damages  have  been  caused  because  of  a  defect  in 
the  construction  or  maintenance  of  structures  on 
Art.  717         land,  or  in   the  planting  or  support  of  trees  or 
bamboos,  the  possessor  of  such  things  is  bound  to  make  compensa- 
tion in  the  first  instance ;  but  if  the  possessor  can  prove  that  he  has 
exercised  due  care  for  the  purpose  of  preventing  damages,  the  owner 
is  then  liable   (Art.   717,   1    and  2).     In   any  case,   if   another 
person  is  responsible  for  the  cause  of  the  damages, '  the  possessor  or 
owner  (as  the  case  may  be)  who  is  directly  responsible  may  of  course 
take  recourse   against  such  other  person  (Art.   717,   3).     "  The 
expression  '  structures  erected  on  land  '  .(tochi  no  Tcosakubutsu)  in  the 
sense  of  Art.  717  of  the  Civil  Code  denotes  objects  which,  like  build- 
ings, hedges,  cellars,  etc.  are  constructed  close  to  land,  and  does  not 
cover  such  things  as  machines  which  are  installed  in  a  factory " 
(Supreme  Court,  6th  December,  1912).     "The  expression  does  not 
apply  exclusively  to  structures  on  land  ;  but  banks,  dams,  and  even 
wharves  may  be  regarded  as  *  structures  on  land '  "  (Tokyo' Court  of 
Appeal,  13th  June,  1913). 

A  wrongful  act  under  the  civil  law  also  involves 

committed  by    t'ie  same  I1363**0118  as  *QOSe  which  are  raised  in 
several  persons  criminal  law  in  connection  with  an  offence  perpe- 
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trated  conjointly  by.  two  or.  more  persons,  or  an 

A  v*f"    'TIS 

offence  committed  in.  order  to  avert  imminent 
:danger,  In  case  two  or  more  persons  have  participated  in  the 
commission  of  a  wrongful  act,  they  are  jointly  and  severally  liable 
for  the  resulting  damages,  not  only  when  those  damages  have  re- 
sulted from  the  acts  of  the  several  persons,  but  also  when  it  cannot 
be  ascertained  by  the  act  of  which  of  them  they  have  been  caused, 
(Art.  719,  1),  instigators  or  accomplices  being  treated  in  the 
same  manner  as  the  actual  perpetrators  of  the  act  (Art.  719,  2). 
That  the  liability  is  joint  is  a  point  which  notably  distinguishes  it 
from  criminal  liability,  and  so  if  the  injured  party  has  obtained 
full  compensation  from  one  of  the  aggressors  the  others  are  freed 
from  liability  vis-a-vis  the  injured  party.  In  such  a  case  it  is  a  matter 
of  course  that  a  question  of  recourse  is  caused  among  the  aggressors 
themselves — a  fact  which  glaringly  contrasts  with  the  principle  in 
criminal  law  according  to  which  the  co-offenders  are  equally  liable 
to  punishment,  and  not  permitted  to  divide  the  penalty  between 
them.  There  is,  however,  nothing  to  be  wondered  at  in  all  this, 
when  we  bear  in  mind  the  fundamental  difference  between  civil  and 
criminal  law.  "  When  a  representative  has  done,  in  bad  faith,  an 
act  calculated  to  cause  results  injurious  to  the  principal,  a  third  person 
who  has  acted  in  collusion  with  him,  and  participated  in  the  act,  is 
bound  to  compensate  the  damage  to  the  principal  "  {Supreme  Court, 
22nd  June,  1907).  "  A  person  who  knowing  goods  to  be  stolen 
articles  has  acted  as  an  intermediary  in  the  sale  thereof  is  an  accom- 
plice in  the  wrongful  act ;  and  therefore  the  thief  and  he  are,  in 
accordance  with  Art.  719  of  the  Civil  Code,  jointly  liable  to  compen- 
sate damages  to  the  injured  party  "  {Supreme  Court,  29th  March, 
1901).  ^  "  The  liability  of  a  shipowner  for  damages  done  by  the 
shipmaster  to  other  persons  by  fault  is  of  the  same  substance  as  the 
liability  of  the  shipowner  to  the  injured  party;  therefore  when 
masters  of  ships  have  caused  damages  to  another  person  by  a  fault 
jointly  committed  by  them  in  the  exercise  of  their  functions,  their 
liability  for  damages  is  a  joint  obligation  in  accordance  with  Art,  719, 
1  of  the  Civil  Code,  and  so  the  obligations  of  the-  owners  of  the 
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ships  is  likewise  a  joint  one  "  (Supreme  Court,  29th  October,  1914). 
"  In  case  two  or  more  persons  have  caused  damages  by  a  wrongful 
act  jointly  committed,  and  consequently  are  under  a  joint  obligation 
to  respond  in  damages,  their  respective  wrongful  acts  together  form 
the  cause  of  the  damage  ;  therefore  as  between  the,  joint  debtors 
themselves  the  obligation  is  to  be  borne  in  equal  proportion  in  the 
absence  of  special  circumstances  "  (Supreme  Court,  29th  Oct.,  1914). 
•"  For  the  application  of  the  first  part  of  Art.  719,  1  (which 
reads  :  '  When  damages  have  been  caused  to  another  person  by  a 
wrongful  act  committed  in  common  by  several  persons,  they  are 
jointly  bound  to  make  compensation  therefor '),  it  suffices  that  the 
damage  has  been  caused  by  a  wrongful  act  jointly  committed  by 
several  persons  objectively  only ;  it  is  not  necessary  that  they  have 
acted  in  concert  and  collusion — that  is,  acted  in  common  subjec- 
tively ;  therefore  there  is  nothing  to  prevent  a  person  acting  in  bad 
faith  and  another  acting  by  fault  being  held  jointly  liable  as  the 
joint  authors  of  a  wrongful  act "  (Supreme  Court,  26th  April, 
1913). 

Even  an  act  of  violating  a  right  of  another 
Emergency      person  does  not  constitute  a  wrongful  act  if  it  has 
been  committed  unavoidably  in  case  of  an  emer- 
gency.    An  emergency   act  (kinyu  Tcoi),  as  such  an  act  is  tech- 
nically called,  may  be  done  either  for  defending  oneself  or  another 
from  imminent  danger  or  averting  imminent  danger.     The  pro- 
visions relating  to  this  are,  on  the  whole,,  the  same  as  those  of  the 
criminal  law  in  regard  to  the  same  matter ;  but  there  is  some  dif- 
ference between  them  owing  to  the  difference  between  the  two 
classes  of  law  in  their  aim  and  spirit.     In  civil  law,  no  discrimi- 
nation is   made  according  to  whether  the    act    has  been  done  in 
order  to  defend  oneself  or  another  against,  or  to  avert,  imminent 
danger,  but  according  to  whether  the  danger  is  artificial  or  natural. 
When  the  danger  is  artificial  (from  a  person),  a 
step  may  be  taken  irrespective-  of  whether  it  is,  in 
.order  to  defend  a  right  of  one's  own  or  that  of  another  person,  and 
it  may  be  directed  against  a  right  of  the  evil  doer  by  whose  act  the 
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danger  is  caused,  or  of  a  third  person,  without  the  doer  being  held 
liable  to  compensate  damages  resulting  from  the  violation  of  the 
right,  although  if  the  right  violated  belongs  to  a  third  person  the 
latter  may  demand  damages  from  the  wrongful  act  (Art.  720, 
1).  When  the  danger  is  natural,  the  author  of  an  emergency  act  is 
not  so  irresponsible.  He  is  relieved  from  liability  for  damages  only 
when  he  has  injured  or  destroyed  a  thing  belonging  to  another 
person  in  order  to  avert  imminent  danger  arising  from  that  very 
thing  (Art.  720,  2).  "  In  the  case  of  an  act  done  to-  avert 
imminent  danger,  the  violation  of  a  right  of  another  person  is 
overlooked  and  condoned,  and  a  criminal  penalty  is  not  imposed, 
because  in  certain  cases  it  is  quite  impossible  fully  to  protect  both  the 
parties  entitled  ;  therefore  even  though  there  be  some  cause  for  which 
one  party  may  do  an  act  to  avert  imminent  danger,  the  other  party's 
right  is  not  terminated  on  that  account ;  therefore  even  though  the 
author  of  an  act  done  for  the  purpose  of  averting  imminent  danger 
may  be  acquitted  of  a  crime,  it  is  a  matter  of  course  that  he  should 
be  civilly  liable  to  make  compensation  for  damages  done  to  the  other 
party  whose  right  has  been  violated  by  such  act  "  (Supreme  Court, 
2nd  Oct.,  1914).  This  doctrine,  it  is  hardly  necessary  to  point  out, 
applies  where  a  person  has  violated  the  right  of  another  person  in 
order  to  avert  imminent  danger  resulting  from  a  thing  belonging  to 
such  person  or  to  a  third  person.  And  in  order  to  clarify  the  rela- 
tion between  civil  and  criminal  liability  for  an  act  of  averting 
imminent  danger,  the  reader  is  referred  to  Art.  37  of  the  Criminal 
Code  which  reads : — '*  With  regard  to  acts  performed  under  the 
stress  of  unavoidable  necessity  for  the  purpose  of  saving  from 
imminent  danger  the  life,  person,  liberty  or  property  of  oneself  or 
another,  if  the  injury  occasioned  by  the  said  acts  is  not  graver  in. 
degree  than  that  which  it  was  endeavoured  to  avoid,  such  acts  are 
not  punishable  ;  and  if  the  degree  of  injury  caused  is  greater,  the 
penalty  may  be  either  lowered  or  entirely  remitted  according  to  the 
circumstances  of  the  case. 

"  The  provisions  of  the  preceding  paragraph  do  not  apply  to 
persons  who  are  under  a  special  duty  attached  to  their  callings." 
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Subsection  4. 
Compensation  (Songai-baisho). 

We  have  already  seen  that  a  wrongful*  act 
Scope  and       renders  the  perpetrator  liable  for  damages.     As  to 
manner  of      scope  of  damages  to  be  so  compensated,  it  is  not 
compensation    subject  to  various   limitations   as  in  the  case  of 
Art.  722, 1      damages  for  non-performance  of  an  obligation  ;  but 
it  includes  anything  and  everything  that  stands  in 
the  relation  of  cause  and  effect  to  the  said  wrongful  act.     As  to  the 
method  of  compensation,  the  provisions  relating  to  compensation  for 
damages  resulting  from  non-performance  of  an  obligation  (in  re- 
ference see  Art.  417)  apply  mutatis  mutandis — that  is,  it  is,  as  a 
rule,  to  be  determined  in  money  (Art.  722, .  1).     Even  when  the 
interest   damaged  is  not  pecuniary,  there  being  usually  no  other 
method  to  follow,  the  Court  has  to  require  compensation  to  be  made 
in  the  same  manner,  estimating  it  in  terms  of  money  in  view  of 
generally  prevailing  conceptions,  as  we  ha"ve  already  seen.     But  this 
is  a  makeshift   resort   to   which  is  unavoidable. 
Therefore  if  there  is  some  other    more    suitable 
method   (such  as  inserting  an  apology  in  newspapers  in  case  an 
injury  has  been  done  to  the  reputation  of  another  person)  the  Court 
may,  upon  the  demand  of  the  injured  party,  order  suitable  remedial 
measures  to  be  adopted  in  lieu  of,  or  together  with,  compensation  in 
money  (Art.  723). 

As  to  what  is  to.  be  done  if  the  injured  party 
Art.  722,  2  nas  a^so  heen  m  fault,  when  the  damage  is  ap- 
parently due  to.the  fault  of  the  aggressor,  but  is,  in 
point  of  fact,  entirely  owing  to  a  fault  on  the  part  of  the  injured 
party,  the  aggressor's  act  is  not  a  wrongful  act,  and  so  he  is  under 
no  obligation  to  make  compensation,  But  when  the  damage  is  due 
to  the  fault  of  the  aggressor  and  the  injured  party  alike,  the  Court 
must  find  the  aggressor  liable  to  make  compensation ;  but,  in  the 
same  manner  as  in  the  case  of  the  non-performance  of  an  obligation 
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•where  the  creditor  has  been  in  fault  (in  reference  see  Art.  618),  it 
may  take  the  circumstance-1  into  consideration  in  determining  the 
amount  of  damages  (Art.  722,  2).  "  The  provision  of  Art.  722,  par. 
2  of  the  Civil  Code  is  applicable  where  there  are  circumstances  for 
which  the  aggressor  should  be  relieved  of  liability  to  some  extent,  as 
when  the  injured  party  has  been  to  blame  and  has,  in  a  sense, 
invited  the  aggressor  to  commit  a  wrongful  act,  or  the  latter  has 
been  committed  interdependently  on  another  wrongful  act  committed 
by  the  injured  party"  (Supreme  Court,  13th  April,  1908).  "The 
provision  in  question  leaves  it  entirely  to  the  decision  of  the  Court 
ex  officio  whether,  in  case  the  injured  party  has  been  in  fault,  the 
fact  is  to  be  taken  into  consideration  when  determining  the  amount 
of  damages ;  therefore  even  though  the  Court  may  recognize  that  the 
injured  party  has  been  in  fault  and  yet  determine  the  amount  of 
damages  without  taking  the  fact  into  consideration,  it  is  not  illegal " 
(Supreme  Court,  3rd  December,  1906).  "  As  to  compensation  for 
damages  arising  from  a  wrongful  act,  it  is  not  permissible  to  cause  it 
to  be  made  otherwise  than  in  the  form  of  a  prestation  in  money ; 
therefore  in  a  simple  action  for  damages  for  a  wrongful  act  founded 
on  the  fact  that  a  mining  concessionnaire  has  transgressed  the 
boundaries  of  his  concession  and  run  a  gallery  into  the  land  of 
another  person,  it  is  illegal  for  a  Court  to  grant  the  plaintiff's  demand 
for  the  closing  of  such  gallery  "  (Supreme  Court,  ,19th  Dec,  1904). 
"  An  injured  party  who  has  no  capacity  of  will  cannot  be  guilty  of 
any  fault ;  therefore  there  is  nothing  for  which  an  allowance  is  to  be 
made  when  determining  the  amount  of  damages  "  (Supreme  Court, 
13th  Oct.,  1915).  "  The  provision  of  Art.  722,  par.  2  does  not 
apply  where  the  injured  party  is  a  minor  not  possessed  of  mental 
capacity  sufficient  to  discern  the  consequences  of  his  acts  "  (Supreme 
Court,  15th  June,  1914).  "  When  determining  the  amount  of 
damages  sustained  by  a  person  because  he  has  been  deprived  by  a 
wrongful  act  of  another  person  of  a  certain  benefit  which  would  other- 
wise have  accrued  to  him,  the  Court  is  bound  to  take  into  considera- 
tion the  amount  by  which  the  damages  would  have  been  reduced  if 
tbe  injured  party  had  exercised  such  care  as,  according  to  the  general 
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ideas  of  society  at  the  time,  a  person  in  his  position  ought  to  have 
exercised,  but  not  the  amount  by  Which  the  damages  would  have 
been  reduced  by  an  unusual  method  which  could  not  be  expected 
from  ordinary  persons "  (Supreme  Court,  13th  October,  1915). 
"  When  determining  the  amount  of  damages  arising  from  a  wrong- 
ful act,  whether  the  person  bound  to  exercise  supervision  over  the 
injured  party  has,  or  has  not,  been  faulty  in :  the  performance  of  his 
duties,  is  a  matter  which  the  Court  is  not  bound  to  take  into  con- 
sideration" (.Supreme  Court,  15th  June,  19l4). 

A  claim  for  damages  arising  from  a  wrongful 

Claim  for        acj.  jg  terminated  by  prescription  if  it  has  not  been 

damages  .    _ 

terminated  bv    exercise^/or  three  years  from  the  time  when  the 
short  term  pre-  injured  party,  or  his  legal  representative,  obtained 

scription        knowledge  of  the  damages  and  the  identity  of  the 

Art  724  author  (first  part  of  Art.  724),  becauss  such  a  claim 
not  being  founded  upon  a  document,  as  a  claim 
under  a  contract  usually  is,  it  will  sooner  become  impossible  to 
substantiate  the  claim.  But  the  starting-point  of  the  period  of 
prescription  being  fixed  at  the  time  when  the  injured  party,  etc. 
obtained  knowledge  of  the  damages,  etc.,  it  may  sometimes  happen 
that  the  obligation  is  not  terminated  even  after  twenty  years  from 
the  time  when  it  came  into  existence — that  is,  from  the  time  of  the 
wrongful  act.  In  order  to  anticipate  this  anomaly,  it  is  further 
provided  that  the  «laim  is  also  terminated  by  prescription  if  not 
exercised  for  twenty  years  from  the  time  when  the  wrongful  act  was 
committed  (latter  part  of  Art.  724).  "  The  extinctive  prescription 
contemplated  in  the  first  part  of  Art.  724  of  the  Civil  Code  is  to  be 
calculated  from  the  time  when  the  injured  party  obtained  knowledge 
of  the  damages  and  the  identity  of  the  author,  irrespective  of  when 
he  obtained  knowledge  of  the  wrongful  act "  (Supreme  Court,  25th 
May,  1908). 
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Section  3. 

ObiiIgatoby  Kebations  due  to  Unjust  Enrichment 
(Futo-ritoku). 

Sub-section  I, 
General  Discussion. 

When  a  person  has,  without  any  legal  title, 
Meaning  of     ^justly  acquired  benefit   from  the    property   or 

i,     .    .         labour  of    another   person,    and    the    latter    has 
unjust  .        r  . 

enrichment "     sustained  a  loss  in  consequence,  it  would  be  unfair 

•  not  to  provide  a  remedy.  In  such  a  case,  therefore, 
the  first-mentioned  party  is  legally  required  to 
return  the  benefit  he  has  unwarrantably  ■  acquired,  or  "  unjust 
enrichment "  (futo-ritoku),  to  the  latter  (Art.  703).  Thus  unjust 
enrichment  is,  like  a  contract  or  a  wrongful  act,  a  cause  for  the 
formation  of  an  obligation.  "  In  case  two  attachments  have  been 
effected  upon  the  public  loan  bonds  which  a  debtor  has  deposited  in 
a  branch  treasury,  if  the  creditor  who  has  obtained  an  order  of 
collection  has  ignored  the  demand  of  another  creditor  for  a  distribu- 
tion and  directly  received  the  bonds  and  appropriated  them  all  to 
himself,  it  is  exactly  a  case  of  receiving  benefit  from  the  property  of 
another  person  and  causing  a  loss  to  such  other  person  without  any 
legal  title  "  (Supreme  Court,  26th  Nov.,  1910).  "  Even  when  a 
person  has  arbitrarily  caused  certain  work  to  be  done  for  the  benefit 
of  a  water-utility  association  contrary  to  law  or  ordinance,  and  paid 
the  expenses,  if  the  said  association  has  actually  received  any  benefit, 
it  cannot  evade  liability  under  the  Civil  Code  for  unjust  enrichment, 
irrespective  of  whether  the  benefit  is  great  or  small "  (Supreme 
Court,  2nd  Nov.,  1909).  "  A  person  who  has,  without  any  .legal 
title,  received  benefit  from  the  profit  of  another  person,  and  thereby 
caused  a  loss  to  such  other  person,  is  bound  to  return  such  benefit, 
irrespective  of  whether  the  benefit  has  been  received  after  or  before 
the  loss  sustained  by  the  other  party  "  (Supreme  Court,  2nd  Nov., 
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1909).  *'  When  one  of  the  co-owners  of  property  has,  either  in  bad 
faith  or  by  fault,  violated  the  right  of  the  other  co-owners,  when 
exercising  his  right  over  the  common  property,  the  act  constitutes  a 
wrongful  act ;  and  if  he  has  received  benefit  without  any  legal  title 
and  thereby  caused  a  loss  to  the  other  co-owners  it  constitutes 
a  case  of  unjust  enrichment "  (Supreme  Court,  1st  Oct.,  1908). 
"  When  a  mortgagee  of  second  rank  has  enforced  his  right  and 
caused  the  mortgaged  immovable  to  be  sold  at  public  auction  and 
participated  in  the  disposition  of  the  proceeds  as  a  second-rank 
mortgagee,  he  has  received  the  money  on  a  legally  just  ground  ;  there- 
fore the  first-rank  mortgagee  cannot  demand  restitution  thereof  on  the 
ground  that  it  is  an  unjust  enrichment  "  (Supreme  Court,  15th  Nov., 
If06).  "  Even  when  a  depositary  has  been  adjudged  bankrupt,  he 
does  not  thereby  forfeit  his  right  to  have  the  thing  deposited  in 
his  charge,  and  the  bankruptcy  administrator  has  no  right  to  safe- 
keep  or  sell  the  thing ;  therefore  the  benefit  acquired  by  the  bank- 
ruptcy estate  by  the  sale  of  the  thing  is  one  which  is  founded 
upon  no  legal  title  "  (Supreme  Court,  30th  Nov.,  1905).  "When 
the  assignor  of  an  obligation  performable  to  a  named  creditor  has 
not  notified  the  debtor  of  the  assignment,  and  subsequently  re- 
ceived performance  himself,  'such  performance  is  valid,  and  the 
assignee  has  no  right  to  demand  fresh  performance  from  the 
debtor ;  therefore  the  assignor  has  received  benefit  from  the  pro- 
perty of  the  assignee  without  any  legal  ground  and  thereby  caused 
a  loss  to  the  assignee  "  (Supreme  Court,  31st  May,  1904).  "  Even 
though  a  superficiary  who  is  bound  to  pay  a  rent  to  the  land- 
owner uses  the  land  without  paying  such  rent,  he  cannot  be  regard- 
ed as  receiving  benefit  without  any  legal  title ;  therefore  the 
principle  governing  unjust  enrichment  is  not  applicable  in  such 
a  case ",  (Supreme  Court,  23rd  Dec,  1903).  "  A  plaintiff  who 
demands  restitution  of  an  unjust  enrichment  must  prove  not  merely 
that  the  defendant  has  received  benefit  without  any  legal  title, 
but  also  that  he  has  sustained  a  loss  in  consequence"  (Supreme 
Court,  14th  June,  1899).  "  When  land  really  belonging  to  another 
person  has  been  passed  off  as  belonging  to  oneself  and  mortgaged, 
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not  only  is  the  creation  of  the  mortgage  void,  but  even  though 
the  mortgagee  sells  the  land  at  public  auction  and  actually  receives 
the  proceeds,  the  auction  sale  does  not  produce  the  effect  of  trans- 
ferring the  ownership,  and  the  real  owner  is  subjected  to  no  loss 
whatsoever;  the  relation  between  the  real  owner  and  the  mort- 
gagee, therefore,  is  not  to  be  governed  by  the  provisions  relating, 
to  unjust  enrichment  "  (Supreme  Court,  10th  July,  1903).  "  Even 
if  a  person  has  obtained  a  prestation  in  virtue  of  an  order  of  pay- 
ment, should  such  order  lose  its  effect  as  the  result  of  an  objection 
raised  thereto,  and  the  fact  on  which  the  order  was  based  turn 
out  non-existent,  the  prestation  is  neither  more  nor  less  -than  be- 
nefit received  without  any  legal  title  and  it  is  a  matter  of  course 
that  it  should  be  restored "  (Supreme  Court,  30th  Oct.,  1902). 
"  The  expression  '  legal  title  '  in  the  sense  of  Art.  703  of  the  Civil 
Code  refers  to  a  juristic  act  forming  a  cause  of  acquisition  or  loss 
or  alteration  of  a  right  or  such  a  fact  as  succession,  possession, 
prescription,  etc. ;  it  never  refers  to  an  order  for  payment  or  an 
order  for  provisional  execution  issued  on  the  basis  thereof  "  (Supreme 
Court,  30th  Oct.,  1902).  "  To  assert  that  a  set-off  has  been  un- 
warrantable because  the  obligation  availed  of  for  the  set-off  did 
not  exist,  is  simply  to  assert  that  the  other  obligation  has  not  been 
terminated  by  set-off ;  therefore  the  creditor  on  the  latter  obligation 
may  demand  performance  of  that  obligation,  but  may  not  demand 
restitution  of  that  which  has  been  deducted  by  way  of  set-off, 
as  being  an  unjust  enrichment  "  (Supreme  Court,  13th  Feb.,  1902). 
"  When  a  creditor  has  bought  the  land  mortgaged  :to  him  as 
security  for  his  claim  and  [obtained  performance  of  the  obligation 
with,  the  purchase  money,  if  the  sale  is  void,  the  creditor,  even 
though,  he  returns  the  land  without  receiving  any  consideration 
therefor,  may  demand  the  resuscitation  of  his  right  of  mortgage 
for  his  obligation  (claim)  which  is  revived  as  a  matter  of  course ; 
therefore  the  debtor  has  received  no  unjust  enrichment "  (Supreme 
Court,  26th.  January,  1900).  "  Unjust  enrichment  must  be  re- 
stored not  to  the  extent  to  which  it  actually  exists  at  the  time  of 
the  demand,  but  to  the  extent  to  which  it  existed  when  it  was 
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made  ■"■  (Supreme  Court,  ■  11th  January,  1900).  "  When  the 
creditor  obtains  an  alienation  of  an  obligation  to  which  the  debtor 
is  entitled,  he  does  so  by  a  legal  title  ;  therefore  tbe  act'  may  con- 
stitute a  wrongful  act  if  another  person  has  sustained  damage 
because  of  an  illegality  in  the  process  of  obtaining  such  alienation ; 
but  it- cannot  be  regarded  as  a  case  of  unjust  enrichment "  (Supreme 
Court,  19th  Oct.,  1898).  "Even  though  a  prestation  has  been 
obtained  by  the  assignor  from  the  assignee  in  virtue  of  an  agree- 
iment  of  assignment,  if  the  agreement  of  assignment  is  legally  void; 
the  prestation  is  nothing  but  a  benefit  received  without  any  legal 
title "  (Supreme  Court,  17th  Nov.,  3914).  "Unjust  enrichment 
is  made  not  merely  where  a  benefit  has  been  received  by  a  pres- 
tation, but  it  may  also  constitute  a  case  of  unjust  enrichment  if 
benefit  has  been  received  from  an  act  of  a  third  person  or  some 
other  fact  without  the  beneficiary  having  any  right  to  receive  such 
benefit"  (Supreme  Court,  12th  June,  1915).  "If,  in  a  proceed- 
ing of  auction  sale,  a  person  who  ought  not  -to  have '  participated  in 
the  distribution  of  the  proceeds  has  done  so  by  mistake,  and  in 
consequence  another  person  who  ought  to  have  received  a  dividend 
from  the  proceeds  has  been  prevented  from  so  doing,  the  former 
has  received  benefit  from  the  property  which  ought  to  have  been 
the  latter's,  and  thereby  caused  a  loss  to  the  latter ;  he  is  therefore 
liable  for  unjust  enrichment "  (Supreme  Court,  1st  July,  1914). 
"When  a  person  has  prestated  a  sum  of  money  under  the  mis* 
taken  belief  that  he  was  under  an  obligation  to  make  such  presta- 
tion, the  latter  may  be  said  to  have  been  made  in  performance 
of  an  obligation  through  the  party's  ignorance  of  the  non-existence 
of  such  obligation  ;  therefore  it  is  a  prestation  without  legal  ground  " 
(Supreme  Court,  3rd  March,  1914).  "  A  juristic  act  which  has 
been  rescinded  is  deemed  to  have  been  void  ah  initio ;  so  a  person 
who  has  made  a  pecuniary  prestation  in  virtue  of  a  voidable  act 
may,  after  the  act  has  been  rescinded,  demand  the  restitution  of 
the  prestation  as  the  effect  of  the  rescission  of  the  act,  or  such 
restitution  in  accordance  with  the  prinoiple  governing  unjust  en- 
richment because  there  h  no,  legal  title  "  (Supreme  Court,  3rd  I?eb;, 
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1912).  "  The  expression  '  to  receive  benefit  from,  the:  property 
of  another  person  and  thereby  cause  a  loss  to  the  same '  is  to  be 
regarded  as  referring  also  to  the  case  where  benefit  has  been  re- 
ceived from  property  which  should  legally  have  accrued  to  another 
person,  and  the  property  has  been  thereby  prevented  from  increas- 
ing as  it  ought  to  have  done  "  (Supreme  Court,  1st  July,  1914). 
"  The  money  by  which  an  ordinary  creditor  has  been  unjustly 
enriched  at  the  expense  of  the  estate  of  the  bankrupt  debtor  con- 
stitutes a  part  of  the  said  estate,  and  he  is  merely  entitled  to 
demand  an  equitable  distribution  thereof  along  with  other  ordinary 
creditors,  each  in  proportion  to  the  amount  of  his  obligation 
therefore  the  ordinary  creditor  may  not  set  up  a  plea  of  set-off  in 
respect  to  the  obligation  he  owes  to  the  estate  by  reason  of  such 
unjust  enrichment "  (Supreme  Court,  26th  August,  1915). 

As  a  rule,  unjust  enrichment  is  to  be  restored 
Method  of       -m  kjnd — tbat  ^  things  are  to  be  restored  to  the 
uniusten-       s*a*e  ™  "w^h  they   originally  were;  but  when 
richment        this  method  cannot  be  followed,  then  compensa- 
tion is  to  be  made  in   money.     The  extent  to 
Art  704 

which   the  enrichment  is  to  be  returned  varies 

according  to  whether  the  party  enriched  acted  in  good  or  bad  faith. 
When  he  did  not  know  at  the  time  of  the  act  that  he  was  un- 
justly enriching  himself,  it  is  proper  that  he  should  be  deprived 
only  of  the  benefit  as  it  actually  exists,  irrespective  of  how  much 
he  acquired  at  the  time  of  the  act.  Otherwise  it  would  be  im- 
possible to  live  free  of  apprehension  from  legal  trouble.  But  in  the 
case  of  a  person  who  has  unjustly  enriched  himself  in  bad  faith, 
■there  is  no  reason  why  legal  protection  should  be  afforded  him, 
and  it  is  only  just  that  he  should  be  required  to  make  restitution 
to  the  full  extent  of  the  loss  which  has  been  sustained  by  the 
injured  party.  Hence  the"  provision  :  "  A  person  who  is  unjustly 
enriched  in  bad  faith  must  make  restitution  of  the  benefit  received, 
together ,  with  interest  thereon,  and,  further  compensate  damages 
(if  any)  "  (Art.  704).  "  When  a  person  who  has  made  a  prestation 
,of  property  in  virtue  of  a  juristic  act  performed  owing  to  a  fraud, 
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he  may,  of  course,  demand  restitution  of  the  benefit  in  accordance 
with  the  principle  governing  unjust  enrichment ;  but  he  may  also 
demand  damages  on  the  ground  that  they  have  been  caused  by 
a  wrongful  act — fraud  ;  it  being  at  the  option  of  the  party  applying 
for  a  remedy  to  exercise  either  of  the  two  rights  "  (Supreme  Court, 
8th  March,  1915). 

Unjust  enrichment  is,  in  most  cases,  due  to 
.Relation  be-     an  jnegai  fact .  and  such  illegality  may  exist  (1) 

enrichment  and  as  ^S3,1^  tne  ac';  °f  the  person  enriched,  (2)  as 
wrongful  acts  regards  the  act  of  the  injured  party,  or  (3)  as 
regards  the  acts  of  both  parties.  Wrongful  acts 
contemplated  in  the  foregoing  sub-section  fall  under 
(1),  in  which  case  it  is  hardly  necessary  to  point  out  that  the  in- 
jured party  is  entitled  to  demand  damages  for  a  wrongful  act  as 
well  as  to  demand  restitution  of  unjust  enrichment,  and  that  he 
may  exercise  either  of  the  two  rights  at  his  option.  In  the  cases 
of  (2)  and  (3),  however,  where  an  illegality  exists  with  the  injured 
party  also,  though,  theoretically  speaking,  the  person  enriched  is 
still  a  person  unjustly  enriched,  and,  therefore,  the  injured  party 
ought  to  be  able  to  demand  restitution  of  such  enrichment,  yet 
such  demand  must  necessarily  be  founded  on  an  illegal  act  on  the 
part  of  the  plaintiff,  and  it  is  highly  indecent  for  a  person  to  pre- 
fer a  demand  against  another  on  the  basis  of  an  illegal  act  of  his 
own  committing.  For  this  reason,  the  majority  of  legislative  pre- 
cedents nowadays  do  not  recognize  the  injured  party's  right  to 
demand  restitution  in  such  a  case.  This  is  what  is  meant  by  the 
provision  :  "  A  person  who  has  made  a  prestation  for  an  illegal 
cause  cannot  claim  its  restitution  except  the  illegal  cause  has  ex- 
isted only  as  regards  the  person  who  was  thereby  enriched  "  (Art. 
708).  "  When  a  person  has  prestated  a  thing  to  another  for  an 
unlawful  cause,  he  cannot  demand  restitution  thereof  in  accordance 
with  the  Civil  Code,  but  he  does  not,  on  that  account,  lose  his 
ownership  in  the  thing  ;  therefore  the  thing  in  the  possession  of  the 
other  party  still  continues  a  thing  belonging  to  another  person  " 
(Supreme  Court,  22nd  Sept.,  1910).     "  It  is  not  absolutely  and 
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invariably  impossible  to  recover  a  prestation  which  has  been  made" 
by  an  act  contrary  to  a  legal  prohibition ;  it  is,  only  when  the  act 
is  prejudicial  to  public  order  or  to  good  morals  that  the  prestation 
cannot  be  recovered  "  {Supreme  Court,  4th  July,  1910).'  "  An  act 
contrary  to  law  is  not  necessarily  prejudicial  to  public  order  or 
good  morals ;  so  an  illegal  act  cannot  always  be  regarded  as  an 
illegal  cause "  {Supreme  Court,  9th  May,  1908).  "  An  '  illegal 
cause  '  in  the  sense  of  Art,  708  of  the  Civil  Code  applies  where  the 
act  for  which  the  prestation  has  been  made  has  for  its  object  a 
matter  prejudicial  to  public  order  or  good  morals  "  {Supreme  Court, 
9th  May,  1908).  "A  prestation  relating  to  an  assignment  of 
shares  of  a  company  prior  to  the  registration  of  its  formation  can- 
not be  regarded  as  due  to  an  act  prejudicial  to  public  order  or  good 
morals  "  {Supreme  Court,  4th  July,  1910).  "  According  to  Art. 
708  of  the  Civil  Code,  a  person  who  has  entrusted  another  person 
with  a  sum  of  money  to  be  given  away  as  a  bribe  to  a  public 
officer  cannot  recover  the  money ;  but  he  does  not  thereby  forfeit 
the  ownership  of  the  money "  {Supreme  Court,  5th  July,  1910). 
"  An  agreement  relating  to  interest  in  excess  of  the  limits  imposed 
by  the  Law  for  the  Bestriction  of  Interest  being  illegal,  it  is  not 
permissible  judicially  to  demand  such  interest ;  but  when  the  in- 
terest has  been  paid  and  received  between  the  parties,  calcula- 
tion should  not  be  made  anew  at  a  rate  reduced  to  the  said  limits  " 
{Supreme  Court,  3rd  July,  1909).  "  When  it  is  affirmed  that  a 
certain  sale  of  immovables  was  a  fictitious  expression  of  intention, 
and  an  application  is  made  for  the  cancellation  of  the  registration  of 
the  transfer  of  the  ownership,  it  is  wrong  for  a  Court  to  reject  such 
application  in  pursuance  of  Art.  708  of  the  Civil  Code  "  {Supreme 
Court,  27th  Feb.,  1909).  "  When  a  debtor,  in  order  to  evade  the 
enforcement  of  the  obligation  against  him,  has  formally  transferred 
the  ownership  under  the  guise  of  sale,  the  transfer  cannot  be 
regarded  as  due  to  an  unlawful  cause  unless  he  is  insolvent 
{Supreme  Court,  27th  Feb.,  1909).  "  In  the  case  of  a  fraud  in 
which  a  person  is  deceived  under  the  pretext  of  selling  goods,  and 
defrauded  of  a  sum  of  money,  if  the  injured  party  has  expressed 
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an  intention  to  cancel  the  act  he  may  demand  from  the  cheat  dama- 
ges for  a  wrongful  act ;  but  the  goods  which  the  cheat  has  delivered 
to  the  injured  party  as  a  means  of  deception  being  neither  more  nor 
less  than  a  prestation  made  for  an  illegal  cause,  he  cannot  demand 
restitution  thereof  on  the  ground  that  it  is  a  case  of  unjust  enrich- 
ment "  (Supreme  Court,  27th  April,  1903).  "  When  A.  has,  in 
order  to  evade  his  obligation  to  pay  damages  caused  by  an  offence  of 
his  own  commission,  placed  his  immovables  in  the  name  of  B.  under 
the  guise  of  sale,  and  further  delivered  a  deed  of  sale,  he  has  made  a 
'  prestation  for  an  illegal  cause  '  in  the  sense  of  Art.  708  of  the  Civil 
Code,  and  cannot  demand  restitution  thereof  from  B."  (Supreme 
Court,  20th  March,  1908).  "  The  provision  of  Art.  708  of  the 
Civil  Code  governs  not  merely  where  restitution  is  demanded  by 
reason  of  unjust  enrichment,  but  also  where  a  person  who  has  made 
a  prestation  for  an  unlawful  cause  demands  compensation  for 
damages  sustained  by  such  prestation  on  the  ground  that  the  other 
party  has  been  guilty  of  a  wrongful  act "  (Supreme  Court,  23rd 
April,  1906).  "  Even  the  injured  party  in  a  case  of  fraud  cannot 
demand  damages  if  he  has  made  a  prestation  for  an  illegal  cause  " 
{Supreme  Court,  22nd  December,  1903).  "  For  a  debtor  to  put  his 
land  in  the  name  of  another  person  under  the  guise  of  sale  for  the 
purpose  of  injuring  his  creditor  is  a  wrongful  act,  and  so  he  cannot 
invoke  the  protection  of  the  law  in  order  to  assist  him  to  recover  the 
land  in  question  "  (Supreme  Court,  26th  April,  1899)  "  A  demand 
based  on  an  unlawful  cause  is  not  entitled  to  the  protection  of  the 
law  "  (Supreme  Court,  14th  Feb.,  1899).  "  An  agreement  entered 
into  for  causing  a  person,  who  under  the  Law  for  the  Control  of 
Arms  and  Ammunition  is  not  empowered  to  do  so,  to  buy  arms  and 
ammunition  is  void  ;  therefore  a  payment  of  remuneration  in  virtue 
of  such  agreement  is  a  prestation  made  for  an  unlawful  cause" 
(Supreme  Court,  27th  May,  1915).  "  In  case  unjust  enrichment 
has  been  made  by  a  method  other  than  a  prestation  from  the 
injured  party,  Art.  708  of  the  Civil  Code  does  not  apply  "  (Supreme 
Court,  12th  June,  1915). 
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Sub-section  2.      ■ 
Payment  without  Obligation  (Misai-bensai). 

When  a  person  who  is  under  no  obligation 
Payment        pays,  or  one  who  is  under  an  obligation  performs, 
obligation       *°  a  Person  other  than  the  real  creditor,  or  per- 
formance  is  made  before  it  is    due,    the    party 
receiving    performance    is,    of  course,   a    person  who  is  unjustly 
enriched.     Such  performance  is,  as  a  rale,  made  through  ignorance 
on  the  part  of  the  person  performing  of  the  non-existence  qf  the 
obligation  ;  but  in  some  cases  it  is  done  with  full  knowledge  of  the 
circumstance,  such  being  often  the  case  with  payment  before  it  is 
due.     These   circumstances  make  it  unavoidable  for  the  law   to 
recognize  a  right  of  demanding  restitution  in  all  cases  alike.    The 
provisions  of  the  Civil  Code  on  this  head  are  as  follows. 

When  a  debtor  pays  to  his  creditor,  but  such 

Payment       payment  is  made  before  time^  if  he  did  so  knowing 

before  due      ^^  ^e  was  paying  before  time  he  may  not  demand 

Art  706        restitution  thereof,  for  he  is  then,  justly  deemed  to 

have  waived  the  benefit  of  time ;  but  if  he  paid 

under  the  mistaken  belief  that  it  was  time  for  him  to  pay,  then  it 

would  at  first  sight  appear  that  he  should  be  enabled  to  demand 

restitution  of  the  prestation  he  has  made.     But  as  an  obligation 

subject  to  a  time-limit  must  be  paid  sooner  or  later,  the  payment  is 

considered  as  valid,  but  the  creditor  is  required  to  return  the  benefit 

which  he  has  derived  from  the  premature  payment  (that  is,  interest 

during  the  interval  between  the  actual  payment  and  the  time  fixed 

for  payment). 

When  a  person  who  is  not  a  debtor,  has  per- 

Payment  by  a    formed  an  obligation  to  a  person  other  than  the 

person  other     cre^itqr,  the  person  performing,  if  he  knew  of  the 

non-existence  of  the  obligation,  may  be  assumed  to 

Art.  705        have  an  intention  to  make  a  gift  of  the  prestation, 

.and,   therefore,   he  is  not  permitted  to    demand 
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restitution  thereof  (Art.  705).  "  The  expression  '  when  the  party 
knew  that  the  obligation  did  not  exist  at  the  time,'  in  the  sense  of 
Art.  705  of  the  Code,  covers  both  the  case  where  the  party  knew 
that  the  obligation  did  not  exist  in  accordance  with  the  provisions  of 
law  at  the  time,  and  the  case  where  he  knew  of  the  non-existence 
merely  as  a  matter  of  fact "  {Supreme  Court,  26th  Sept.,  1910). 
"  Where  a  person  who  has  made  a  prestation  in  satisfaction  of  an 
obligation  demands  restitution  thereof  on  the  ground  that  he  did  not 
know  of  the  non-existence  of  the  obligation,  it  suffices  for  him  to 
prove  that  the  obligation  did  not  exist :  it  is  not  necessary  further  to 
prove  that  he  did  not  know  of  the  non-existence  "  {Supreme  Court, 
8th  February,  1907).  "  The  reason  why  a  person  who  has  made  a 
prestation  in  satisfaction  of  an  obligation  of  which  he  did  not  know 
the  non-existence  may  demand  restitution  of  such  obligation,  is  not 
because  the  act  of  prestation  is  void,  but  because  though  the  act  of 
prestation  is  valid  yet  it  is  devoid  of  any  legal  cause — that  is,  it  has 
not  been  made  for  performance ;  therefore  the  restitution  may  be 
demanded  without  first  cancelling  the  act  of  prestation  "  {Supreme 
Court,  3rd  March,  1914).  "  When  a  person  who  has  made  a 
prestation  in  performance  of  an  obligation  which  he  did  not  know 
to  be  non-existent,  demands  restitution  of  what  has  been  prestated, 
it  is  incumbent  on  him  to  prove  not  only  the  fact  of  the  prestation 
having  been  made,  but  also  that  the  obligation  did  not  exist " 
{Supreme  Court,  204h  April,  1914). 

In  case  the  person  performing  did  not  know  of 
the  non-existence  of  the  obligation,  but  performed 
by  mistake,  it  is  reasonable  that  he  should  be  enabled  to  demand 
restitution  of  the  prestation,  but  at  the  same  time  it  would  be  unfair 
to  require  him  to  disgorge  after  he,  believing  the  prestation  to  be 
performance  from  the  real  debtor,  had  destroyed  the  bond,  abandon- 
ed the  security,  or  allowed  the  obligation  to  be  terminated  by  not 
interrupting  prescription  in  time.  In  such  a  case,  therefore,  the 
person  performing  is  legally  debarred  from  demanding  restitution 
(Art.  707,  1),  though  he  may  obtain  a  remedy  by  taking 
recourse   against  the   true   debtor  (Art.    707,    2).     "  The  expres- 
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sion  -  to  destroy  the  bond'  in  the  sense 'of  Art.  707  of  the  Civil 
Code  refers  not  merely  to  the' physical  destruction  of  the  bond  so  as 
to  deprive  it  entirely  of  evidential  force,  but  also  to ;  drawing' lines 
across  the  bond,  obliterating  the  seal  under  the  name  of  the  debtor, 
returning  the  bond  to  the  debtor  or  the  person  performing — in 
short,  to  any  case  where  the  creditor  deals  with  the  bond  in  such  a 
manner  as  will  debar  him  from  making  use  of  it  as  a  means  of 
proving  his  claim  "  (Supreme  Court,  27th  Sept.,  1904).  "  Art.  707 
of  the  Civil  Code  provides  simply  that  restitution  may  not  be 
demanded  by  the  person  performing,  and  does  not  furnish  an 
express  answer  to  the  question  of  whether  the  performance  is  or  is 
not  valid  ;  but  inasmuch  as  it  deprives  the  person  ■  performing  of  the 
right  of  demanding  restitution  (which  he  ought  to  possess  in 
accordance  with  Art.  703  of  the  same  Code),  'and  enables  the' 
creditor  to  enjoy  the  same  benefit  as  if  perfect  payment  had  been' 
made,  it  is,  after  all,  the  correct  interpretation  of  the  law  to  hold1 
that  it  deems  the  payment  to  be  valid  "  (Supreme  Court,  27fch  Nov., 
1911).  "The  Article  in  question  not  merely1  confers  upon  the 
creditor  a  right  to  refuse  the  demand  for  restitution,  but  also  causes 
the  payment  to  have  the  same  effect  as  if  it  was  made  by  the  person 
performing  for  the  debtor ;  and  thus  considering  the  payment  as 
valid,  it  causes  the  obligation  to  be  terminated  on  the  one?  hand  while, 
on  the  other  hand,  it  enables  the  person  performing  to  take  recourse 
against  the  debtor  ;  therefore  the  obligation  which  has  been  perform- 
ed by  mistake  must  be  one  that  has  duly  come  into  existence" 
(Tokyo  Court  of  Appeal,  1912). 

Sub-section  3. 
Business  management  (Jimu-kwanri). 

"  Business  management "  (negotiorum  gestio— 

Meaning  of     jimu  kwanri) .  denotes  the  assumption  of  the  con- 

the  expression    duct   of  the  busmess   of  another  person  without 

business 
management     being^pder  any  legal  dutyso  to  do./  'In  that  it  is 

to  manage  another  person's '  business,  it  resembles 
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mandate ;   but   it   differs  from  trie  mandate  in  the  fact  that  the 

management  is  assumed  -without  any  request  of  the  other  person, 

and  without  any  legal  duty  to  do  so.     On  the  other  hand,  it  is  more 

or  less  akin  to  a  wrongful  act,  for  it  also  amounts  to  interference 

with  the  affairs  of  another  person  without  request  or  duty ;  but 

it  is  entirely  different  from  a  wrongful  act  in  that  it  involves  no 

violation  of  right.     It  being  done  for  another  person,  the  latter  is 

usually  benefited  as  a  result  instead  of  sustaining  any  loss.     And  as 

such  benefit  is  based  on  no  special  legal  ground,  it  is  an  unjust 

enrichment  in  its  essence ;  but  obvious  reasons  forbid  that  it  be 

governed  by  the  rules  relating  to  unjust  enrichment  pure  and  simple. 

In  short,  business  management  is  not  a  contractual  relation  though 

it  resembles  one ;  nor  is  it  a  wrongful  act  though  it  is  like  one  ;  and 

it  is  not  a  relation  of  unjust  enrichment  pure  and  simple  either.     In 

the  laws  of  most  countries  it  is  mentioned  as  a  special  cause  of 

formation  of  obligations ;  but  we  will  explain  it  here  as  a  species  of 

unjust  enrichment,  because  unjust  enrichment  is  its  principal  feature. 

.  A  business  manager  is  under   duties  towards 

manager        ^ae   P^ncipal  similar  to  those    of    a    mandatory 

towards  the  mandator.     In  the  first  place,  unless  a 

continuance  of  the  management  is  clearly  contrary 

to  the  intention  or  prejudicial  to  the  interests  of  the  principal,  he  must 

continue  his  management  until  the  principal,  or  his  heir  or  legal 

representative,  can  undertake  it  (Art.  700).     As  to  the  method  of 

ri^_        management,  a  method  such  as  is  best  calculated  to 
Art   697 

insure  the  interests  of  the  principal  must  be  followed 

(Art.  697,  1)  ;  but  it  is  a  matter  of  course  that  he  should  manage  the 

business  in  accordance  with  the  wishes  of  the  principal  if  he  knows, 

or  is  able  to  conjecture  them  (Art.  697,  2). 

Like  a  mandatory,  a  manager  must  see  to  the 
Art.  698 

business  with  the  care  of  a  good  manager;  but  in 

case  the  management  has  been  undertaken  in  order  to  protect  the 

principal  from  imminent  peril  to  his  person,  reputation,  or  property, 

he  is  not  liable  for  damages  unless  he  has  acted  in  bad  faith  or 

with  gross  negligence  (Art.  698),  otherwise  people  would  be  deterred- 
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from  following  their  laudable  impulse  to  hasten  to  the  rescue  of 

others  in  distress.     Further,  business  management 
Art  699  -  •    • 

""    '  "  being  a  matter  of  grave  importance  to  the  principal, 

a  person  who  has  commenced  the  management  must  notify  the 
principal  of  the  fact  forthwith,  unless  the  latter  is  already  aware  of 
it  (Art.  699).  For  the  rest,  certain  provisions 
governing  a  mandatory's  duties  apply  mutatis 
mutandis  (Art.  701).  Thus  : — (1)  On  the  demand  of  the  principal 
the  manager  must  at  all  times  report  on  the  condition  of  the  business 
under  his  management ;  and  on  the  termination  of  the  management 
he  must  also  report  full  particulars  without  delay  (in  reference  see 
Art.  645).  (2)  He  must  deliver  to  the  principal  all  monies,  etc.  he 
has  received  in  the  course  of  the  management  as  well  as  the  fruits 
accruing  therefrom.  As  to  rights  which  he  has  acquired  in  his  own 
name,  they  must  be  transferred  to  the  principal  (in  reference  see 
Art.  646).  (3)  If  he  has  spent  on  his  own  account  monies  which 
should  be  delivered  to  the  principal  or  used  for  the  benefit  of  the 
principal,  he  is  bound  to  pa}r  interest  thereon  from  the  day  of  spend- 
ing, and  further  to  compensate  damages  (if  any)  (in  reference  see 
Art.  467). 

The  chief  duty  of  the  principal  consists  in 
Duties  of  returning  the  unjust  enrichment ;  and  the  extent 
of  this  liability  is  made  greater  than  in  the  case  of 
unjust  enrichment  pure  and  simple  for  the  more  effective  protection 
of  the  claimant  for  restitution  (manager),  because  though  business 
management  is  undertaken  without  any  mandate,  yet  it  is  assumed 
out  of  goodwill  for  the  principal ;  and  as  transactions  become  more 
and  more  frequent  with  the  progress  of  civilization,  there  are  ever 
increasing  reasons  for  persons  to  be  encouraged  to  attend  to  the 
affairs  of  others  even  without  the  latter's  request.  This  is  why  the 
provisions  relating  to  business  management  resemble  those  governing 
mandate ;  but  as  the  management  is  undertaken  independently  of 
the  will  of  the  principal,  it  is  but  reasonable  that  the  principal's 
liability  should  be  somewhat  lighter  than  that  of  a  mandator.  So, 
if  the  manager  has  defrayed  (objectively)  beneficial  expenses  for  the 
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principal,  he  may  take  recourse  against  the  principal 
(Art.  702,  1);  and  if  he  has  contracted  beneficial 
obligations  for  the  principal,  the  latter  must  perform  them  in  his 
stead,  and  may  also  be  required  to  furnish  proper  security  if  they 
are  not  yet  due  (Art.  702,  2) ;  although  a  mandator  may,  as  we 
have  already  seen,  require  the  principal  to  reimburse  expenses,  or 
pay  obligations  which  are  beneficial  subjectively  only  (irrespective  of 
whether  or  no  they  are  really  so).  But  in  case  the  management 
has  been  undertaken  contrary  to  the  wishes  of  the  principal,  it  is  not 
necessary  that  a  high  degree  of  protection  should  be  afforded.  In 
such  a  case  the  principle  governing  unjust  enrichment  pure  and 
simple  is  followed  :  the  manager  may  exercise  a  right  of  recourse  as 
above  only  so  far  as  the  principal  is  actually  enriched  as,  a  result 
(Art.  702,  3). 


BOOK  IV. 

REAL  RIGHTS  SECURING  OBLIGATIONS. 

(Saiken  Tampo  no  Buhken). 


CHAPTER  1. 
GENEKAL  PEOVISIONS. 

Usually  a  creditor  is  only  entitled  to  obtain 

Baison  d  etre    performance  on  the  same  footing  as  other  creditors 

aecuritv        ou*  °^  ^e  whole  assets  of  the  debtor,  therefore  his 

right  is  in  danger  of  gradually  becoming  less  secure 

if  the  debtor   subsequently  incurs    larger  debts  or  his   property 

decreases.     This  is  the  reason  why  certain  arrangements  are  legally 

recognized  by  virtue  of  which  the  creditor  is  enabled  to  obtain  a  real 

right  in  respect  to  a  specific  thing  for  the  purpose  of  insuring  the 

effect  of  his  obligation  (claim).     This  is  a  "  real  right  security " 

{tampo  bukken). 

Security  for  an  obligation  may  be  either  (1) 
..  personal  or  (2)  material.     Security  consisting  of 

pared  with  rea^  rights  is  material  security  (buttehi  tampo). 
material  Compared  with  personal  security — that  is,  sureties 
security  an^  jomt  debtors,  it  will  be  seen  that  each  kind  of 
security  has  both  its  strong  and  weak  points.  In  the  case  of 
personal  security,  the  creditor  may  demand  performance  from  the 
surety  or  joint  debtor ;  while  in  the  case  of  material  security,  perfor- 
mance is  usually  obtained  out  of  the  proceeds  of  the  sale  of  the  thing 
furnished  as  security.  It  thus  follows  that  it  is  far  easier  for  the 
creditor  to  exercise  his  security  right  in  the  case  of  personal  security 
than  in  that  of  material  security  ;  but  at  the  same  time  it  must  be 
remembered  that  his  right  against  the  surety  or  joint  debtor  is  also 
an  obligation,  and  his  security  right  is  weakened  as  the  means  of  the 
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surety  or  joint  debtor  decreases  or  his  (the  joint  debtor's)  debts 
increase.  It  is  true  that  even  in  the  case  of  material  security  the" 
thing  furnished  as  security  is  exposed  to  the  risk  of  being  destroyed 
or  injured ;  but  such  risk  is  incomparably  less  than  the  chance 
of  the  surety  or  joint  debtor  becoming  poorer  or  contracting 
further  obligations.  Besides,  as  the  security  right  in  this  case  is 
a  real  right,  the  thing  can  be  pursued  wherever  it  may  go,  and 
satisfactory  performance  obtained  in  preference  over  others.  In 
this  light,  material  security  must  be  considered  as  the  more  relia- 
ble of  the  two  kinds  of  security. 

A  real  right  of  security  Jseing  also  a  real  right, 
Dependent      ^  jg  ^e  same  as  0tner  real  rights  in  that  it  possesses 

secnr'tv  rfeht    ^e '  va^i*iy   °^  preference   and   pursuit ;    but    its 
peculiarity  consists  in  the  fact  that  it  is  not  inde- 
pendent like  other  real  rights,  but  dependent  on  the  obligation  which 
it  is  intended  to  secure. .  For  this  reason,  it  shares  the  same  lot  as 
the  obligation  from  beginning  to  end — that  is,  if  the  obligation  is 
void  ab  initio  the  security  right,  too,  does  not  come  into  existence. 
If  the  obligation  is  cancelled  or  otherwise  ceases  to  exist,  the  security 
right  likewise  ceases  to  exist.     Further,  the  limits  of  the  security 
right  are  determined  by  those  of  the  obligation  it  secures.     But  the 
exercise  of  a  security  right  (that  is,  the  retention  of  the  thing  pledged, 
etc.)  is  one  thing,  while  the  exercise  of  the  obliga- 
Arts.  300,       j.jon  ^  gather ;  therefore  the  former  does  not  affect 
850  and  372     .,  '    ......  .  ..        -  .- 

the  progress  of  the  extinctive  prescription  ot  the 

obligation  (Arts.  300,  350  and  372). 

In  order  to  insure  the  validity  of  a  real  right 

Indivisibility    0j  secm^  the  law  recognizes  its  indivisibility  and 

rieht  **s  abrogation  upon  other  things.     A  security  right 

is  said  to  be  indivisible  because  the  whole  and  each 

part  of  the  thing  secures  the  whole  and  each  part  of  the  obligation 

As  a  result,  even  though  a  part  of  the  obligation  is  terminated  the 

corresponding  part  of  the  thing  is  not  freed  from  the  .burden,  but 

the  whole  of  the ,  thing  continues  to  secure  the  remainder  of  the 
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obligation.      In  other  words,    a    person  entitled 

r?"    Jr*       to  a  security  real  right  may  exercise  his  right  upon 

and  372        ^e  whole  of  the  thing  until  the  obligation  has  been 

completely  performed  -  (Arts.  296,   305,   350  'and 

372).     On  the  other  hand,  even  though  a  part  of  the  thing  is  lost, 

the  corresponding  part  of  the  obligation  does  not  become  unsecured, 

but  the  remainder  of  the  thing  continues  to  secure  the  whole  of  the 

obligation.     When  both  the  thing  and  the  obligation  are  terminated 

in  part,  the  balance    of    the    former   secures   the   balance   of  the 

latter. 

Subrogation  of  a  real  right  upon  other  things 
Subrogation     denotes  the   substitution  of  the   original  subject- 
ri ffhtu    n       matter    of  a  real    right  by    some    other    thing. 
other  things     In     other      words,      when      the    thing     which 
has    so    far    been  the   subject-matter    of   a    real 
right  is  sold,  or  a  real  right  or  right  of  lease  is  created  thereon, 
or  the   thing    is   physically    destroyed  or  damaged,    the   creditor 
may    exercise  his   right    over    the    money    or  some  other  thing 
which  the   debtor   acquires    for  such  a  cause,   and  such   money 
or  other  thing  becomes   a    means    of  paying  the    obligation    in 
place'    of     the    original     subject-matter    of     the     security    right. 
When    payment    is    made  by   a  person  other  than  the  debtor, 
there  is  a  subrogation  in  respect  to  the  person 
Arts.  304,       entitled,  while  in  the  case  under  consideration  there 
an  is  a  subrogation  in  respect  to  the  subject-matter. 

Hence  the  name  "  subrogation  upon  things  "  (butsujo  daii).  But 
when  the  money  or  other  thing  has  once  been  delivered  to  the 
debtor,  it  will  be  mixed  up  with  his  other  property  in  such  a  way 
as  to  make  it  difficult  to  separate  one  from  the  other ;  there- 
fore in  order  to  effect  a  subrogation  upon  things  it  is  necessary 
that  the  debtor's  claim  for  delivery  of  the  money,  etc.  should  be 
attached  before  the  same  is  delivered  to  the  debtor  (Arts.  304,  351 
and  371). 

Eeal  rights  of  security  being  also  real  rights,  their  classes  are 
legally  limited.     Some  of  them  are  created  by  the  agreement  of  the 
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parties,  while  others  come  into  existence  by  operation  of  law.  The 
former  are  called  "  conventional  security  "  (yakujd  tampo),  and  the 
latter,  "  legal  security  "  {hotel  tampo).  We  will  explain  the  essential 
features  of  each  of  these  security  rights  under  several  distinctive 
headings. 


fi::: 
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CHAPTER  2. 

CONVENTIONAL  SECUEITY  (YaJcujo-tampo). 

Section.  1. 

Pledges  (Shichi-Jceri). 

Sub-section  1. 
General  Discussion. 

The  right  of  pledge  which  is  of  the  most 
meaning  of     frequent  occurrence  of  all  security  rights  is  a  right 
"riehtof       m  vv^ne    °^  which    a    thing    belonging   to  the 
pledge"        debtor  or  a  third  person  is  held  in  possession  by 
Art  342        *^e  cre3itor  as  security  for  his  claim,  and  perfor- 
mance is  received  out  of  such'  thing  in  preference  to 
other  creditors  (Art.  342).     "  When  an  auction  sale  is  effected  in 
regard  to  buildings  which  are  not  included  in  the  subject-matter  of 
an  execution,  and  an  adjudication  of  bid  is  made,  such  adjudication 
is  void.     Therefore,  the  person  who  has  a  right  of  pledge  over  those 
buildings  is  not  prevented  from  enforcing  his  right,  because,  even 
though  the  ownership  of  the  property  has  formally  passed  to  another 
person,  that  does  not  affect  the  right  of  pledge  itself "   (Supreme 
Court,  25th  Oct.,  1905).     The  distinctive  features  of  a  pledge  are 
thus  (1)  the  possession  of  the  subject-matters  and  (2)  obtaining  per- 
formance in  preference  to  other  creditors. 

The  holding  of  the  thing  pledged  in  possession 
th  thi  ^  mos*  agreea,ble  to  the  nature  of  security  not  only 

because  it  serves  as  notice  to  third  persons  that  the 
Art  344 

thing  is  encumbered  with  an  obligation,  but  also 

because  it  causes  inconvenience  to  the  debtor  and  so  induces  him  to 

perform  his  liability  ;  while  in  case  of  non-performance  it  enables  the 

creditor  easily  to  obtain  performance  out  of  the  value  of  the  thing. 
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This  is  why  in  the  Civil  Code  delivery  of  possession  is  made  an 
essential  condition  for  the  creation  of  a  pledge,  and  the  creditor  is 
invested  with  a  right  to  retain  the  thing  pledged  until  the  perform- 
ance of  the  obligation  (Art.  344).  "  In  case  the  creation  of  a  pledge 
is  registered  before  the  creditor  has  acquired  the  .possession  of  the 
immovable  which  is  the  subject-matter  of  the  pledge,  even  though 
the  possession  of  the  thing  may  be  subsequently  acquired,  the  pledge 
does  not  become  valid  retroactively  as  from  the  time  of  registration  " 
(Supreme  Court,  8th  Nov.,  1909).  But  possession  by  a  representa- 
tive  being    legally    recognized,    it    is  not    abso- 

Art  345 

* ""'"'        lutely  necessary  for  the  pledgee  to  take  physical 

delivery  of  the  possession  in  person,  and  he  may  cause  a  re- 
presentative to  do  so  on  his  behalf;  but  the  pledgor  cannot  be 
chosen  as  such  representative  because  that  would  be  contrary 
to  the  spirit  of  the  law  which  insists  on  the  delivery  of  posses- 
sion as  a  condition  absolutely  essential  to  the  creation  of  a  pledge 
(Art.  345).  "  If  after  the  creation  of  a  pledge  the  pledge  has  caused 
the  pledgor  to  possess  the  thing  pledged  as  his  representative,  the 
pledge  is  thereby  terminated  "  (Resolution  of  the  Hosokwai).  The 
pledgee  is  entitled  to  retain  the  thing  pledged  only 

" until  he  has  obtained  payment.    Immediately  upon 

obtaining  performance  he  must  return  it  to  the  owner.  While  the 
thing  is  in  his  possession  he  must  safe-keep  it  with  the  care  of  a  good 
manager,  and  may  not  use  or  let  it,  or  give  it  as  security,  except  with 
the  consent  of  the  pledgor  ;  but  this  does  not  apply  if  it  is  necessary 
to  use  it  for  the  preservation  thereof  (Art.  350  and  Art.  298,  1 
and  2).  But  if  the  pledgee  has  defrayed  necessary  expenses  with  re- 
gard to  the  thing  pledged,  he  may  require  the  pledgor  to  reimburse 
him  ;  and  if  he  has  defrayed  beneficial  expenses  he  may  (but  this 
only  when  an  increase  in  value  actually  exists)  demandtbat  the 
pledgor  either  reimburse  the  amount  spent  or  the  increase  in  value 
at  the  latter's  option  (though  the  Court  may  allow  a  reasonable 
period  of  grace  for  doing  so  on  the  demand  of  the  pledgor),  just  in 
the  same  manner  as  a  possessor  in  bad  faith  may  do  vis-a-vis  the 
owner  under  the  same  circumstances. 


CONVENTIONAL  SECUBITY  (lAKUJO-TAMPO)  477 

Utilization  of  ^^e  P^gee  having  a  right  to  obtain  payment 

thing  pledged    out  of  the  thing  pledged,  he  may  reap  the  fruits 

for  obtaining     produced  by  the  thing   while  in  his  custody,  and 

performance     appropriate  them  to  the  performance  in  preference 

Arts.  350        to  other  creditors,  such   appropriation  to  be  made 

ana  ivl      ,  firs£  j.Q  ^e  mterest  an(j  then  to  the  principal  as  in 

ordinary  cases  (Arts.  350  and  297).  If  the  debtor  does  not  pay 
when  due,  the  pledgee  (creditor)  may,  in  accordance  with  the  pro- 
visions of  the  Public  Auction  Law,  sell  the  thing  pledged  and  obtain 
payment  out  of  the  proceeds  in  preference  to  other  creditors.     As 

to  whether  it  may  be  agreed  that  in  the  event  of 
Art  349 

non-performance  the  ownership  of  the  thing  shall 

pass  directly  to  the  pledgee  by  way  of  performance  instead  of  the 
usual  process  of  public  sale  in  accordance  with  the  said  Auction  Law 
being  gone  through — that  is,  whether  an  agreement  of  forfeiture 
may  be  validly  entered  into — this  is  a  point  on  which  both  theories 
and  legislative  precedents  are  at  variance.  In  the  laws  belonging  to 
the  French  system  of  law,  it  is  forbidden  to  enter  into  such  an  agree- 
ment either  by  the  act  of  creation  (of  the  pledge)  or  by  a  contract 
prior  to  the  time  for  performance.  The  Japanese  Civil  Code  also 
follows  the  same  example  by  providing  :  "  A  pledgor  may  not, 
either  by  the  act  of  creation  or  by  a  contract  made  before  the  time 
for  performance  of  the  obligation,  agree  to  let  the  pledgee  acquire  the 
ownership  of  the  thing  pledged  by  way  of  performance,  nor  promise 
to  allow  him  to  dispose  of  it  in  any  manner  other  than  is  fixed  by 
law  "  (Art.  349) — a  provision  by  which  it  is  intended  to  prevent 
greedy  creditors  from  robbing  poor  and  careless  debtors  of  valuable 
property  on  account  of  small  sums  of  money,  though  there  is  nothing 
to  prevent  such  an  agresment  being  entered  into  after  the  time  fixed 
for  performance.  Forfeiture,  however,  is  permitted  in  respect  to 
things  pledged  to  pawn-brokers  {Regulations  for  the  Control  of 
Pawnbrokers)  and  pledges  created  as  security  for  obligations  arising 
from  commercial  transactions  (Commercial  Code,  Art.  277),  in  the 
first  case  in  order  to  obviate  disproportionate  trouble  being  entailed  on 
account  of  comparatively  small  sums  of  money,  and  in  the  latter  case 
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to  insure  the  speedy  and  safe  transaction  of  business.  "  Unlike  a 
pledgor,  a  mortgagor  may,  either  by  the  act  of  creation  or  by  a 
contract  made  before  the  time  fixed  for  the  performance  of  the 
obligation,  agree  to  let  the  mortgagee  acquire  the  ownership  of 
the  thing  mortgaged  by  way  of  performance " 
Art.  343  (Supreme  Court,  20fch  March,  1908).  In  any 
case  the  creation  of  a  pledge  always  implies  a  possibility  of  the  thing 
pledged  passing  into  the  hands  of  another  person ;  therefore  it 
goes  without  saying  that  a  thing  which  cannot  be  assigned  can 
never  be  given  in  pledge  (Art.  343). 

The  scope  of  the  obligation  secured  by  a  right 
Scope  of        0f  pieage  includes  not  merely  the  principal,  but  all 
secnredbv       ^hat  can   ^e   regar^e^  as  an  extention  or  trans- 
pledge  formation  thereof — in    other   words,  a  pledge  se- 
Art  346        cures  the  principal,   interest,    penalty   for  breach 
of   contract,  expenses    of   enforcing    the    right  of 
pledge,  expenses  of  preserving    the    thing    pledged,    and  damages 
resulting  from   non-performance   of   the    obligation,    or    from  the 
latent   defects  in  the  thing  pledged.     This,  however,  is  not  a  com- 
pulsory provision,  and  there  is  nothing  to  prevent  the  parties  from 
entering  into  different  arrangement  by  the    act   of  creation  (Art. 
34'6).     The  right  of  pledge  is  not  terminated,  and  the  thing  pledged 
may  be  retained,  so  long  as  any  of  these  items 
have  not  been  fully  paid  ;    but  this  right   of  re- 
tention cannot  be  set  up  against  a  creditor  who  has    a  right  of 
precedence  over  him  (Art.  347). 

May  a  pledgee  deliver  the  thing  pledged  to 
another  person  as  security  for  another  obligation 
Art.  348  — jn  otbej.  Words,  may  he  repledge  the  thing 
pledged  ?  In  spite  of  all'  that  may  be  theoretically  said  against  it, 
this  is  practically  a  very  convenient  system,  and  it  is  therefore  le- 
gally permitted,  subject  to  such  restrictions  as  are  calculated  to 
safeguard  the  interests  of  the  owner  (original  pledgor) — namely, 
(1)  the  period  of  duration ,  of  the  re-pledge  must  not  exceed  that 
of  the  original  pledge,  and  (2)  the  original  pledgee  must  assume  all 
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responsibility  for  events   arising  from   the  re-pledging — that  is  to 

say,  he  must  make  himself  responsible  even  for  damages  caused  by 

vis  major  if  such  damages  would  not  have  resulted  if  the  thing  had 

not  been  re-pledged  (Art.  348). 

Though    in    most    cases    it    is    the    pledgor 
Material 
sureties         (debtor)  himself  who  furnishes  his  own  property 

as  security  for  his  debt,  yet  a  third  person  may 
also  furnish  security  for  the  debtor's  obligation. 
Such  a  third  person  is  called  a  "  material  surety  "  (butsujo  hosho- 
nin).  In  such  a  case,  if  the  material  surety  has.  paid  the  obliga- 
tion in  place  of  the  debtor,  or  lost  the  ownership  of  the  thing  pledged 
owing  to  the  enforcement  of  the  right  of  pledge,  the  debtor  is  thereby 
relieved  from  his  liability  and  unjustly  enriched  accordingly  ;  there- 
fore the  material  surety  may  then  exercise  the  same  right  of  re- 
course against  the  debtor  as  an  ordinary  surety  might  in  similar 
circumstances  (Art.  351). 

A  right  of  pledge  is  terminated  by   the  ex- 
tinction of  the  subject-matter,  confusion,  prescrip- 
Art.  298,  3      j.jon^  or  wa;verj  as  wen  as  ^y  ^e  extinction  of  the 

obligation.  In  addition,  the  pledgor  is  authorized  to  demand  the 
termination  of  the  right  of  pledge  if  the  pledgee  fails  to  possess 
the  thing  with  due  care,  or  has  acted  in  excess  of  his  power 
by  using  the  thing  when  such  use  is  not  necessary  for  the  pre- 
servation thereof,,  or  letting  it  without  the  consent  of  the  pledgor, 
and  so  on  (Art.  350  and  Art.  298,  3). 

Sub-section  2. 
Pledge  of  Movables  (Dosan-shicM). 

Possession  of  ^e  ^ave  seen  *^at  *°  en*ier  ^°  possession  of 

thing  essential   the  thing  pledged  is  essential  to  the  creation  of  a 

to  continuation  right  of  pledge,  but    thenceforward    the   pledgee 

of  right  of       may  retain  the  thing  until  the  performance  of  the 

obligation  ;  but  even  though  he  loses  the  possession 

Art.  352        0f  the  thing,  the  right  ef  pledge  is  not  terminated1 
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on  that  account.  In  other  words,  the  possession  of  the  thing  is 
not  an  essential  condition  for  the  continuation  of  the  right  of  pledge. 
But  movables  are  exceedingly  numerous  and  their  location  is  not  per- 
manently fixed,  so  that  it  is  difficult  for  third  persons  to  tell  whether 
or  not  they  are  encumbered  with  rights  of  pledge.  In  order,  there- 
fore', to  guard  third  parties  against  sustaining  losses  by  reason  of 
the  existence  of  rights  of  pledge  about  which  they  knew  nothing,  the 
possession  of  the  thing  is  made  an  essential  condition  to  the  conti- 
nuation of  the  light  of  pledge  over  movables  so  far  as  third  persons 
are  concerned.  In  other  words,  the  right  of  pledge  cannot  be  set 
up  against  third  persons  unless  the  pledgee  holds  continuous  pos- 
session of  the  thing  pledged  (Art.  352).  As  the  pledgee  can  no 
longer  set  up  his  rigbt  of  pledge  against  third 
persons  when  he  has  lost  the  possession  of  the 
thing,  it  follows  that  when  he  has  been  deprived  of  its  possession 
by  a  third  person  he  cannot  recover  it  by  the  exercise  of  his 
right  of  pledge,  the  only  remedy  at  his  disposal  being  to  bring 
an  action  for  the  recovery  of  possession,  which  has  been  explained 
elsewhere  (Art.  353). 

We  have  already  seen  that  an  agreement  of 
forfeiture  is  legally  forbidden  as  being  productive  of 
abuse ;  but  this  applies  only  prior  to  the  time  fixed  for  per- 
formance. The  disposal  of  the  thing  subsequent  to  that  time 
is  a  different  question.  In  the  case  of  movables,  more  especially, 
it  is  often  convenient — and  often  even  absolutely  necessary — that 
the  thing  pledged  itself  should  be  directly  relinquished  to  the 
creditor  by  way  of  performance  instead  of  settling  the  matter  by 
the  tedious  method  of  disposal  prescribed  by  the  Public  Auction 
Law ;  and  such  a  course  may  be  followed,  provided  that  there  are 
arrangements  preventive  of  the  abuses  attendant  thereon.  For  this 
consideration  the  Japanese  Civil  Code  provides  that  when  the 
pledgee  of  a  movable  does  not  obtain  performance  of  his  obliga- 
tion, he  may  (but  only  for  a  just  reason)  apply  ■io  the 
Court  to  permit  the  immediate  appropriation  of  the  thing  pledged 
to  the  performance  of  his  obligation  according  to  the  valuation  of 
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an  expert  appraiser,  after  having  notified  the  debtor  of  such  de- 
mand beforehand  (Art.  354). 

Although  possession  is  essential  to  the  creation 
Several         an(j  continuation  of  a  right  of  pledge  in  respeot 

same  thing  and  to  mOTaDles>  yefc  two  or  more  ri8hts  of  Pled8e  may 
their  ranks  exist  over  one  and  the  same  thing  as  the  result  of 
Art  355  possession  by  a  representative  being  legally  per- 
mitted ;  and  so  long  as  no  abuse  results  it  is 
advisable  to  enable  the  owner  to  furnish  the  movable  as  security  as 
far  as  its  value  goes.  This  gives  rise  to  the  question  of  the  ranks 
of  those  several  rights  of  pledge,  but  this  is  a  question  on  which 
there  is  no  consensus  of  opinion :  some  persons  hold  that  no  rank 
should  be  recognised  between  them,  but  that  they  should  be  re- 
garded as  of  the  same  rank,  while  others  hold  that  their  priority 
should  be  determined  according  to  whether  they  have  been  created 
in  good  or  bad  faith  :  others  again  contend  that  their  ranks  should 
be  determined  by  the  order  in  time  of  their  creation,  some  main- 
taining that  the  earliest  should  be  of  the  first  rank,  while  others 
affirm  that  the  latest  should  be  deemed  to  be  of  the  first  rank.  In 
view,  however,  of  the  exclusive  effect  of  a  real  right  against  the 
whole  world,  it  is  reasonable  to  hold  that  the  ranks  of  several 
rights  of  pledge  should  be  determined  by  their  priority  of  creation, 
so  that  a  right  created  later  is  valid  only  in  so  far  as  it  does  not 
affect  a  right  created  earlier ;  and  this  is  the  view  adopted  by  the 
Japanese  law  (Art.  355). 

Sub-section  3. 
Pledges  of  Immovables  (Fudosan-shichi). 

In  the  case  of  a  pledge    of  movables,   the 
1  Azes  of       pledgee  is.,  as  a  rule,  entitled  merely  to  possess  the 
immovables     thing  pledged  and  not  to  use  it.     But  it  is  obviously 
wrong  to  follow  the  same  plan  in  regard  to  immov- 
ables, because  in  that  event  both  pledgee  and  owner 
would  be  prevented  from  utilizing  the.  property  and  many  important 
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financial  resources  left .  uncultivated.  For  this  reason  the  pledgee,  in 
the  case  of  a  pledge  of  immovables,  is  authorized  to  use  and  re- 
ceive the  profits  from  the  thing  pledged  according  to  its  proper 
use  (Art.  356).  "  The  pledgee  of  an  immovable  may  let  the  im- 
movable to  the  pledgor  "  (Resolution  of  the  Hosohwai).  "  To  use 
and  receive  the  profits  from  the  thing  pledged  is  part  of  the  vali- 
dity of  the  right  of  pledge  on  immovables,  but  not  an  essential 
element  thereof  "  (Resolution  of  the  Hosohwai).    When  a  pledgee  is 

empowered  to  use  and  receive  the  profits  from  the 
Art  357 

thing  pleged,  he  may  not  demand  from  the  pledgor 

payment  of  the    expenses    of   management    and    other  expenses 
otherwise  chargeable  on  the  immovable  (Art.  357),  nor  may  he  de- 
mand interest  on  his  obligation  (claim)  (Art.  358), 
because  such  expenses  are  usually  to  be  regarded 
as  those  incidental  to  using,   and    receiving  the  profits  from,  the 
thing  ;  and  the  creditor  who  uses  and  receives  the  profits  from  the 
thing — that  is,   reaps  the   natural  fruits   thereof  which  are  equi- 
valent to  the  legal  fruits  of  his  obligation— i.e. 
interest.     But  there    is  no   reason  why  the  fore- 
going provisions  (Arts.  356-358)  should  be  compulsory  provisions 
invariably  binding  upon  the  parties ;  so  the  parties  may  enter  into 
different  arrangements  by  the  act  of  creation  (Art.  359). 

.     .  Though  the  pledging  of  immovables  is  a  sys- 

on  duration  *em  wmcn  ^as  ^een  sanctioned  by  immemorial 
usage  in  the  Orient,  yet  there  is  still  room  for  its 
amendment.  When  immovables  are  encumbered 
with  a  right  of  pledge,  the  owner  not  being  in  actual  possession 
thereof  is  barred  from  improving  them  as  much  as  he  might  other- 
wise do,  nor  can  the  pledgee  be  expected  to  do  so  instead,  for  he 
is  not  the  owner.  For  these  reasons  the  improvement  and  cul- 
tivation of  this  branch  of  national  resources  might  be  unavoidably 
neglected,  so  the  Japanese  Civil  Code  imposes  a  restriction  upon  the 
duration  of  pledges  of  immovables  by  providing  that  it  must  not 
exceed  ten  years,  that  if  a  right  of  pledge  has  been  created  on  immov- 
ables for  a  period  longer  than  ten  years  such  period  is  to  be  reduced 
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to  ten  years,  and  that  though  the  contract  may  be  renewed  its 
duration  must  not  exceed  ten  years  from  the  time  of  renewal  (Art. 
360).  "  A  right  of  pledge  on  immovables  is  terminated  ipso  facto 
on  the  maturity  of  the  period  fixed  for  its  duration ;  therefore  the 
assignment  of  the  right  of  pledge,  or  an  extension  of  its  period 
of  duration,  etc.,  effected  subsequent  to  the  said  maturity,  is  ab- 
solutely void  "  {Resolution  of  the  Hosohwai). 

In  addition  to  the  foregoing,  pledges  of  im- 

Frovisions  for    movables  are  further  governed  by  the  provisions 

mortff&ff  6  s 
apply  mutatis    relating  to  mortgages  (to  be  explained  in  the  fol- 

wiitaiidis      lowing  section)   which    apply    mutatis  mutandis 

Art  361        *°  *nem  (Art.  361).     As  a  result,  in  order  that  a 

right  of  pledge  over  immovables  may  be  set  up 

against  third  persons,  it  is  not  necessary  to  possess  the  immovables, 

but  it  suffices  to  register  it ;  and  the  ranks  of  several  rights  of 

pledge  on  the  same  immovable  are  determined  by  the  priority  of 

registration,  and  so  forth. 


Sub-section  4. 
Pledges  of  Bights  (Kenri-shichi). 

;  Though,  in  the  case  of  pledges  of  movables 

"  pledges  of  an^  P^Ses  0I"  immovables,  material  things  are 
rights "  *^e  subject-matter  of  pledges,  yet,  from  a  legal 
point  of  view,  the  value  of  the  ownership  of  such 
material  things  may  be  regarded  as  constituting 
security.  If  the  value  of  ownership  can  be  furnished  as  security 
there  is  no  reason  why  property  rights  other  than  ownership — 
such  as  superficies,  emphyteusis,  delegations,  etc. — should  not  like- 
wise be  made  the  subject-matter  of  rights  of  pledges.  These 
are  known  as  pledges  of  rights  (kenri-shichi).  To  such  provisions 
the  foregoing  provisions  apply  mutatis  mutandis  according  to  the 
nature  of  the  rights  involved  (Art.  362). 


Art.  362 
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Of  pledges  of  rights,  those  most  fresuently 
Condition  for     met    with    are    pieages    of   obligations.     But   as 
1  A       of      obligations  are  of  different  classes  and  cannot  be 
obligations      treated  in  the  same  manner,  we  have  provisions 
Art  363        ^  which  each  class  of  them  is  specially  dealt  with. 
First  of  all,  in  respect  to  the  condition  for  crea- 
tion, obligations  are  classified  into  those  for  which  there  are  bonds 
and  those  foe  which  there  are  no  bonds.     In  the  case  of  an  obli- 
gation for  which  there  is  a  bond,  the  bond  is  the  symbol  of  the 
existence  of  the  obligation,  so  that  the  possession  of  the  bond  may 
be  regarded   as  equivalent    to  the    possession  of   the  obligation. 
Therefore,  for  the  creation  of  a  right  of  pledge  on  such  an  obliga- 
tion it  is  essential  that  the  bond  should  be  delivered  to  the  pledgee 
(Art.  363).     As  to  the  condition  on  which  the  creation  of  a  right  of 
pledge   can  be  set  up  against  third   persons,  there  are  provisions 
Condition  on     similar  to    those   relating    to   the   assignment  of 
which  pledge    obligations,  inasmuch  as  the  creation  of  a  right  of 
can  be  set  up     pledge  on  an  obligation  is  tantamount  to  a  partial 
against  third     assignmerit  of  that  obligation.     Thus  :— 

(1)  In  the  case  of  an  obligation  performable 
Art.  364, 1      j.0  a   name<i   creditor,  a  right  of   pledge  created 

thereon  cannot  be  set  up  against  third  persons  (including  the  gar- 
nishee— that  is,  the  debtor  on  the  obligation  pledged)  unless  it  be 
notified  to  the  garnishee  or  the  latter  consents  thereto  ,(Art.  364, 1). 

(2)  In  the  case  of  an  obligation  performable 
to  order,  the  creation  of  the  right  of  pledge  must 

be  endorsed  upon  the  bond  and  the  latter  delivered  to  the  pledge 
(Art.  366). 

(3)  In  the  case  of  an  obligation  to  bearer, 
it  suffices  to  deliver  the  bond  (Art.  86,  3). 

Although  shares  are  not  essentially  obligations,  there  are  many 

cases  in  which  they  are  treated  like  obligations.     Debentures  and 

national  bonds  are  obligations  of  a  peculiar  nature,  and  both  of  them 

can  be  pledged  as  property  rights.     The  creation 
Art.  obo  - 

of   a    pledge    on    a    name  (registered)  debenture 
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cannot  be  set  up  against  the  company  or  any  other  third  person 
unless  it  be  registered  on  the  debenture  register  of  the  company  in 
accordance  with  the  provisions  of  the  Commercial  Code  relating  to 
the  assignment  of  debentures  (Art.  365).  Strictly  speaking,  name- 
shares  ought  to  be  treated  in  the  same  manner ;  but  in  Japan  a 
custom  obtains  by  which  it  is  sufficient  if  the  pledgee  holds  the 
share-certificates  in  his  possession.  In  this  respect,  national  bonds 
are  treated  in  the  same  manner  as  shares. 

„  Special  provisions  are  made  for  the  enforce- 

How  to  en- 
force  a  pledge    men*  °^  a  right  of  pledge  on  an  obligation.     If  the 
of  rights        debtor  does  not  pay,  the  pledgee  may  collect  the 
obligation   pledged  direct  from  the  garnishee — in 
other  words,  the  pledgee  may  enforce  the  obliga- 
tion pledged  and,  obtaining  performance  thereof,  appropriate  the 
proceeds  to  the  performance  of  his  own  obligation  (Art.  367,  1) ; 
but  the  legal  relation  involved  varies  according  to  whether  the  obli- 
gation pledged  is  or  is  not  a  monetary  one. 

(1)    If  the  obligation  pledged  is  a  monetary 

one,  the  pledgee  may  collect  the  same  only  to  the 

amount  corresponding  to  that  of  his  own  obligation  (Art.  367,  2). 

For  this  purpose,  however,  it  is  necessary  that  both  obligations  be 

due.    If  the  pledgee's  obligation  is  not  due,  it  is  a 

'         matter  of  course  that  he  cannot   collect  payment 

even  though  the  obligation  pledged  is  due.     Nor  may  the  pledgee 

collect  the  obligation  pledged  if  it  is  not  yet  due,  even  though  his 

own  obligation  is  due.     In  the  former  case,  however,  the  pledgee, 

in  order  to  preserve  his  right  to  collect  the  obligation  pledged  in 

future,  may  require  the  garnishee  to  deposit  in  a  Public  Deposit 

Office  the  money  which  he  is  bound  to    pay   to  his  creditor ;   in 

such  a  case  the  right  of  pledge  exists  over  the  money  so  deposited 

(Art.  367,  3). 

A  t  Af»  4.  ^     If  tlie  ob^8ation  PIe<lged  is  not  a  mone- 

tary one,  it  is  not  within  the  power,  of  the  pledgee 
to  satisfy  himself  by  means  of  direct  collection ;  but  his  right  of 
pledgee  passes  to  the  thing  which  he  may  receive  from  the  gar- 
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nishee  by  way  of  performance,  so  that  he  may  hold  it  in  posses- 
sion as  if  it  was  the  subject-matter  of  his  right  of  pledge,  and 
dispose  of  it  in  accordance  with  general  proyisions,  and  obtain 
payment  out  of  the  proceeds  (Art.  367,  4).  Moreover,  as  an 
alternative  method   of  enforcing   a  pledge  of  an 

Art   *?fifi 

obligation,  the  pledgee  may  avail  himself  of  the 
provisions  of  the  Code  of  Civil  Procedure — that  is,  he  may  apply 
to  the  competent  Court  for  an  order  of  alienation  (tempu  meirei)  or 
an  order  of  conversion  (realization)  (kwanka  meirei).  In  the  former 
case  the  pledgee  himself  becomes  the  creditor  on  the  obligation 
pledged,  so  that  he  may  collect  it  later  on.  In  the  latter  case  the 
obligation  is  sold  at  public  auction  and  performance  is  obtained  out 
of  the  proceeds  (Art.  368). 

Section  2. 

Mortgages  (Teito-ken). 

Sub-section    1. 

Meaning  of  the  Term. 

A  right  of  mortgage  {Jiypoiheca  —  teito-ken)  is 
compared  a  r'o^*  *n  v^tae  of  which  a  creditor  may  obtain 
with  pledges  performance,  in  preference  to  other  creditors,  out  of 
the  immovable  which  the  debtor  (or  a  third  person) 
has  furnished  as  security  for  his  obligation,  without 
transferring  possession  (Art.  369,  1).  In  the  main  conception, 
therefore,  a  mortgage  is  the  same  as  a  pledge.  One  is  identical  with 
the  other  in  that  it  guards  the  creditor  against  damages  for  non- 
performance by  enabling  bim  to  obtain  performance  out  of  the  value 
of  certain  property  belonging  to  another  person.  The  points  which 
distinguish  the  two  forms  of  security  are — (1)  in  the  case  of  a  mort- 
gage the  owner  of  the  property  continues  in  the  possession  thereof 
and  continues  using  and  receiving  the  profits  from  the  thing,  and 
(2)  nothing  but  immovables  can  become  the  subject-matter  of  a 
mortgage. 


Art.  369, 1 
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Reasons  why  That  tbe  Pr0Perty  mortgaged  remains  in  his 

mortgages  are  possession  is  very  advantageous  to  the  owner,  but 
confined  to  this  might  easily  cause  unforeseen  damages  to  third 
immovables  persons  unless  means  were  provided  by  which  they 
may  easily  acquire  knowledge  of  the  fact  that  the  property  is  en- 
cumbered. In  the  case  of  movables,  however,  which  are  exceed- 
ingly numerous  and  which  are  apt  to  be  removed  from  place  to 
place,  there  is  no  means,  other  than  possession,  of  making  known  to 
people  that  they  are  subject  to  security  rights.  It  is,  therefore,  prac- 
tically impossible  to  recognize  in  respect  to  movables  mortgages  by 
which  possession  is  not  transferred.  But  immovables  being  limited  in 
number  and  fixed  in  location,  it  is  more  or  less  easy  to  ascertain 
whether  or  not  they  are  subject  to  rights  of  other  persons.  Besides, 
there  is  fortunately  an  excellent  system  of  registration  in  Japan  con- 
cerning them,  which  is  a  far  more  reliable  means  of  publication 
than  possession  ;  and  the  public  may  be  effectively  guarded  against 
loss  by  requiring  mortgages  to  be  registered,  along  with  other  real 
rights  on  immovables,  under  pain  of  their  being  ineffective  as  against 
third  persons.  This  is  the  reason  why  mortgages  are  recognized 
only  in  respect  to  immovables. 

A  mortgage  is  the  same  as  a  pledge  to  the  ex- 
Forfeitureof     ^en(.  ^j  jn  ^   eyen^  0f  non-performance  the 

°^°  creditor  may  obtain  performance  out  of  the  value  of 

the  thing  furnished  as  security  ;  but  even  in  the  law  of  a  country  in 
which  an  agreement  of  forfeiture  is  forbidden  in  respect  to  a  pledge, 
such  agreements  are  not  forbidden  in  respect  to  mortgages  because 
they  are  not  productive  of  abuse  in  the  latter  case.  Like  the 
creation  of  a  right  of  pledge,  the  creation  of  a  right  of  mortgage 
upon  a  thing  presupposes  a  possibility  of  the  ownership  thereof 
passing  into  the  hands  of  another  person — indeed,  the  creation  of  a 
mortgage  itself  may  be  considered  as  a  partial  transfer  of  the  thing 
(or  right)  involved  ;  therefore  a  thing  which  does  not  admit  of  as- 
signment cannot  be  the  subject  of  a  mortgage  any  more  than  of  a 
pledge. 
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But  the   subject-matter  of  mortgages  is  not 

or  gages        limited  t0  actual  immovables  only ;  therefore  super- 

emphyteusis     n°ies    an(*  emphyteusis    which    "savour  of  the 

realty  "  and  are  rights  on  immovables  can  also  be 
Art  369  2 

mortgaged,  the  underlying  reason  being  the  same 

as  that  for  which  pledges  of  rights  are  legally  recognized,  Servi- 
tudes, however,  being  of  an  essentially  dependent  nature  which  pre- 
vents them  from  being  transferred  separately  from  the  ownership 
of  the  land  to  which  they  are  attached,  cannot  become  the  subject- 
matter  of  mortgages.  "  Even  when  a  notarial  deed  has  been 
drawn  up  in  such  terms  as  to  make  it  appear  as  if  a  sum  of  money 
had  been  actually  lent  and  borrowed,  and  registration  obtained  of 
the  creation  of  a  right  of  mortgage,  and  the  money  has  been  deli- 
vered and  received  subsequent  thereto,  such  registration  cannot  be 
regarded  as  void  "  (Supreme  Court,  25th  March,  1907).  "  If  there 
are  errors  in  the  description  of  the  area  and  serial  number  of  a  lot 
of  land  as  given  in  the  Eegister,  they  may  be  rectified  by  adopting 
proper  procedure,  and  the  immovable  is  not  to  be  regarded  as  abso- 
lutely non-existent  on  account  of  such  errors  ;  therefore  a  right  of 
mortgage  created  on  such  immovable  is  valid  both  in  point  of  sub- 
stance and  registration  "  (Supreme  Court,  7th  Feb.,  1907).  "  When 
a  person  has  created  a  mortgage  with  an  intention  that  it  shall 
secure  an  obligation  expected  to  be  formed  later  on,  such  mortgage 
secures  the  obligation  when  the  latter  comes  into  existence  :  formali- 
ties for  creating  a  mortgage  need  not  be  gone1  through  simultane- 
ously with  the  creation  of  the  obligation "  (Supreme  Court,  6th 
December,  1905).  "  When  a  debtor  has  assumed  an  obligation  and 
furnished  some  security  for  same,  the  creditor  is  not  bound  to  releass 
the  security  until  he  has  obtained  performance  of  that  obligation ; 
therefore  the  debtor's  right  to  have  the  security  released  does  not 
come  into  existence  until  he  has  performed  his  liability  "  (Supreme 
Court,  14th  October,  1904).  "  Even  if  a  debtor  who  is  not  the  owner 
of  a  certain  immovable  promises  to  create  a  mortgage  on  such  im- 
movable before  he  has  acquired  it,  and  contacts  a  loan  for  consump- 
tion on  the  strength  of  such  promise,  the  promise  is  not  void '"  (Su- 


CONVENTIONAL   SECUBITY   (tAKTJJO-TAMPO)  489 

preme  Court,  23rd  Oct.,  1915).  "  It  is  not  contrary  to  the  law  for 
a  debtor  to  agree  that  in  the  event  of  non-performance  the  mortgagee 
may  dispose  of  the  thing  mortgaged  at  his  discretion  and  appro- 
priate the  proceeds  to  the  performance  of  the  obligation  "  {Supreme 
Court,  15th  Sept.,  1915).  "  Even  if  the  act  of  creation  of  a  mort- 
gage turns  out  to  be  void,  the  contract  of  loan  for  consumption  (in 
connection  with  which  such  mortgage  has  been  created)  is  valid 
unless  there  be  special  circumstances  "  (Supreme  Court,  5th  June, 
1913). 

"  A  mortgage  is  accessory  to  the  obligation  for  which  it  forms 
security  ;  therefore  if  the  obligation  is  alienated  (to  a  creditor  of  the 
creditor),  the  mortgage  also  passes  along  with  the  obligation  :  there  is 
no  reason  why  it  should  remain  by  itself  with  the  old  creditor  or  be 
terminated  in  consequence  by  operation  of  law  ''  {Supreme  Court, 
4th  Oct.,  1915). 

Sub-section  2. 
Effect  of  a  Mortgage  {Teitoken  no  Korydku). 

To  what  extent  is  a  mortgage  effective  in  re- 
C°rT  ape       spect  to  the  thing    which  is  the  subject-matter 
thereof?    Prom  a  legal  point  of  view,  the  subject- 
matter  of  a  mortgage  may  be  regarded  to  be  the 
ownership  of  the  thing ;  and  it  is  a  rule  that  a  right  of  mortgage 
should  extend  to  everything  that   is  joined  to  the  subject-matter 
thereof  and  form  one  body  with  it.     For  example,  when  the  land 
mortgaged  is  enlarged  by  an  accession  of  sand  and  earth  brought  on 
to  it  by  floods,  or  when  the  buildings  which  are  the  subject-matter  of 
a  mortgage  are  extended,  the  right  of  mortgage  extends  to  such  en- 
largement or  extension  also.     To  this  rule,  however,  there  are  three 
exceptions,  namely : — 

(1)  The  foregoing  provision  does  not  apply  if  there  is  a  different 
stipulation  in  the  act  of  creation  ; 

(2)  In  case  buildings  are  erected  on  the  mortgaged  land,  the 
mortgage  does  not  extend  to  the  buildings  though  they  form  one 
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body  with  the  land,  because  land  and  buildings  are  sharply  distin- 
guished both  by  law  and  custom  in  Japan  ; 

(3)  In  case  the  debtor  has  applied  work  to  the  mortgaged 
immovable,  knowing  it  to  be  injurious  to  another  creditor  and  in 
collusion  with  the  mortgagee — as  when  a  mortgaged  house  is  ex- 
tended with  intent  to  increase  the  special  security  for  the  mortgagee 
at  the  expense  of  ordinary  creditors — the  right  of  mortgage  does  not 
extend  to  that  which  is  joined  to  the  mortgaged  immovable,  even 
though  it  forms  one  body  with  the  latter  (Art.  370).  "  The  question 
of  whether  movables  joined  to  the  mortgaged  immovable  have  become 
part  of  the  subject-matter  of  the  right  of  mortgage,  is  to  be  deter- 
mined according  to  whether  such  movables  are  joined  to  the  im- 
movable in  such  a  manner  as  to  form  one  body  with  it  "  (Supreme 
Court,  23rd  May,  1906).  "  Anything  that  is  joined  to  the  land  or 
building  which  is  the  subject-matter  of  a  mortgage,  and  which  is  to 
be  regarded  as  a  part  of  the  immovable,  is  always  covered  by  the 
mortgage  even  though  it  is  not  specially  registered "  (Supreme 
Court,  11th  Sept.,  1900).  "  Art.  370  of  the  Civil  Code  provides 
simply  that  with  the  exception  of  the  buildings  erected  on  the  mort- 
gaged land,  a  right  of  mortgage  extends  to  things  which  are  joined 
to  the  mortgaged  immovable  and  form  one  body  therewith ;  it  is 
therefore  a  matter  of  course  that  the  right  does  not  extend  to  legal 
fruits,  which  are  not  joined  to  the  immovable  so  as  to  form  one  body 
therewith.  The  expression  '  fruits  '  in  the  sense  of  Art.  371  of  the 
same  Code  refers  to  natural  fruits  only  and  does  not  include  legal 
fruits  "  (Supreme  Court,  21st  June,  1913). 

Were  this  principle  pushed  to  its  full  extent, 
the  fruits  produced  by  the  mortgaged  thing  should 
also  be  covered  by  the  mortgage  ;  but  the  reason  why  the  owner  has 
created  a  mortgage  instead  of  a  pledge  is  because  he  desired  to  con- 
tinue in  the  possession  of  the  thing  and  the  enjoyment  of  the  fruits 
thereof ;  and  it  would,  therefore,  be  contrary  to  the  spirit  of  the  legal 
provisions  governing  mortgages  to  have  a  mortgage  extend  to  the 
fruits  of  the  thing  mortgaged.  As  a  rule,  therefore,  the  fruits  are 
not  covered  by  the  mortgage,   but   after  the  mortgaged  immovable 
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has  been  attached,  or  the  third  person  who  has  acquired  the  owner- 
ship, superficies  or  emphyteusis  of  the  thing  mortgaged  has  been  no- 
tified of  the  mortgagee's  intention  to  enforce  his  right  of  mortgage, 
provided  that  he  proceeds  in  good  earnest  to  do  so  by  attaching 
the  immovable  within  one  year  from  such  notice,  the  mortgage 
extends  to  the  fruits  also  (Art.  371),  because  it  would  be  manifestly 
unfair  to  allow  other  creditors  to  take  these  and  not  give  them  to 
the  mortgagee  who  has  a  preferential  right  in  the  matter. 

What  is  the  extent  of  the  obligation  secured 
Extent  of  oh-  by  a  mortgage?  Like  a  pledge  on  the  whole,  it 
secured  bv  secures  the  principal  obligation  and  all  the  ac- 
mortgage  cessory  obligations  which  are  to  be  regarded  as 
Art  374  extensions  or  transformations  thereof.  The  condi- 
tion of  rights  relating  to  a  mortgage  being  deter- 
mined entirely  in  view  of  the  registration,  the  scope  of  the  obligation 
secured  by  the  mortgage  is,  as  a  rule,  likewise  determined  in  view 
of  the  registration.  But  when  the  principal  obligation  is  one  which 
yields  interest  or  other  periodical  payment,  it  would  usually  be 
impossible  for  third  persons  to  ascertain  from  the  mere  registration 
of  the  principal  obligation  whether  such  interest,  etc.  is  in  arrear,  and 
it  is,  therefore,  necessary  to  impose  a  certain  restriction  for  the  protec- 
tion and  benefit  of  the  public.  According  to  Japanese  law,  a  mort- 
gage can  be  exercised  only  as  regards  that  which  has  become  due 
during  the  course  of  the  last  two  years — that  is  to  say,  the  mortgage 
existing  in  respect  to  the  principal  obligation  operates  also  as  regards 
interest,  etc.  for  the  last  two  years  ;  but  even  in  regard  to  that  which 
has  become  due  previous  thereto,  the  mortgagee  may  exercise  his  right 
if  it  has  been  registered  after  it  has  become  due  :  but  the  rank  of 
this  mortgage  may  differ  from  that  of  the  original  mortgage,  its  rank 
being,  of  course,  determined  by  the  time  of  its  registration  (Art.  374, 
1).  ".'  Interest '  (risoku)  within  the  sense  of  Art.  374  of  the  Civil 
Code  denotes  merely  interest  which  partakes  of  the  nature  of  periodi- 
cal payment,  and  which  has  become  due  prior  to  the  time  fixed  for 
the  payment  of  the  principal :  it  does  not  include  interest  after  that — 
id  est — moratory  interest "   {Supreme   Court,   18th   Jan.,   1901). 
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"  Moratory  interest  (chien  risoku)  is  neither  more  nor  less  than 
damages  arising  from  the  non-performance  of  a  monetary  obliga- 
tion ;  therefore  the  expression  '  interest '  in  the  sense  of  Art.  374 
does  not  include  moratory  interest "  (Supreme  Court,  19th  May, 
1900).  If  the  creditor  is  entitled  to  damages  arising  from  the  non- 
performance of  the  obligation  (such  as  moratory  interest),  the 
foregoing  provision  applies — that  is,  the  mortgage  may  only  be 
exercised  for  that  which  is  due  for  the  last  two  years  ;  but  interest, 
etc.  (due  prior  to  the  time  fixed  for  the  performance  of  the  principal 
obligation)  and  damages  arising  from  non-performance  when  added 
together  must  not  exceed  the  portion  which  is  due  for  the  last  two 
years  (Art.  374,  2  added  by  Law  No.  36  of  the  year  1901).  "  The 
special  registration  contemplated  in  the  proviso  attached  to  Art.  374, 
1  of  the  Civil  Code  is  to  be  made  by  way  pf  a  principal  obligation 
and  not  by  way  of  an  accessory  registration  "  (Resolution  of  the 
Hosokwai).  "Even  in  regard  to  moratory  interest  a  right  of 
mortgage  may  be  enforced  by  obtaining  a  special  registration" 
(Resolution  of  the  Hosokwai).  "  The  special  registration  contem- 
plated in  Art.  374  is  to  be  regarded  as  a  registration  of  creation  of  a 
mortgage  "  (Resolution  of  the  Hosokwai).  "  Art.  374  is  a  provision 
relating  to  periodical  payments,  and  it  therefore  applies  only  to  such 
interest  -as  partakes  of  the  nature  of  periodical  payment ;  so  if  it  is 
clear  on  the  face  of  a  registration  that  a  certain  mortgage  extends  to 
interest,  such  mortgage  may  be  exercised  in  regard  to  the  registered 
contractual  interest,  but  it  can  never  be  exercised  in  regard  to 
moratory  interest  which  is  not  yet  registered  "  (Resolution  of  the 
Hosokwai).  "  Art*  374  of  the  Civil  Code  is  to  be  interpreted  as 
meaning  that  even  if  at  the  time  when  a  mortgage  was  created  the 
parties  agreed  that  interest  should  be  paid  together  with  the  principal 
three  years  afterwards,  the  mortgage  cannot  be  exercised  except  with 
regard  to  that  which  is  due  for  the  last  two  years — that  is,  interest 
for  the  two  years  next  preceding  the  time  fixed  for  the  payment  of 
theprincipal  "  (Opinion  of  the  Director  of  the  Bureau  of  Civil  and 
Criminal  Affairs)^    ,  * 


CONVENTIONAL  SECURITY  (XAKUJQ-TAJMPO)  493 

A  mortgage  being  a  read  right,  the  mortgagee 
Several  mort-    ^as  a  j^^t  ^0  0btain  performance  hi  pireference  to 
gages  on  the 
same  immova-    °^ier'  creditors  so  far  as  the  yalue  of  the  mortgaged 

ble  and  their    thing  goes.    But  as  two  or  more  rights  of  pledge 
ranks  can  exist  on  the  same  thing,  so  two  or  more  rights 

Art  373  °^  m°ri;gage  C£m  exi&  on  the  same  immovable. 
Now  that  there  is  a  system  of  registration  in  regard 
to  immovables,  there  is  no  reason  whatever  why  double  mortgage 
should  be  forbidden  as  was  formerly  the  case.  On  the  contrary,  it 
is  desirable  that  the  owner  of  immovables  should  be  enabled  to 
utilize  them  as  far  as  their  value  warrants.  But  how  are  their 
ranks  to  be  determined  when  there  are  two  or  more  mortgages  on 
the  same  immovable  ?  In  view  of  the  nature  of  real  rights  and  the 
principles  underlying  the  system  of  registration,  the  ranks  of  several 
mortgages  are  determined  according  to  the  priority  of  registration,  so 
that  a  mortgage  which  is  registered  later  is  effective  only  in  so  far  as 
it  does  not  prejudice  the  interests  of  those  in  whose  favour  mortgages 
have  been  registered  earlier  (Art.  373).  The  same  applies  as 
between  a  pledge  and  a  mortgage  created  on  the 
same  immovable  (Art.  361).  "Even  when  the 
immovable  mortgaged  has  been  sold  at  auction  in  accordance  with 
the  Public  Auction  Law  upon  the  application  of  a  mortgagee  of  an 
inferior  rank,  a  mortgagee  of  a  superior  rank  does  not  forfeit  his 
power  to  exercise  his  right  of  mortgage  in  respect  to  the  proceeds 
of  the  auction  sale  and  obtain  performance  of  his  obligation  in  pre- 
ference over  the  mortgagee  of  an  inferior  rank  "  (Supreme  Court, 
26th  April,  1904). 

That  the  ranks  of  rights  are  determined  by  the  priority  of 
registration  is  a  principle  which  applies  between  mortgages  on  the 
one  hand  and  other  real  rights — such  as  ownership,  superficies, 
emphyteusis  and  servitudes- — on  the  other.  Therefore  a  person  in 
whose  favour  any  of  the  latter  rights  have  been  registered  subsequent 
to  the  registration  of  a  mortgage,  enjoys  in  respect  to  the  thing  a 
right  less  effective  than  the  mortgage,  and  such  right  is  terminated 
by  operation  of  law  on  the  enforcement  of  the  right  of  mortgage. 
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Thus,  a  person  who  acquires  the  ownership  of  the  thing  mortgaged 
as  the  result  of  the  enforcement  of  the  right  of  mortgage  (successful 
bidder)  acquires  full  ownership  of  the  thing,  because  the  continuance 
of  such  rights  necessarily  reduces  the  value  of  the  thing  and  is 
consequently  prejudicial  to  the  mortgagee.  On  the  contrary,  if  any 
of  the  said  rights  have  been  registered  prior  to  a  mortgage,  the  right 

continues  in  existence  even  after  the  enforcement  of 
Art  395 

the  mortgage.  Though  a  right  of  lease  is  essential- 
ly only  an  obligation,  it  acquires  the  effect  of  a  real  right  when 
registered  ;  and,  theoretically  speaking,  the  foregoing  principle  should 
also  apply  as  between  a  right  of  lease  registered  and  a  right  of 
mortgage,  so  that  a  right  of  lease  registered  subsequent  to  a  mort- 
gage could  not  be  set  up  against  such  mortgage ;  but  as  the  existence 
of  a  right  of  lease  is  usually  advantageous  to  the  owner  of  the  thing 
mortgaged,  it  does  not  decrease  the  value  of  the  immovable  unless  the 
period  of  its  duration  be  too  long.  It  is  for  this  consideration  that  a 
lease  not  exceeding  the  period  of  time  fixed  in  Art.  602  (that  is,  ten 
years  for  the  lease  of  forests  for  the  purpose  of  planting  or  cutting 
trees,  five  years  for  the  lease  of  other  lands,  three  years  for  the  hiring 
of  buildings,  or  six  months  for  the  hiring  of  movables)  can  be  set  up 
against  a  .mortgagee  even  when  it  has  been  registered  subsequent  to 
the  registration  of  the  mortgage ;  but  if  the  lease  is  injurious  to  the 
mortgagee  a  Court  may  order  the  cancellation  (rescission)  thereof 
upon  the  latter's  demand  (Art.  395).  "  In  case  the  Register  con- 
tains first  a  registration  of  the  creation  of  a  right  of  lease  and 
secondly  a  registration  of  the  transfer  of  that  right,  and  the  mort- 
gagee demands  the  cancellation  of  the  lease  which  is  the  cause  of  the 
first  registration  in  accordance  with  the  proviso  attached  to  Art.  395 
of  the  Civil  Code,  if  the  transfer  of  the  right  of  lease  which  is  the 
cause  of  the  second  registration  is  a  fictitious  and  consequently 
void  act,  it  is  necessary  that  both  the  first  and  second  registrations 
should  be  cancelled  "  (Supreme  Court,  10th  Dec,  1909).'  "  If  a 
lease  which  is  not  effective  against  the  successful  bidder  for  a  mort- 
gaged immovable  is  registered  in  the  Register,  such  successful  bidder 
has  a  right  to  cause  the  said  registration  to  be  cancelled  and  render 
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clear  the  fact  that  no  right  of  lease  really  exists  upon  the  immova- 
ble "  (Supreme  Court,  25th  Oct.,  1905).  "  Even  though  a  mort- 
gaged lot  of  land  is  hired  by  an  agreement  contrary  to  the  provisions 
of  Art.  602  of  the  Civil  Code,  such  lease  is  void  and  cannot  be  set  up 
against  the  mortgagee ;  therefore  when  the  mortgaged  land  is  put 
up  to  sale  by  auction  in  enforcement  of  the  right  of  mortgage,  the 
successful  bidder  acquires  complete  ownership,  and  the  lessee 
becomes  a  possessor  in  bad  faith  as  soon  as  he  is  notified  of  the 
successful  bid  "  (Supreme  Court,  25th  January,  1905).  "  When  a 
lease  exceeds  the  period  of  time  fixed  in  Art.  602  of  the  Civil  Code 
and  it  is  registered  subsequent  to  the  registration  of  a  mortgage,  it  is 
ineffective  against  the  mortgagee ;  therefore  when  the  mortgagee 
enforces  his  right,  the  immovable  which  is  the  subject-matter  of  his 
right  may  be  sold  at  public  auction  as  unencumbered  with  any  lease, 
and  the  successful  bidder  also  acquires  the  ownership  of  the 
immovables  unencumbered  with  any  lease  "  (Supreme  Court,  12th 
June,  1903),  "  "When  a  mortgagee  has  commenced  the  enforce- 
ment of  his  right  of  mortgage,  and  obtained  registration  of  his 
application  for  auction  sale  in  respect  to  the  immovable  mortgaged, 
the  owner  of  the  immovable  is  at  once  forbidden  to  do  any  act  of 
disposal  respecting  the  said  immovable  that  is  calculated  to  affect  the 
right  of  the  mortgagee  ;  therefore  the  owner  of  the  immovable  is  not 
only  barred  from  creating  a  superficies  or  any  other  real  right  on  the 
immovable,  but  he  may  not  register  a  right  of  lease  and  cause  it  to 
continue  in  force  even  after  the  auction  sale  of  the  immovable  " 
(Supreme  Court,  24th  January,  1912).  "  Even  after  he  has  made 
an  application  for  an  auction  sale  of  the  mortgaged  immovable,  a 
mortgagee  is  not  prevented  from  making  a  demand  for  the  cancella- 
tion of  a  lease  thereon  so  long  as  the  auction  proceedings  are  not 
completed":  (Supreme  Court,  6th  Oct.,  1915).  "When  a 
mortgagee  desires  to  cancel  a  lease  in  accordance  with  Art. 
395  of  the  Civil  Code,  he  must  bring  an  action  against  the 
lessor  and  lessee  as  joint  defendants  "  (Supreme  Court,  6th  Oct., 
1915). 
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As  a  mortgage  possesses  a  power  of  pursuit,  it 
Effect  of        js  a  matter  of  course  that  the  owner  of  the  mort- 

thTpriceby  ^^d  ProPerty  may  freely  sel1  ib  without  injuring 
the  third  the  mortgagee.  In  such  a  case,  the  mortgagee 
acquirer  may,  in  accordance  with-  the  principle  of  material 
Art  377  subrogation,  exercise  his  right  upon  the  price 
which  the  third  acquirer  has  to  pay  for  it' 
it  being  at  his  (the  mortgagee's  choice  and  option  whether  to 
exercise  his  right  upon  the  mortgaged  property  by  regular  methods, 
or  to  demand  the  price  of  the  thing  from  the  third  acquirer.  When 
the  mortgagee  has  demanded  the  price  of  the  thing  from  the  third 
acquirer  instead  of  exercising  his  right  of  mortgage  in  due  form,  and 
the  third  acquirer  has  paid  it,  the  mortgage  is  deemed  to  have  been 
terminated  for  the  third  acquirer.  This  applies  not  only  where  the 
thing  itself  is  sold,  but  also  when  a  superficies  has  been  created  on 
the  mortgaged  immovable  in  consideration  of  payment  of  the  rent 
for  the  whole  term  in  a  lump  sum  (Art.  377).  "  A  debtor  or  third 
person  who  has  created  a  mortgage  cannot  cause  the  mortgage  to  be 
terminated  unless  he  pays  the  principal  obligation  and  the  whole 
amount  of  periodical  payments  which  are  due  ;  in  like  manner  the 
third  acquirer  who  is  successor  to  the  position  of  such  person  has  no 
right  to  demand  the  cancellation  of  the  registration  of  the  mortgage! 
on  the  ground  of  its  termination,  except  he  pays  the  same  amount 
in  lieu  of  the  mortgagor  "  (Supreme  Court,  15th  Sept.,  1915). 

Sub-section  3. 
Removal  of  a  Mortgage  (Teitohen  no  dekijo). 

Bemoval  {dekijo)  is  where  a  third  person  who 

Meaning  of      ka3  acnUjre(i  the  ownership,  or  a  superficies  or 
the  term  ,    ^     .  ,    .  ,, 

"removal"      emphyteusis,  of  a  mortgaged  immovable,  pays  a 

reasonable  amount  and  so  frees  the  property  of  the 

encumbrance  of  the  mortgage.     It  is  needless  to  say  that  such  a 

course  is  convenient  to  the  third   acquirer.     On  the  part  of  the 

mortgagee,  too,  though  he  loses  the  security,  his  claim  is  nevertheless 
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satisfied  with  the  money  paid  in  lieu  thereof.  In  this  way,  it  is 
an  arrangement  which  is  convenient  to  both  parties,  and  for  this 
reason  it  is  adopted  in  the  Code  Napoleon  and  the  laws  of  those 
countries  which  belong  to  the  French  legal  system.  As  a  matter 
of  practice,  when  the  value  of  the  security  is  greater  than  the 
amount  of  the  obligation,  it  is  more  desirable  for  the  third  acquirer 
to  pay  the  latter  which  is  smaller  in  amount  and  so  settle  the  matter 
once  and  for  all.  It  is  therefore  only  when  the  amount  of  the 
obligation  is  larger  than  the  value  of  the  security  that  it  is  ad- 
vantageous to  remove  the  mortgage.  In  such  a  case  the  third 
acquirer  tenders  the  value  of  the  security  which  is  smaller  than 
the  amount  of  the  obligation,  and  terminates  the  security  instead 
of  terminating  the  obligation. 

A  right  of  removal  is  granted  only  to  those 
Persons  entitled  persona  wh0  are  particularly  interested  in  the  thing 

mortgaged,  namely,  to  the  person  who  has  acquir- 
Art.  378        ed  the  ownership  of,  or  a  superficies  or  emphyteusis 

on;  the  mortgaged  property  (Art.  378),  but  not  to 
the  principal  debtor,  or  the  surety  or  the  successor  of  either  of  them 

even  wheri  he  has  acquired  the  ownership  of  the 

mortgaged  property,  etc.,  because  such  person  is  in 

duty  bound  to  pay  the  full  amount  of  the  obligation  in  due  form ; 

and  were  he  permitted  to  remove  the  mortgage  he  might  withdraw 

the  security  by  paying  a  sum  which  is  only  part  of  the  amount 

of  the  obligation  and  leave  the  obligation  unperformed  (Arc.  379). 

A  person  who  has  acquired  the  ownership  of, 

Art.  38Q  2c  .  ,    ,      .  ,,  *     ' 

or  superficies  or  emphyteusis  on,  the  mortgaged 

immovable  subject  to  a  condition  precedent,  is  not  permitted  to 
remove  the  mortgage  so  long  as  the  condition  is  still  pending,  be- 
cause he  has  not  yet  definitely  acquired  a  right  on  the  mortgaged 
property  (Art.  380). 

Bemoval  being  an  irregular  shift  for  the  pur- 
Period  for       poses  of  convenience,  even  those  persons  who  are 

T£IH0V3il 

entitled  to  remove  are  not  permitted  to  exercise 
their  right  at  any  time  and  so  obstruct  the  enforcement  of  the  right 
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of  mortgage.     Hence  a  restriction  imposed  by  law  in  regard  to 
the  time  in  course  of  which  removal  can  be  effected.     The  mort- 
gage may  be  removed  at  any  time  so  long  as  the 
Art.  382, 1      mortgagee  does  not  commence  to  enforce  his  right 

Art  381        ("^k  ^^'  "^ '  kut  wrien  he  is  about  to  commence 
to  do  so,  he  is  required  to  notify  the  third  acquirer 
of  his  intention  to  enforce  his  right  of  mortgage  (Art.  381),  and 
removal  can  only  be  effected  within  one  month  from  the  receipt 
of  such  notice  (Art.  382,  2).     A  third  person  who 
Art.  382,        jjag  aCqUired  the  ownership  of,  or  a  superficies  or 
emphyteusis  on,  the  mortgaged  immovable  from 
the  third  acquirer  after  the  latter  has  received  notice  of  the  intended 
enforcement  of  the  right  of  mortgage,  may  remove  the  mortgage 
only  within  the  period  of  time  within  which  the  earlier  third  ac- 
quirer may  do  so  (Art.  382,  3).     "  When  an  application  for  auction 
sale  is  made  in  enforcement  of  a  right  of  mortgage  in  respect  to 
an  immovable  as  to  which  there  is  a  third  acquirer  such  as  con- 
templated in  Art.  378,  if  the  applicant  does  not  furnish  certain  or 
prima  facie  proof  that  he  has  given  notice  to  such  third  acquirer  in 
accordance   with  Art.   381,  his   application  should  be  dismisssd" 
{Resolution  of  the  Hosohwai). 

If  the  third  acquirer  desires  to  effect  a  removal, 
intention        ^e  nms^  exPress  bis  intention  in  a  fixed  form— in 
to  remove       other  words,  by  serving  the  following  three  docu- 
ments on  the  creditor  (or  on  each  registered  creditor 
if  there  are  more  than  one  creditor),  namely : — 

(1)  A  document  stating  the  nature  of  his  (the  third  acquirer's) " 

right — that  is,  the  cause  and  date  of  his  acquisition  of 
the  right  in  question,  the  names  and  domiciles  of  the 
assignor  and  of  the  acquirer,  the  nature  and  location 
of  the  mortgaged  immovable,  and  the  price  and  other 
charges  assumed  by  the  acquirer  ; 

(2)  A  certified  copy  of  the  registrations  relating  to  the  mort- 

gaged immovable,  except  those  relating  to  rights  which 
have  already  been  terminated  ; 
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(3)  A  written  demand  for  permission  to  effect  removal,  in. 
which  must  be  stated  a  fixed  amount  the  third  acquirer 
is  ready  to  pay,  with  the  additional  statement  that  if 
the  creditor  should  not  demand  an  auction  sale  for  a 
higher  price  (explained  below),  within  one  month,  he 
(the  third  acquirer)  will  remove  the  mortgage  by  pay- 
ing the  said  amount  (according  to  the  ranks  of  the 
obligations  if  there  are  more  than  one  obligation)  or 
depositing  the  same  in  a  Public  Deposit  Office  (Art. 
383),  for  the  creditor  is  deemed  to  have  accepted  the 
offer  made,  _by  the  third  acquirer  if  he  does  not 
"  '  demand  an  auction  sale  for  a  higher  price  within 
the  said  term  of  one  month  (Art.  384,  1). 

If  the  creditor  is  satisfied   with  the   amount 
Auction  sale     offered,   well    and   good ;    but   if   he   is  not,    the 

-  mortgage  cannot  be  removed  ;  but  such  dissatisfac- 

price  °  °- 

tion  can  only  be  expressed  by  demanding  an  auc- 
tion sale  for  a  higher  price  within  a  month — a  provision  which  aims 
at  anticipating  the  evil  of  the  creditor  unjustifiably  insisting  on  a 
larger  sum  and  refusing  the  third  acquirer's  just  proposal.  An 
auction  sale  for  a  higher  price  (zoka  kyohai)  denotes  an  auction 
sale  of  the  mortgaged  property  effected  upon  the  creditor's  re- 
sponsibility in  order  to  obtain  a  higher  price  than  that  offered  by 

the  third  acquirer,  for  in  the  demand  for  such  sale 
Art  384  2  • 

"  '  (which  is  to  be  made  with  the  third  acquirer  for 

the  other  party)  the  creditor  must  state  that  should  the  property 

not  sell  at  a  price  higher  by  at  least  ten  per  cent,  than  the  sum 

offered  by  the  third  acquirer,  he  himself  is  ready  to.  purchase  the 

same  at  that  price  (Art.  384,  2) — a   demand  of 

Art  385 

which  he  must  notify  the  debtor  or  the  assignor 

of  the  mortgaged  property  (when  the  debtor  is  npt  the  mortgagor) 

within  one  month  from  the  receipt  of  the  notice  of  removal  (Art. 

385).     When  the  creditor  demands  an  auction  sale  for  a  higher 

price,  he  must  furnish  security  for  the  price  and 

'         expenses  of  the  auction  sale  (Art.  384,  3),   nor 
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may  he  rescind   such   demand  except-  with  the 

1 consent  of  the  other  creditors  (if  any)  (Art.  386), 

because  such  a  demand  made  by  one  of  the  creditors  operating  to 
the  advantage  of  the  others  also,  the  withdrawal  of  the  same  may 
operate  to  their  disadvantage. 

Sub-section  4. 
Enforcement  of  a  Might  of  Mortgage  (Teitoken  no  jikho). 

If  the  debtor  doss  not  perform  his  liability, 

Enforcement     the  creditor  may  sell  the  mortgaged  property  and 

of  mortgage      obtain  performance  out  of  the   proceeds ;  but  in 
and  auction  sale      a      ,       ,    .  ,         -.,.,-... 

order  to  obviate  underhand  dealings  it  is  required 

Art.  387  that  this  sale  be  effected  by  auction  in  accordance 
with  the  provisions  of  the  Public  Auction  Law. 
But  if  there  is  a  third  person  who  has  acquired  the  ownership  of, 
or  a  superficies  or  emphyteusis  on,  the  immovable,  the  mortgagee 
must  give  notice  of  his  intention  to  enforce  his  right,  and  so  afford 
him  an  opportunity  either  to  pay  the  obligation  or  remove  -the 
mortgage ;  it  is  only  when  he  neither  receives  performance  nor  a 
notification  of  removal  within  one  month  from  .the  receipt  of  the 
notice  of  the  intended  enforcement .  of  the  mortgage  that  the  mort- 
gagee may  demand  an  auction  sale  of  the  mortgaged  immovable 
(Art.  387).  "  If  a  mortgagee  desires  to  enforce  his  right'  of  mort- 
gage he  must  notify  the  third  acquirer  of  his  intention;  it  is  only 
when  he  neither  obtains  performance,  nor  receives  a  notification  of 
removal  from  the  third  acquirer  that  he  is  entitled  to  demand  an 
auction  sale  of  the  mortgaged  immovable-"  {Supreme  Court,  11th 

.May,  1904).  "In  case  the  third  acquirer  has  made  a  notification 
of  removal  and  the  mortgagee  has  not  demanded  an  auction  sale 
for  a  higher  price  in  answer  to  such  notification,  if  the  third  ac- 

"  quirer  does  not  pay  or  deposit,  without  delay,  the  amount  he  has- 
offered  by  way  of  removal,  there  is  nothing  to  prevent  the  mort- 
gagee from  enforcing  his  right  of  mortgage "  {Supreme  Court, 
2nd  November,  1915).     "  If  a  certain  person  who  really  has  no 
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right  of  mortgage  upon  a  certain  immovable  has  demanded  an 
auction  sale  of  such  immovable,  the  owner  of  the  immovable  has 
a  right  to  require  the  demandant  to  withdraw  his  demand  for 
auction  sale  and  restore  the  immovable  to  the  condition  in  which 
it  originally  was  "  {Supreme  Court,  11th  Oct.,  1912). 

The  third  acquirer  is  not  merely  entitled  to 
remove  the  mortgage,  but,  like  an  ordinary  person, 
he  may  also  be  a  bidder  at  an  auction  sale  of  the  mortgaged  pro- 
perty. Though  it  may  appear  odd  that  a  person  who  is  already 
the  owner  of  the  thing  should  again  be  the  purchaser  of  the  same, 
this  is  permitted  for  the  sake  of  convenience  (Art.  390).  "  Persons 
who  have  acquired  a  mortgaged  immovable  subsequent  to  the 
creation  of  the  mortgage,  and  become  the  co-owners  of  the  im- 
movable, may,  as  third  acquirers,  be  bidders  for  the  same  on  the 
occasion  of  an  auction  sale  thereof"  (Supreme  Court,  8th  May, 
1905). 

We  have  seen  that  an  auction  sale  is  effected 

Steps  to  be       in  accordance  with  the  Auction  Law :  it  may  be 

adopted  where    asi£e^  how  the  mortgaged  property  is  to  be  dis- 

, ,      nosed  of  if  there  are  buildings  on  a  lot  of  land  and 

mgs  or  land     r_  ° 

on  which  they    either  the  land  or  the  buildings  only  is  (are)  mort- 

stand  only  are    gaged.       The    matter    is    dealt    with    differently 

mortgaged       according    to  whether    both    land    and    buildings 

Art  388        existed  at  the  time  when  the  mortgage  was  created. 

(1)  In  case  either  one  or  the  other  of  land  and 

buildings  already  in  existence  has  been  mortgaged,  tbe  mortgagor 

is  to  be  considered  to  have  had  an  intention  to  reserve  to  himself 

the  other  which  he  has  not  included  in  the  mortgage ;  therefore 

in  the  case  of  an  auction  sale,  the  one  mortgaged  is  to  be  sold 

separately  from  the  other  which  is  not  mortgaged  ;  but  seeing  that 

it  would  work  no  inconsiderable  damage  to  the  national  economy 

generally  were  it  necessary  to  pull  down  the  buildings  as  the  result 

of  the  land  and  buildings  coming  to  belong  to  different  persons, 

a  superficies  is  legally  deemed  to  have  been  created  simultaneously 

with  the  auction  sale  and  the  owner  of  the  buildings  (be  he  the 
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mortgagor  or  a  third  person)  is  enabled  to  own  them  on  the  land 
just  as  they  stand,  the  rent  being  fixed  by  the  Court  on  the  demand 
of  the  parties  (Art.  388).  "  In  case  land  and  buildings  thereon  be- 
longing to  the  same  owner  have  both  been  mortgaged,  if  either  the 
land  or  buildings  only  has  (have)  been  successfully  bidden  for  at  an 
auction  sale,  the  case  is  also  governed  by  Art.  388  of  the  Civil  Code : 
the  ancillary  provision  of  the  same  Article  means  that  if  the  rent  has 
been  fixed  by  mutual  agreement  such  agreement  governs,  but  that  if 
no  agreement  is  come  to  between  the  parties  the  matter  is  to  be  refen-ed 
to  the  decision  of  the  Court :  of  a  superficies  coming  into  existence  in 
accordance  with  Art.  388,  no  period  of  duration  is  fixed ;  therefore  in  ac- 
cordance with  Art.  268,  2  it  is  to  be  fixed  by  a  Court  on  the  demand 
of  the  parties,  but  in  this  case,  too,  the  parties  are  not  prevented  from 
arranging  the  matter  by  mutual  consultation  "  (Supreme  Court, 
23rd  March,  1910).  "  The  provisions  of  Art.  388  of  the  Civil  Code 
have  for  their  aim  the  compulsory  creation  of  a  superficies  in  the 
public  interest ;  therefore  even  though  the  parties  to  the  creation  of  a 
mortgage  on  a  lot  of  land  have  entered  into  a  special  stipulation  that 
no  superficies  shall  be  created  on  the  mortgaged  land,  that  fact  doss 
not  prevent  the  application  of  the  said  Article  "  (Supreme  Court,  11th 
May,  1908).  (Contra)  "  In  case  either  a  lot  of  land  or  buildings 
standing  thereon  and  belonging  to  the  same  owner  has  (have)  been 
mortgaged  by  itself  (themselves),  if  the  mortgagor  has  specially 
stipulated  that  no  superficies  shall  be  created  on  the  mortgaged  land 
in  the  event  of  an  auction  sale,  Art.  388  of  the  Civil  Code  does  not 
apply  "  (Besolution  of  the  Hosokwai).  "  In  case  a  person  who 
owns  a  lot  of  land  and  several  buildings  thereon  has  mortgaged  the 
land  and  some  of  the  buildings,  but  not  mortgaged  the  rest  of  the 
buildings,  Art.  388  of  the  Civil  Code  applies  irrespective  of  whether 
at  the  time  of  creation  of  the  mortgage  the  mortgagee  was  or  was 
not  aware  of  the  existence  of  unmortgaged  buildings "  (Supreme 
Court,  11th  May,  1908).  "  In  case  either  or  both  of  a  lot  of  land 
and  buildings  thereon  belonging  to  the  same  owner  has  (have)  been 
mortgaged,  if  either  of  the  two  (the  land  or  buildings)  has  been 
voluntarily  sold  and  passed  to  a  different  owner,  and  the  other  has 
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been  subsequently  sold  at  public  auction,  Art.  388  of  the  Civil  Code 
does  not  apply  to  the  case  "  (Supreme  Court,  11th  March,  1907). 
"  The  owner  of  a  building  who  has  acquired  a  superficies  in  accord- 
ance with  Art.  388  of  the  Civil  Code  may  set  up  his  right  even 
without  having  it  registered  so  far  as  the  owner  of  the  land  on  which 
such  superficies  has  been  created  and  the  successful  bidder  for  that 
land  are  concerned  "  (Supreme  Court,  19th  March,  1906).  "  If 
both  a  lot  of  land  and  the  buildings  have  been  mortgaged  and 
both  of  them  knocked  down  to  the  same  bidder  as  a  result  of  an 
auction  sale,  but  the  adjudication  of  bid  for  the  buildings  has  been 
subsequently  cancelled,  a  superficies  is  created  for  the  buildings  by 
operation  of  law — that  is,  in  accordance  with  Art.  388  of  the  Civil 
Code  "  (Supreme  Court,  16th  Feb.,  1906).  "  Even  in  case  both 
land  and  buildings  have  been  mortgaged  together,  if  they  have  been 
knocked  down  to  different  persons  at  auction,  then  a  superficies  is 
created  for  the  buildings  by  operation  of  law "  (Supreme  Court, 
22nd  Sept.,  1905).  "  Art.  388  governs  where  buildings  existed  on 
the  mortgaged  land  when  the  mortgage  was  created  ;  it  does  not 
govern  where  buildings  have  been  erected  subsequent  to  the  creation 
of  a  mortgage  on  the  land "  (Supreme  Court,  1st  July,  1914). 
"  The  Article  in  question  applies  not  only  when  the  property  in- 
volved is  sold  by  auction  in  enforcement  of  the  right  of  mortgage, 
but  also  when  it  is  compulsorily  sold  on  the  motion  of  a  creditor 
other  than  the  mortgagee "  (Supreme  Court,  14th  April, 
1914). 

(2)  But  if  subsequent  to  the  creation  of  a 
mortgage  on  a  lot  of  land'  the  mortgagee  has 
erected  buildings  on  it,  the  blame  is  to  be  laid  at  the  door  of  the 
mortgagor,  for  the  existence  of  buildings  on  the  land  may  render 
it  difficult  to  dispose  of  the  latter,  and  so  work  injury  upon  the 
mortgagee.  So  when  the  land  is  put  to  auction,  the  mortgagee  is 
authorized  to  sell,  the  buildings  along  with  the  land,  though  he  can 
exercise  his  preferential  right  only  in  regard  to  the  estimated  price 
of  the  land,  and  not  in  regard  to  the  price  of  the  buildings 
(Art.  389). 
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K  -  The  proceeds  of  the  auction  sale  are  to  be  dis- 

distributing     tributed  according  to  the  ranks  of  the  mortgages ; 
the  proceeds     but  if  the  lihird  acquirer  has  defrayed  expenses  in 
Expenses       regard  to  the  mortgaged  immovable,  such  expenses 
defrayed  by      are  to  be  reimbursed  first  of  all — that  is,  if  he  has 
the  third        defrayed  necessary  expenses  he  may  obtain  reim- 
bursement of  the   full   amount ;    and   if  he  has 
Art.  391        defrayed  beneficial  expenses,  reimbursement  may 
be  obtained  either  of  the  amount  spent  or  the  increase  in  value  ac- 
cording to  the  choice  of  the  mortgagees,  provided  that  the  increase 
in  value  resulting  from  such  expenses    actually  exists  (Art.  391), 
Distribution     because  such  expenses  operate  to  the  advantage  of 
of  obligation     all  the  creditors.     Incase  the  subject-matter  of  a 
among  several    mortgage  consists  of  two  or  more  immovables,  and 
mortgaged       there  is  another  mortgage  of  an  inferior  rank  on 
some  of  such  immovables,  how  the  first  mentioned 
Art.  «J92,  1      mortgagee  participates  in  the  distribution  of  the 
proceeds  of  the   mortgaged   immovables  will  make  a  considerable 
difference  to  the  other  mortgagee  of  an  inferior  rank,  nor  would 
it  be  fair  to  leave  the  matter  to  the  discretion  of  the  mortgagee  of 
a  superior  rank.     Hence  the  provision  that  in  such  a  case  the  several 
immovables  share  the  burden   (obligation)  in  proportion  to  their 
respective  amounts  (Art.  392, 1). 

.  Even  where  there  are  ordinary  creditors  side 

of  obligation     ^v  s^e  with  a  mortgagee,  the  question  of  whether 

between  mort-   the  mortgagee  is  permitted  ,  to  participate  in  the 

gaged  property  distribution  of  the  proceeds  of  the  ordinary  pro- 

and  ordinary     perty  of  the  debtor  before  he  has  exercised  his 

Pr  P  "y        preferential  right  upon  the  mortgaged  property,  or 

Art.  394        whether  he  may  participate   in  the  distribution  of 

the  ordinary  property  only  after  he  has  exercised  his  right  upon  the 

mortgaged  property  without  obtaining  full  satisfaction  will  be  one  of 

vital  consequence  to  the  ordinary  creditors.    But   in  view  of  the 

fact  that  when  a  particular  creditor  accepts  a  certain  property  in 

mortgage  he  ignores  the  rest  of  the  debtor's  assets  and  relies 
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on  that  particular  property  as  forming  the  security  of  his  claim,  it 
is  only  fair  that  he  should  first  be  required  to  exercise  his  right  in 
regard  to  the  mortgaged  property,  and  not  allowed  to  rank  with 
the  ordinary  creditors  for  a  distribution  unless  there  is  still  an  un- 
satisfied balance  of  his  claim.  Hence  the  provision :  "A  mort- 
gagee is  entitled  to  performance  of  his  obligation  from  other  property 
of  the  debtor  only  for  the  portion  he  does  not  receive  from  the 
price  of  the  mortgaged  immovable  "  (Art.  394,  1). 

The  above  principles,  however,  apply  when  the  proceeds  of  the 
several  immovables  forming  the  subject-matter  of  a  mortgage,  or  of 
the  mortgaged  property  and  the  other  property  of  the  debtor,  is 

distributed  at  the  same  time.     But  where  several 
Art  392  2 

immovables  are  the  subject  of  mortgages,  and  the 

proceeds  of  one  of  them  is  distributed  first,  the  foregoing  principle 
of  the  several  immovables  sharing  the  obligation  in  proportion  to 
their  values  does  not  apply — in  other  words,  the  mortgagee  of  a 
superior  rank  may  obtain  full  payment  out  of  the  proceeds  notwith- 
standing there  being  another  mortgagee  of  an  inferior  rank  ;  but  in 
such  a  case  the  latter  may  be  subrogated  into  the  position  of  the 
mortgagee  of  a  superior  rank  in  respect  to  the  other  immovables, 
and  may  participate  in  the  distribution  thereof  to  the  extent  to 
which  the  latter  mortgagee  could  have  obtained  performance  under 
ordinary  circumstances — that  is,  if  the  proceeds  of  all  the  immovables 
had  been  distributed  simultaneously  (Art.  392,  2) ;  but  for  this  pur- 
pose he  must  have  his  subrogation  additionally 
r  ,  ..i  *  noted  in  the  registration  of  his  mortgage  (Art.  393). 
"  The  right  of  subrogation  of  a  mortgagee  of  the  next  rank  contem- 
plated in  Art.  392,  2  of  the  Civil  Code  does  not.  come  into  existence 
simultaneously  with  the  creation  of  his  mortgage,  but  only  when  a 
mortgagee  of  a  superior  rank  has  obtained  full  performance  of  his 
obligation  out  of  the  proceeds  of  a  certain  immovable  only  "  (Su- 
preme Court,  19th  Dec,  1908).  "  Art.  392,  2  of  the  Civil  Code 
does  not  permit  a  mortgagee  of  next  rank  to  step  into  the  position  of 
another  mortgagee  and  exercise  a  right  of  mortgage  in  regard  to 
another  immovable  even  when  the  latter  has  obtained  partial  per- 
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formance  of  his  obligation  out  of  a  certain  immovable  "  (Supreme 
Court,  26th  June,  1908).  "  Art.  392  of  the  Civil  Code  contains 
provisions  which  are  applicable  as  between  several  mortgagees,  and 
not  as  between  several  owners  of  mortgaged  immovables  "  (Supreme 
Court,  16th  May,  1907). 

Nor  does  the  principle  of  a  mortgagee  being 
entitled  to  obtain  payment  out  of  the  value  of  the 
other  property  of  the  debtor  only  when  he  has  not  been  able  to  obtain 
full  payment  out  of  the  value  of  the  mortgaged  property  govern, 
when  the  value  of  the  other  property  is  distributed  prior  to  that  of 
the  mortgaged  property,  in  which  case  even  the  mortgagee  may 
participate  in  the  distribution  on  the  same  footing  as  ordinary 
creditors  ;  but  in  order  to  secure  payment  to  the  mortgagee  in  ac- 
cordance with  the  said  principle,  he  may  be  required  to  deposit  the 
sum  which  is  his  share  in  such  distribution  (Art.  394,  2).  "  Such 
a  demand  for  deposit  should  be  made  vis-a-vis  the  bailiff  in  the  case 
of  movables,  and  vis-a-vis  the  Court  in  the  case  of  immovables " 
(Resolution  of  the  Hosokwai). 

Sub-section  5. 

Disposal  and  Termination  of  a  Mortgage 
(Teitoheivno  shobun  oyobi  shometsu). 

As  a  thing  pledged  may  be  sub-pledged,  so  a 
thing  mortgaged  may  be  sub-mortgaged — that  is, 
Art.  375        a  morj;gage  mav  furnish  his  right   of  mortgage  as 
security  for  his  own  obligation  (liability).     In  such  a  case  the  sub- 
mortgage is  effective  only  within  the  limits  of  the  original  mortgage 

both  in  amount  and  duration. 

A  mortgagee  may   also   assign   his  right  of 

Assignmen       mortgage  to   another  creditor  of  his  debtor.    In 

of  mortgage  .        , 

or  its  rank       case  *^e  cre^or  *°  which  such  assignment  is  made 

is  an  ordinary  creditor,  the  assignment  is  one  of  the 

right  of  mortgage  itself,  the  result  being  that  the 

positions  of  the  two  creditors  are  thenceforward  reversed,  the  creditor 
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who  has  so  far  been  an  ordinary  one  becoming  a  mortgagee,  while 
the  one  who  has  been  a  mortgagee  becomes  an  ordinary  creditor. 
If  the  creditor  who  has  obtained  the  assignment  is  a  mortgagee  of 
an  inferior  rank,  the  assignment  is  one  of  its  superior  rank.  In  this 
case  the  positions  of  the  parties  are  reversed  and  the  one  who  has 
been  of  a  superior  rank,  becomes  of  an  inferior  rank  and  vice  versa  ; 
but  it  is  hardly  necessary  to  add  that  both  the  assignment  of  a 
mortgage  itself  and  the  assignment  of  its  rank  are  effective  only 
within  the  limits  of  the  effect  of  the  right  of  mortgage  assigned 
(Art.  375,  1).  "  When  a  right  of  mortgage  is  transferred,  the  old 
mortgagee  is  placed  under  an  obligation  to  obtain  registration  there- 
of vis-d-vis  the  new  mortgagee  "  {Besolution  of  the  Hosokwai). 

A  mortgagee  may    also  waive  his  right  of 

.  mortgage  ;  and  this  may  be  done  either  absolutely 

its  rank         or  relatively.    When  the  right  is  waived  absolutely, 

that  is.  entirely  and  subject  to  no  limitation  what- 
Art.  375  1  'j  j 

ever,  the  mortgagee  becomes  an  ordinary  creditor 

to  the  advantage  of  all  the  other  creditors.  A.  mortgage  is  said  to  be 
relatively  waived  when  it  is  waived  for  the  benefit  of  a  certain  parti- 
cular creditor  only,  so  that  the  other  creditors  derive  no  advantage  or 
sustain  any  loss.  In  this  case,  too,  the  creditor  in  whose  favour  the 
mortgage  is  waived  may  be  either  an  ordinary  creditor  or  a  mort- 
gagee of  an  inferior  rank.  When  it  is  an  ordinary  creditor,  the 
waiver  is  one  of  the  right  of  mortgage  itself ;  when  it  is  a  mortgagee 
of  an  inferior  rank  it  is  a  waiver  of  the  rank.  In  any  case  the  party 
waiving  loses  his  preferential  right  vis-d-vis  the  creditor  for  whose 
benefit  the  waiver  is  made,  whereas  the  other  creditors  are  in  no 
way  affected  by  the  act.  When  calculating  the  amounts  to  be 
distributed  to  each  creditor,  the  amount  due  to  each  should  be  fixed 
on  the  supposition  that  there  has  been  no  change,  and  the  distribu- 
tion made  to  the  other  creditors  accordingly ;  and  the  amount  due 
to  the  mortgagee  who  has  waived  his  right  of  mortgage  being  added 
to  that  which  is  due  to  the  creditor  for  whose  benefit  it  was  made 
(always  supposing  that  there  was  no  waiver),  the  sum  is  to  be 
distributed  between  the  two  on  an  equal  footing  in  proportion  to  the 
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amounts  of  their  respective  obligations.  "  In  case  two  or  more 
immovables  belonging  to  different  owners  form  the  subject-matter  of 
one  and  the  same  right  of  mortgage,  if  the  mortgagee  waives  his 
right  over  one  of  such  immovables,  the  owner  of  the  particular 
immovable  may  apply  for  the  cancellation  of  the  mortgage  without 
obtaining  the  consent  of  the  other  owners "  (Resolution  of  the 
HosoJcwai). 

When  a  mortgagee  has  disposed  of  his  right 
of  mortgage  to  several  people  at  different  times,  the 
ranks  of  such  persons  are  determined  by  the  order  in  time  of  the 
additional  statements  made  to  the  registration  of  the  mortgage  (Art. 
375,  2).  This  may  be  regarded  as  an  application  of  the  rule  laid 
down  in  Art.  373,  for  such  additional  statements  are  but  so  many 
registrations. 

A  disposal  of  a  mortgage  is  valid  by  mere 
Condition  on  agreement  so  far  as  the  parties  are  concerned  ;  but 
which  a  dis-     ^n  ora^r  tfoat  n  wa^  oe  set  Up  against  third  per- 

posal  of  a  .  ,  .         -,     -ikir  •    • 

morte,a?e  can    sons  **  mus^  "e  registered.    Moreover,  the  pnncipal 

he  set  up        debtor,  surety,  mortgagor  and  their  successors  may, 
against  third    in  the  case  of  a  disposal  of  the  mortgage  no  less 
persons         than  in  the  case  of  an  assignment  of  the  obligation 
Art  376        itself,  adopt  steps  for  terminating  the  mortgage 
vis-a-vis  the  old  mortgagee  through  ignorance  of 
the  fact  of  such  disposal.     So  in  order  that  such  disposal  may  be  set 
up  against  any  of  the  said  persons,  the  fact  must,  as  in  the  case  of 
an  assignment  of  an  obligation,  be  notified  to  the  principal  debtor  or 
the  latter  must  give  his  consent  thereto.     Such  notification  or  consent 
must  also  be  made  or  given  by  an  instrument  bearing  an  authen- 
ticated date ;  otherwise  it  cannot  be  set  up  against  third  persons  ■ 
other  than  the  debtor  (Art.  376,  1).     When  the  principal  debtor  has 
received  such  notice  or  given  such  consent  as  has  been  mentioned 
above,  he  is  liable  to  perform  to  the  person  to  whom  the  mortgage 
has  been  assigned,  etc. ;  so  payment  which  has  been  made  (to  the 
old  mortgagee)  without  the  consent  of  the  assignee,  etc.  cannot  be 
set  up  against  the  assignee,  etc.  (Art.  376,  2). 
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A  mortgage  is  terminated  by  removal,  auction 
Termination     sale,  confusion,  waiver,  etc.,  and  it  being  accessory 
of  mortgage      ^  j^e  obligation  which  it  secures,  it  is  a  matter  of 
Art  396        course  that  when  the  obligation  which  is  its  princi- 
pal is  terminated,  the  mortgage  is  likewise  terminat- 
ed ;  but  it  is  conceivable  that  the  mortgage  may   be  terminated 
before  the  obligation  is  not  yet  terminated  in  that  manner.    It  is  not, 
however,  fair  for  the  debtor  or  the  mortgagor  to  claim  the  termina- 
tion of  the  mortgage  before  he  is  released  from  the  obligation,  even 
though  the  conditions  for  the  extinctive  prescription  of  the  mortgage 
have  been   fulfilled.     He  is  not,  therefore,  permitted  to  plead  the 
termination  of  the  mortgage  by  prescription  unless  it  be  terminated 
simultaneously  with  the   obligation  (Art.   396).     Besides,   when  a 
person   (other   than  the   principal    debtor    or  the 
mortgagor)  has  possessed  the  mortgaged  property 
in  a  manner  such  as  fulfils  the  conditions  for  acquisitive  prescription 
and  acquires  the  ownership  of  the  thing,  the  mortgage  is'  thereby 
terminated  (Art.  397).     Though  a  mortgage  is  also  naturally  ter- 
minated bv  the  loss  of  the   thing   which  is   the 
Art  398  j  ° 

,    subject-matter  thereof,  yet  in  case  a  superficies  or 

emphyteusis  is  the  subject-matter  of  a  mortgage,  the  mortgagee  would 
be  subjected  to  unforeseen  damage  were  his  right  to  be  terminated 
by  the  waiver  of  such  superficies  or  emphyteusis  on  the  part  of 
the  superficiary  or  emphyteuta.  It  is  therefore  provided  that  such 
waiver  cannot  be  set  up  against  the  mortgagee  (Art.  398). 
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CHAPTER  3. 

LEGAL  SECURITY  (Hotei-tampo). 

Section  1. 

Peefeeential  Rights  (Senshu-tokkeri). 

I.     Meaning  of  the  Term  "  Preferential  Rights." 

A  "  preferential  right "  (sensJiu  tokken)  is  a 

Meaning  of      right  by  virtue  of  which  a  creditor  may  obtain 

"  nr  ferential    Perf°rmance  m  preference  to  other  creditors  either 

rights  "         ou*  °f  foe  whole  property  or  a  particular  property 

of  the  debtor  (Art.  303). 
Art.  303 

A  preferential  right  differs  considerably  from 

a  pledge  or  mortgage  inasmuch  as  it  is  not  necessary  for  the  enjoy- 
ment of  this  right  that  the  creditor  should  be  in  possession  of  the 
security,  nor  is  it  essential  to  obtain  a  registration  thereof  even 
when  the  security  is  an  immovable.  Another  distinctive  feature 
of  a  preferential  right  is  that,  unlike  a  pledge  or  mortgage,  it  does 
not  come  into  existence  by  the  intention  of  the  parties,  but  it  exists 
on  a  thing  as  security  for  an  obligation  by  operation  of  law  when 
there  is  a  certain  relation  between  the  thing  and  the  obligation. 

What  relation,  then,  must  exist  between  an 

Relation        obligation  and  a  thing  in  order  to  bring  a  pre- 

ofclisution and    ferential  right  into  existence?     This  varies  from 

the  subject-      case  to  case  ;  but,  generally  speaking,  a  preferential 

matter  of       right  comes  into  existence  when  there  is  a  relation 

preferential      jn  t^e  y^t  0f  which  a  tacit  agreement  re  security 

is  to  be  presumed  to  have  been  arrived  at  between 

the  parties,  or  when  the  obligation  itself  has  been  the  cause  of  the 

security — that  is,  when  it  is  owing  to  the  obligation  that  the  thing 

constituting  the  security  has  been  called  into  being  or  preserved; 
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or  when  it  is  necessary  that  there  should  be  such  a  security  for 
considerations  of  public  welfare.  When  there  is  any  such 
relation  there  is  usually  an  intimate  relation  between  the  thing  and 
obligation,  so  that  the  fact  of  the  thing  being  special  security  for 
the  obligation  will  be  patent  to  third  persons  without  the  possession 
being  transferred  or  the  security  registered,  as  in  the  case  of  con- 
tractual security.  For  this  reason,  it  is,  as  a  rule,  unnecessary  to 
observe  such  formality  as  transfer  of  possession  or  registration  in 
order  that  such  a  security  right  may  come  into  existence,  or  that 
it  may  be  set  up  against  third  persons. 

II.     Classss  of  Preferential  Eights. 

According  to  the  nature  of  the  things  which 
Classes  of       are  j^e  subject-matter  of  preferential  rights,  they 
^re  .  . .  are  classified  into  (1)  general  preferential  rights  and 

(2)  special  preferential  rights ;  and  special  pre- 
ferential rights  are  sub-divided  into  (a)  preferential  rights  in  immov- 
ables and  (b)  preferential  rights  in  movables.  We  will  now  proceed 
briefly  to  explain  these  classes  of  preferential  rights. 

1.     General  Preferential  Bights.     A  general 

General  pre-     preferential  right  exists  where  a  certain  obligation 

ferential  rights  jg   preferentially   secured    by  the    whole    property 

„n_         of  the   debtor.     According   to  the  Japanese  Civil 

Code,  a  general  preferential  right   attaches  to  an 

obligation  arising  from  (1)  expenses  for  the  common  benefit,  (2) 

funeral  expenses,  (3)  wages  of  employees,  or  (4)  supplies  of  daily 

necessaries  (Art.  306).     A  general  preferential  right 

for  expenses  for  the  common  benefit  exists  in  the 

expenses  required   for  the  preservation,  liquidation,  or  distribution 

of  the  property  of  the  debtor  for  the  common  benefit  of  all  the 

creditors ;  when  expenses  defrayed  for  such  purpose  are  beneficial 

to  some  of  the  creditors  and  not  to  others,  the  preferential  right 

can  only  be  exercised  against  those  who  have  been  benefited  by 

those  expenses  (Art.  307).     "  For  the  costs  of  a  provisional  attach- 
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ment  effected  by  one  of  the  several  creditors,  a  preferential  right1 

may  be  claimed  in  the  event  of  distribution  as  being  expenses  for 

the  common  benefit"  (Resolution  of  the  Hosokwai).    The  three 

other  claims  are  ensured  by  a  general   preferential  right  for  the 

maintenance  of  public  order  or  good  morals — that  is,  for  reasons 

connected  with  public  welfare.     Consequently  the  amount  of  the 

obligations  secured  by"  such  a  preferential  right  is .  limited  to  the 

extent  to  which   they  should  be  protected  in  the  public  interest. 

Thus : — funeral    expenses    include    expenses   not 

only  for   the    debtor    himself  but   for   a  relation 

or  a  member  of  his  house  whom  the  debtor  is  bound  to  support, 

always  according  to  the  social  standing  enjoyed  by  the  deceased 

during  his  or  her  life  (Art.  308).     A    preferential  right  for  wages 

of  employees  can  only  be  exercised  for  the  wages 

for  the  last  six  months  in  so  far:  as  they  do  not 

exceed   50  yen  (per  head)   (Art.   309).     A  preferential  right  for 

supplies  of  daily  necessaries  exists  only  in  regard 

to  articles  of  food  and  drink,  firewood,  charcoal, 

coals  and  oil  necessary  for  the  subsistence  of  the  debtor,  of  relatives 

and  members  of  his  house  who  live  with  him  and  whom  he  is 

bound  to  support,  and  his  servants,  and  which  have  been  supplied 

for  the  last  six  months  (Art.  .310).     "Art.  310  of  the  Civil  Code 

does  not  specify  the  starting  point  of  the  term  of  six  months ;  but 

the  term  is  to  be  calculated  from  the  time  when<  a  fact — such  as 

an   adjudication  of  bankruptcy — for  which;  the  debtor's  property 

is  to  be  placed  in  liquidation  has  taken  place  "  (Resolution  of  the 

Hosokwai).  , 

2.     Preferential  Eights  in  Movables. 

A   preferential    right    in    movables   is   where 

Preferential     SpeCific  movables  of  the  debtor  form  security  for  a 

movables        certain  obligation.     In   the    Japanese   Civil  Code 

there   are   eight   classes  of  preferential  rights  in 

movables,  but  in  view  of  the  reasons  underlying  the  provisions 

concerned,  they  may  be  classified  into  three  divisions. 
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(1)    'Preferential  rights  in  movables  enjoyed 
iff     i  o  'i      ^  reason  of  a  lease  of  immovables,  lodging  at  an 
hotel  or  inn,  or  transportation  of  travellers  or 
goods.     These  may  be  regarded  as  created  by  a  tacit  agreement  re 
security.     A  lessor  of  a  lot  of  land  or  a  bouse  enjoys  a  preferential 
right  in  regard  to  the  rent  and  other  obligations  arising  from  the 
relation  of  lease  (Art.  312),  such  right  to  exist  in 
the  movables  which  have  been  placed  by  the  lessee 
Art.  313         jn  or  on  the  immovable— in   other  words,  in  the 
movables   placed   on   the   land   or  fitted    into    the    buildings    for 
the    use    thereof,    movables    employed    for    the    use   of   the   land 
and  fruits  of  the  land  in  the  pcssession  of  the  lessee  in  case  of  the 
lease  of  land,  or  in  the  movables  placed  in  the  building  by  the  lessee 
in  case  of  the  lease  of  a  building  (Art.  313).     Here  the  lessor's  posi- 
tion resembles  that  of  a  pledgee,  for  he  may  be  regarded  as  holding 
such  movables  in  his  possession  through  the  medium  of  his  im- 
movable :  though  there  is  no  express  agreement  that  such  movables 
shall  be  allocated  as  security  for  the  rent,  etc.,  yet  it  appears  reason- 
able to  presume  that  there  is  a  tacit  understanding  to  that  effect.* 

There  is  the  same  relation  between  the  obligation 
Art.  317 
""  ""  ""'         (claim)  of  the  proprietor  of  an  hotel  or  inn  arising 

from  the  lodging  and  entertainment  of  a  traveller  (and  his  attendants, 

horses,  etc.)  and  the  baggage  placed  by  him  in  the  hotel  or  inn  (Art. 

*  In  order  to  be  deemed  movables  forming  the  SHbject-matter  of  a  preferential 
right  appertaining  to  the  lessor  of  a  building,  it  suffices  if  they  are  movables 
which,  as  a  result  of  the  lease,  the  lessee  has  brought  into  such  building  to  be  kept 
there  continuously  for  some  length  of  time ;  it  is  not  essential  that  they  should 
be  movables  placed  there  for  the  constant  use  of  the  building ;  therefore  the  lessor's 
preferential  right  n:ay  also  exist  in  regard  to  monies  or  negotiable  instruments,  or 
watches,  clocks,  jewelry,  etc.,  destined  for  the  personal  use  of  the  lessse  or  mem- 
bers of  his  house,  and  which  are  never  intended  to  be  used  for  the  use  of  the  build- 
ing or  which  are  not  constantly  placed  there  "  (Supreme  Court,  4th  July,  1913). 
"In  case  an  emphyteuta  has  neglected  to  pay  the  rent,  the  landowner  may,  by  the 
corresponding  application  of  the  provisions  relating  to  a  preferential  right  for  the 
lease  of  immovables,  exercise  a  preferential  right  on  the  movables  fitted  upon  the 
subject  of  the  emphyteusis,  and  movables  used  for  the  utilization  of  the  land  in 
the  possession  of  the  lessee  "  (Resolulion  of  the  Hosokwai). 
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317) ;  and  between  the  fare  or  freight  for  the  transportation  of  a 

traveller  and  his  luggage,  and' the  luggage  of -the 

"'     "*'  '        traveller  in  the  possession  of  the  carrier  (Art.  318). 

In  case  the  right  of  lease  is  assigned  or  the  thing  leased  is  sub-let, 

the  original  lessor's  preferential  right  extends  to  the  movables  of  the 

assignee  or  sub-lessee  on  or'   in  the  immovable: 
Art  314 
"""**  '  as  well  as  to  the  money  receivable  by  the  assignor 

or  sub-lessor  for  the  transaction  (Art.   314).     But  it  is  not  usual  for 

the  rent  to  be  very  long  in  arrear  and  it  is,  moreover,  customary  in 

Japan  for  lessee  to  deposit  fairly  substantial  security  money  with 

the  lessor.     Hence  this  restriction  upon  the  preferential  right  of  the 

lessor :     "  If  the  lessor  has  received  security  money 

he  has  a  preferential  right  only  with  regard  to  that 

part  of  his  claim  which  is  not  covered  by  such  money  "  (Art.  31G). 

And  in  case  of  a  general  liquidation  of  the  property  of  the  lessee,  the 

lessor's  claim  which  can  be  collected  in  virtue  bf  a 
Art.  315 

preferential  right  is  limited  to  the  rent  for  the  pre- 
ceding, current  and  succeeding  terms,  and  for  damages  which  have 
been  caused  during  the  preceding  and  current  terms  (Art.  315). 

To  a  preferential  right  for  letting  of  immov- 
ables, lodging  at  an  hotel  or  inn,  or  transportation, 
the  provisions  relating  to  instantaneous  prescription  (Arts.  192-195) 
apply  mutatis  mutandis  (Art.  319).  Thus,  the  lessee  may  exercise 
a  preferential  right  upon  movables  fitted  by  the  lessor  to  the  thing 
let— even  though  they  really  belong  to  another  person — if  the  lessor, 
did  not  know  of  the  fact  (in  reference  see  Art.  192).  If  the  luggage 
which  a  traveller  has  brought  to  an  inn  consists  of  stolen  goods,  it  is 
liable  to  be  recovered  by  the  injured  party  so  long  as  two  years  have 
not  elapsed  from  the  time  of  the  theft,  even  though  the  landlord 
acted  in  good  faith  and  without  any  fault  (in  reference  see^  Art. 
193) ;  but  if  the  traveller  has  bought  the  goods  at  public  auction  or 
in  a  public  market,  or  from  a  trader  dealing  in  similar  things  in  good 
faith  the  injured  party  cannot  reclaim  them  unless  he  pay  the  land- 
lord the  charges  for  lodging  and  entertainment  which  the  traveller 
owes  to   him  (in  reference  see  Art.  194).     Even  where  an  animal 
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other  than  doriaestic  which  a  traveller  carries  with  him  on  board  a 
ship  or  in  a  train,  etc.  really  belongs  to  another  person,  the  carrier 
may  exercise  a  preferential  right  for  transportation  upon  such  an 
animal  if  he  was  in  good  faith  at  the  beginning  of  the  possession, 
and  if  recovery  is  not  demanded  by  the  owner  of ;  the  animal 
within  one  month  of  the  time  when  it  escaped  (in  reference  see 
Art.  195). 

(2)  ,  Preferential  rights  for  preservation  of 
Art.  311,         movables,  sale  of  movables,  supplies  of  seeds  and 
saplings  or  manure,  ov  agricultural  or  industrial 
labour.     These  are  recognized  because  the  obligations  in  these  cases 
are  the  causes  to*  which  the  things  forming  the  subject-matter  of 
the  preferential  rights  owe  their  existence  or  preservation.     To  ex- 
plain the  matter  at  length :     For  expenses  required  for  the  preser- 
vation of  a  certain  movable  (or  having  the  rights 
,,  . ...»         relating  to  it  preserved,  ratified  or  enforced)  a  pre- 
ferential right  exists  in  regard  to  such  movable   (Art.  321).     For 

the  price  of  a  movable  sold  and  interest  thereon,  a 
Art  322 

preferential  right  exists  in   such  immovable  (Art. 

322).     "  A  seller  has   no   preferential  right  in  the  remuneration 
which  the  buyer  has  become  entitled  to  receive  from  his  locator  for 
having  accomplished  a  certain  work  with  the  thing  sold  for  its  ma- 
terial "  {Supreme  Court,  5th  July,  1913).     For  the  price  of  seeds 
and  saplings   or  manure  supplied,  a   preferential 
right  exists  on  the  fruits  proceeding  from  the  land 
on  which  such  seeds,  etc.  have  been   used  within  the  term  of  one 
month  from  such  use  (Art.  323,  1).     For  the  price  of  silkworm  eggs; 
and  mulberry   leaves  supplied  for  the  feeding  of  silkworms,  a  pre-;, 
ferential  right  exists  on  the   cocoons,   raw  silk,  etc.  produced  from 
such  silkworm  eggs  or  mulberry  leaves  (Art.  323,  2).     For  wages 
for  agricultural  'or  industrial  labour,  a  preferential 
right  exists  in  the  fruits  produced  or  things-  manu-; 
factured  by  such  labour,  but  only  for  the  wages  for  the  past  yearOin 
the  case  of  agricultural  labour,  or  for   those   for  the  .past   three 
months  in  the  case  of  industrial  labour  (Art.  324).  s  In  all  of  these 
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cases,  it  is  due  to  the  obligation  involved  that  the  movables  in  question 
have  been  added  to  the  property  of  the  debtor  or  prevented  from 
perishing,  and  so  the  creditor  is  more  intimately  connected  with  them 
than  other  creditors.  This  is  why  he  is  invested  with  a  preferential 
right  so  far  as  these  particular  movables  are  concerned. 

(3)     Another  class  of  preferential  right  in 
"       '   "         movables  is  one  for  negligence  of  public  officials  in 
the  performance  of  their  duties  (Art.  311,  No.  4).    In  case  a  public 
official  who   has  deposited    caution-money  in  ac- 
'     "         cordance   with  law  or  ordinance  (as  in  the  case 
of  a  Eegistrar,  Notary  Public  or  Bailiff)  has  incurred  an  obli- 
gation through  negligence  in  the  performance  of  his  duties,  the 
creditor  enjoys   a  preferential   right  in  such  caution-money  (Art, 
320) — an  arrangement  which  is  quite  agreeable  to  the  intention 
with  which  such   an  official  is  required  to  deposit  caution-money. 
Though  this,  too,  may  be  regarded  as  a  case  where  there  is  a  tacit 
agreement  re  security,  yet  it  differs  greatly  from  the  cases  contem- 
plated under  (1).     In  this  case   the  creditor  may  be  regarded  as 
having  a  preferential  obligation  (claim)  rather  than  a  real  right. 

3.     Preferential  Eights  in  Immovables. 

Preferential   rights  in  immovables  are  of  the 

Preferential     same  nature  as  those  in  movables,  the  only  dif- 

"mmovables      ference   being   that   the   security    in   this  case    is 

specific  immovables,   the   relation  between  which 

and  the  obligations  is,  as  in   the   case   of  preferential  rights  in 

movables  under  (2)  in  the  foregoing  paragraph,  that  the  security 

owes  its  existence  or  preservation  to    the   obligations.     There  are 

three  kinds  of  preferential  rights  in  immovables, 

namely,  (1)  preferential   right  for  preservation  of 

immovables,  (2)  preferential  right  for  work  done  upon  immovables, 

and  (3)  preferential  right  for  sale  of  immovables  (Art.  325).     For 

expenses  required  for  preservation  of  an  immovable 

(or  for  having  the  rights   relating  to  it  preserved, 
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ratified  or  enforced),  a   preferential  right  exists  in  that  immovable 
(Art.  326).     For  the  price  of  an  immovable   sold  and  interest  there- 
on,  a   preferential .  right  exists  in  that  immovable 
v.  -*,,..         (Axb.  328).     A  preferential:  right  for  work  done  to 
immovables  is  of  the  same  nature  as  a  preferential  right  for  agricul- 
tural or  industrial   labour  already  referred  to :  it 
Art.  327 

is  a  preferential  right  which  a  builder,  architect, 

technical  expert,  or  contractor  enjoys  in  an  immovable  in  respect  to 
which  he  has  executed  work,  and  it  exists  only  when  the  increase  in 
value  resulting  from  such  work  actually  exists,  and  only  to  the  ex- 
tent  of  the   said  increase  in  value  (Art.  357),  of 

Art  338  2 

-     •    ' -'  which  the  amount  is  determined  by  an  appraiser 

appointed  by  the  Court  at  the  time  of  the  participation  in  the  dis- 
tribution (Art.  338,  2). 

III.     Eanks  and  Effect  of  Preferential  Eights. 

How  are  their  respective  ranks  to  be  deter- 

Ranks  of        mined  when  two  or  more  preferential  rights  exist 

riehts  inter  se   ^  one  an^  ^e  same  object  ?     In  the  first  place,  a 

preferential  right  in  movables  never  conflicts  with  a 

preferential  right  in  immovables.     Among  other  preferential  rights, 

their  mutual  ranks  are  determined    according  to  the    follpwing 

-  rules  :— 

(1)  When  a  general  preferential  right  con- 
'         flicts  with  a  special  preferential  right,  the  latter 

takes  precedence  over  the  former,  but  a  preferential  -right  for  ex- 
penses for  the  common  benefit  is  effective  against  all  the  creditors 
who  have  been  benefited  thereby  (Art.  329,  2). 

(2)  When  general  preferential  rights  conflict 
1 "                 with  each  other  in  the  same  object,  the  rank  of 

their  precedence  is  according  to  the  following  order  (Art;.  329,  1) : — 

1.  Expenses  for  the  common  benefit ;      .;.         j 

2.  Funeral  expenses  ;  j  „• ',- . 

3.  Wages  of  employees, •  ;.        .Vbv..       .M  (oj 
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4.     Supplies  of  daily  necessaries. 

(3)  ...  When  special  preferential  rights:  in  mov- 
r'  ables  conflict  with  each   other,- the  rank  of  their 

precedence  is  as  follows  : —  - 

1.  Preferential  rights  for  the  lease  of  immovables,  for  lodging 

in  an  inn  and  for  transportation.  ;   As  persons  entitled  to 
these  rights  are,  as  has   been  already  pointed  out,  in  a 
.  position  resembling  that  of  pledgees,  it  is  but  just  they 
i  should   first  obtain  payment    out  of  the  value  of  the 

thing  (Art.  330,  1,  No.  1);  but  if  any  of  such  creditors 
knew  at  the  time  when  be  acquired  his  claim  that  there 
were  other  creditors  with  preferential  rights  of  an  in- 
ferior rank  mentioned  in  2  or  3  below,  he  cannot  exercise 
his  preferential  right  against  the  latter ;  nor  may  be 
exercise  his  right  against  a  person  who  has  preserved  the 
movable  for  his  benefit  (Art.  330,  2)  ; : 

2.  Preferential  rights  for  the  preservation  of  a  movable  (ex- 

cept those  of  persons  who  have  preserved  the  .movable 
for  the  benefit  of  privileged  creditors  of  the  first  rank 
mentioned  above)  ;' "if  there  are  two  or  more  preservers, 
a  later  preserver  takes  precedence  over  an  earlier  one 
(Art.  -330,  1.  No."  2;): 
3.'-  Preferential'  rights  for  the  sale  of  a  movable,  for  the 
supply  of  seeds  or  manure,  and  for  agricultural  or  in- 
dustrial labour  (Art.  330,  1.  No.  3).  A  preferential 
right  in  the  caution  money  deposited  by  a  public  official 
never  conflicts -with  another  preferential  right.  '  :;    : 

As  to  fruits  of  land,  three  preferential  rights  may 
often  conflict  with  each  other  upon  it,  namely,' (a)  pre- 
ferential right1  for  agricultural  labour,  (b) .  preferential 
right  for  the  supply  of  seeds  or  manure,  and  (c)  prefer- 
ential right  for  the  lease  of  the  land.  In  such  a  case, 
the  ranks  of  the  creditors  are  as  follows :  (1)  the  agri- 
cultural labour,  (2)  the  supplier  of  seeds  or  manure,  j\nd 
(3)  the  lessor  of  the  land  (Art.  330,  3). 
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o  (4)     When  preferential  rights  in.  immovables 

conflict  with  each   other,  the  rank  of  their  pre- 
cedence is  in  the  following  order  (Art.  331,  1) : — 

1 .  Preservation  of  an  immovable  ; 

2.  Work  done  upon  an  immovable ; 

3.  Sale  of  an  immovable. 

In  case  the  immovable  has  been  successively  sold. from  hand  -to 
hand,  each  seller  has  a  preferential  right  in  the  property,  but  the 
ranks  of  such  several  sellers  are  determined  by  the  order  in  time 
of  the  several  sales  (Art.  331,  2). 

(5)     If  there  are  two  or  more  creditors  with 
preferential  rights  of  the  same  rank  in  the  same 
object,  each  creditor  obtains  performance  in   proportion  to   the 
amount  of  his  obligation  (Art.  332). 

What  is  the  relative  rank  of .  a  preferential 

Preferential     right  and  other  right?     When  the  subject-matter 

rights  and       0f  a  preferential  right  is  a  movable,   the   person 

"  entitled  does  not  hold  the  thing  in  his  possession, 

Art.  333        but  it  remains  in  the  hand  of  the  owner  ;  so  when 

the  debtor  has  once  delivered  it  to  a  third  acquirer, 

the  privileged  creditor  has  no  power  to  pursue  it  and  exercise  his 

preferential  right  against  the  third  acquirer  (Art. -33 3);  otherwise 

the  latter  would  be  subjected  to  unforeseen  damage,  and  it  would 

give  rise  to    results    prejudicial  to  the   security  of  transactions  in 

general.     In  a  movable  a  preferential  right  may 

sometimes  conflict  with  a  pledge.     In  such  a  case 

the  right  of  pledge  is  regarded  in  the  same  light  as  preferential  rights 

of  that  kind  in  respect  to  which  the  movable  is  to  be  deemed  to 

have  been  tacitly  furnished  as  security — that  is,  a  preferential  righj; 

for  the  lease  of  immovables,  for  lodging  at  an  hotel  or  inn,  or  for  • 

transportation,  and  ranks  with  the  same  (Art.  334). 

In  case  ,the  subject-matter  of  a  preferential 

Art   T^R 

*  ,    right  is  an  immovable,  it  cannot  be  set  up  against 

third  persons  unless  registered  according  to  the  general  rule  govern- 
ing real  rights  ;>, but  inasmuch  as: it  is  but  seldom  that  creditors  fer 
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expenses  disbursed  for  the  common  benefit,  funeral  expenses,  etc., 
take  the  trouble  of  obtaining  registration  of  their  claims,  their  rights 
— that  is,  general  preferential  rights — may  be  set  up  against  ordinary 
creditors — that  is,  creditors  who  have  no  special  security  for  their 
claims,  and  whose  rights  are  not  registered  (Art.  336).  A  pre- 
ferential right  may  sometimes  conflict  with  a  mortgage  or  pledge 
in  the  same  immovable,  in  which  case  a  non-registered  preferential 
right  cannot  be  set  up  against  a  registered  mortgage  or  pledge ; 
when  they  are  both  registered,  however,  their  ranks  are  determined 
by  the  order  in  time  of  the  registrations ;  but  a  preferential  right 
for  the  preservation  of  an  immovable,  or  for  work 
done  to  an  immovable,  takes  precedence  over  the 
mortgage  or  pledge,  even  though  it  has  been  registered  subsequent 
to  the  latter  (Art.  339),  because  such  preservation  or  work  is  (are) 
equally  beneficial  to  the  mortgagee. 

As  a  general  preferential  right  extends  to  the 
whole  property  of  the  debtor,  the  way  in  which 
it  is  exercised  may  considerably  affect  the  interests  of  other  creditors. 
So,  except  the  value  of  property  other  than  immovables  is  distribut- 
ed prior  to  that  of  immovables,  or  the  value  of  immovables  forming 
special  security,  prior  to  that  of  other  immovables,  (Art.  335,  4) 
it  must  first  be  exercised  on  property  other  than  immovables,  (Art. 
335, 1)  and  then  on  immovables  which  do  not  form  the  subject- 
matter  of  special  security  (Art.  335,  2).  If  a  creditor  with  a  general 
preferential  right  has  not  participated  in  the  distribution  of  the 
debtor's  property  in  the  foregoing  manner,  he  cannot  set  up  his 
right  against  third  persons  whose  rights  are  registered  so  far  as 
the  amount  which  he  would  have  been  able  to  obtain  by  that  means 
(Art.  335,  3). 

Special  formalities  are  required  for  preserving 

the  validity  of  preferential  rights  in  immovables. 

Thus,    a  preferential    right    for    the  preservation  of  immovables 

must  be  registered  immediately  after  the  completion  of  the  act 

of  preservation  (Art.  337).     For  the  preservation  of  a  preferential 
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right  for  work  relating  to  immovables,  the  estimat- 
ed expenses  must  be  registered  prior  to  the  com- 
mencement  of  such    works :    if  the   actual    expenses    exceed    the 
estimate,  no  preferential  right  exists  in  regard  to  the  excess  amount 
(Art.  338,  1).     For  the  preservation  of  a  preferential  right  for  the 
sale  of  immovables,  a  registration  must  be  made 
simultaneously   with   the   contract   of  sale  to  the 
effect  that  the  price  is  not  yet  paid  (Art.  340). 

Preferential  rights  being  legal  mortgages  in 
their  nature,  the  provisions  relating  to  mortgages 
further  apply  mutatis  mutandis  in  regard  to  the  validity  of  pre- 
ferential rights  (Art.  341),  the  result  being  that  what  has  been  said 
about  the  scope  of  mortgages  and  their  removal  holds  equally  good 
in  the  case  of  preferential  rights. 

Section  2. 
Liens  (Byuchi-ken). 

A  lien  (pignus  =  ryiichi-lcen)  is  a  right  in  virtue 

Meaning  of      of  which,  when  a  possessor  of  a  thing  is  entitled 

the  term        ^0  an  obligation  arising  in  connection  with  such 

thing,  he  may  refuse  to  return  it  to  the  owner 

Art.  295        until  such  obligation  has   been  fully   performed. 

So,  the  lien-holder  has  no  right  to  sell  the  thing 

retained  and  obtain  performance  out  of  the  proceeds,  even  though 

the  debtor  does  not  perform  his  liability;   but  when   the  thing 

is  needed  by  the  debtor  the  latter  must  necessarily  perform  in  order 

»to  recover  it.     In  this  way,  a  lien  has  the  effect  of  inducing  the 

debtor  to  pay,  and  so  securing  the  validity  of  the  obligation.     The 

right  comes  into  existence  not  by  a  contract,  but — like  preferential 

rights — by  operation  of  law,  when  a  certain  relation  exists  between 

an  obligation  and  a  thing.     In  that  the  creditor  is  empowered  to 

refuse  to  return  a  thing  in  his  possession  because  the  debtor  does 

not  pay  his  obligation,  a  lien  is  founded  on  the  same  conception 

as  the  principle  of  simultaneous  performance  is  in  the  case  of  a 
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bilateral  contract.  This  is  the  reason  why,  in  the  law  of  some 
countries,  lien  is  not  recognized  as  a  real  right  of  a  special  kind,  but 
is  included  in  the  principle  of  simultaneous  performance. 

As  to  the  relation  which  must  exist  between 

Conditions  for    a  thjng  an^  an  obligation  for  the  formation  of  a 

of  a  lien        ^en'   legisla^ve    precedents   differ ;    nor  is  it   the 

same  in  civil  and  commercial  law.  The  Japanese 
law  follows  the  example  of  that  of  many  other  countries  in  making 
it  necessary  that  there  should  be  a  subjective  connection  between 
the.  obligation  and  thing— namely,  that  they  belong  to  the  same 
person,  the  former  in  title  and  the  latter  in  possession,  and  also 
that  there  should  be  an  objective  connection  between  them  — 
namely,  that  the  obligation  has  arisen  in  connection  with  the 
thing ;  but  it  does  not  matter  whether  the  obligation  has  arisen 
from  a  contract,  unjust  enrichment,  or  an  unlawful  act.  It  is, 
however,  necessary  that  the  possession  of  the  thing  has  not  been 
commenced  by  an  unlawful  act,  and  that  the  obligation  is  due ; 
because  if  it  could  be  claimed  even  when  the  possession  has  been 
commenced  by  an  unlawful  act,  a  person  might  unwarrantly  ex- 
pend money  on  a  thing  belonging  to  another,  and  so  call  into 
existence  an  obligation  in  his  favour  with  a  view  to  usurp  the 
thing ;  and  if  a  lien  could  be  claimed  before  the  obligation  i?  due, 
the  debtor,  when  in  need  of  the  thing  retained,  would  be  obliged 
to  waive  the  benefit  of  time  (Art.  2H5), 

Though  it  is  called  into  existence  by  a  different 

cause,  a  lien  is  partly  of  the  same  effect  as  a  right 
of  pledge.  In  other  words,  the  effect  of  a  lien  is  that  of  a  pledge, 
minus  the  right  to  sell  the  thing  and  preferentially  obtain  per-> 
formance  out  of  the  proceeds.  Therefore  the  legal  principle  gov- 
erning pledges  in  points  other  ^than  that  last  mentioned  apply  to 
liens.    Thus :  (1)  the  lien-holder  must  possess  the  thing  retained 

with  the  care  of  a  good  manager  (Art.  298,  1) ; 
Art.  298, 1      an(j  excep);  with  fche  consent  of  the  debtor,  he  may 

not  use  or  let  it  or  furnish  it  as  security ;  though 
he  may  use  it  when  it  is  necessary   for  the  preservation  thereof 
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Art  299  (Art  298'  2)"  (2)  If  the  lieQ-holder  nas  expended 
necessary  expenses  upon  the  thing  retained,  he 
may  have  them  reimbursed  in  full ;  and  if  he  has  defrayed  beneficial 
expenses  he  may — provided  that  the  resulting  increase  in  value 
actually  exists — demand  either  reimbursement  of  the  amount  de- 
frayed or  the  increase  in  value  according  to  the  choice  of  the 
debtor,  in  respect  to  which  payment,  however,  the  Court  may,  on 
the  demand  of  the  owner,  grant  a  reasonable  time  of  grace  (Art. 

Art  297        2"^'     ^   Ttie   lien_llol(ier   may  reaP  tne   fruits 
proceeding  from  the   thing  retained,   and   appro- 
priate them  in  preference  over  other  creditors,  first  to  the  interest 
and  then  to  the  principal  of  his  obligation  (Art.  297). 

A  lien,  too,   being  a  real  right  accessory  to 

Termination     an  obligation,  it  is  of  course  terminated  with  the 

of  a  lien        obligation ;    but  the   exercise    of   a  lien    being   a 

Art  300        different  thing  from  the  exercise  of  the  obligation, 

the  former  (that  is,  the  mere  possession  of  the 

thing)  has  not  the  effect  of  hindering  the  progress  of  the  extinctive 

prescription  of  the  obligation  (Art.  300).     The  special  causes  for 

which  a  lien  is  terminated  are  (1)  that  when  the 
Art  298  3 

lien-holder  has  acted  in  excess  of  his  power  (see 

Art.  298,  1  and  2)  the  debtor  may  demand  the  termination  of  the 
lien  (Art.  298,  3),  (2)  that  there  being  an  insepar- 
able connection  between  a  lien  and  the  possession 
of  the  thing  retained,  the  lien  is  terminated  at  once  when  the  lien- 
holder  loses  the  possession  of  the  thing  otherwise  than  by  letting  or 
pledging  it  with  the  consent  of  the  debtor,  or  because  it  is  necessary 
to  use  it  for  the  preservation  of  the  thing  (Art.  302).     For  the  rest, 
as  a  lien  is  the  least  effective  of  securities,  if  the  debtor  proposes  to 
substitute  another  more  effective  security  (such  as  a 
pledge  or  reliable  suretyship)  the  lien-holder  cannot 
refuse  it,  since  it  benefits  him  instead  of  injuring  him  (Art.  301). 


BOOK  V. 

RELATIVES. 


CHAPTEE  1. 

GENEEAL  PEOVISIONS. 

Section  1. 

Inteoductoey. 

The  provisions  of  the  Code  respecting  relatives 
Nature  of  the    an^  succession   determine  such  legal  relations  as 

are  based  upon  personal  status  (mibun),  which 
relations  differ  greatly  from  those  property  rights  which  we  have 
hitherto  discussed.  Eights  based  upon  personal  status  being  exclu- 
sively personal  do  not  admit  of  assignment,  and  as  the  greater  part 
of  the  provisions  in  question  have  been  made  in  the  public  interest,  it 
is  usually  not  permissible  to  determine  relations  between  persons  ir- 
respective of  the  provisions  of  the  law,  and  merely  according  to 
the  will  or  caprice  of  the  parties  immediately  concerned.  Moreover, 
in  drafting  these  provisions,  special  importance  is  necessarily  attached 
to  the  manners  and  customs  which  have  been  firmly  rooted  in  the 
particular  country  concerned,  and  the  popular  sentiments  prevailing 
there,  instead  of  indiscriminately  following  the  example  of  other 
countries.     This  is  the  reason  why  there  is  less  tendency  towards 

uniformity  in  the  family  law  of  various  countries 

Distinctive  j.^^  jn  those  laws  which  deal  with  obligations  and 
ffijitiirfis  of  the 

.  -  so  forth.     The  distinctive  features  of  the  Japanese 

provisions  * 

Civil  Code  anent  this  question  may  be  conveni- 
ently summarized  as  follows  : — 

1.     Provisions  are  made  concerning  "  houses  ",  in  view  of  the 
fact  that  under  existing  circumstances  it  is  still  premature  to  attempt 
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to  replace  completely  the  time-honoured  family  system  by  one  based 
on  tbe  individual  as  a  unit,  though  it  must  be  conceded  that  there  is 
a  growing  tendency  towards  individualism,  and  that  the  family 
system  is  visibly  breaking  up  owing  to  economic  and  other  reasons. 
Indeed,  it  is  a  sign  of  the  times  that  the  Code  itself  is  strongly 
individualistic  in  certain  respects. 

2.  As  between  step-parents  and  step-children,  or  as  between 
the  wife  of  a  man  and  his  .  natural  but  legitimatized  children,  it  is 
provided  that  the  same  relationship  is  formed  as  between  real  parents 
and  children. 

3.  Adoption  is  recognized,  almost  unlimitedly. 

4.  Adultery  on  the  part  of  a  married  woman  constitutes  a 
cause  for  judicial  divorce,  while  sexual  unfaithfulness  on  the  part 
of  a  married  man  does  not* 

5.  Consensual  divorce  is  unlimitedly  recognized,  there  being 
no  religious  or  historic  objection  thereto  as  in  Western  countries. 

6.  For  the  same  reason,  natural  children  are  not  subject  to" 
the  harsh  and  unfavourable  treatment  which  is  meted  out  to  them 
in  the  West. 

As  a  rule,  the  provisions  of  the  Book  oe  [Relatives  apply  to 
matters  relating  to  Japanese  subjects,  and  to  matters  occurring  in 
the  territory  of  the  Japanese  Empire  ;  but  there  are  special  provi- 
sions regulating  (1)  matters  affecting  the  members  of  the  Imperial 
House,  (2)  Formosa,  Korea  and  other  colonies,  and  (3)  matters  affect- 
ing aliens. 

Laws  and  Among  the  various  laws  and  ordinances  hav- 

ordinances      ing  intimate  connection  with  the  Book  of  Eelatives 
connected       may  be  mentioned  : — 

herewith  ^     jjaw    Concerning    the    Application    of 

Laws  in  General  (Horei),  which  contains  provisions  regarding 
matters  affecting  aliens  ; 

*  Unfaithfulness  on  the  part  of  a  husband  does  not  constitute  "  adultery  "  in 
the  criminal  sense  either,  unless  the  other  party  is  a  married  woman ;  but  in  case 
he  has  been  condemned  to  a  criminal  penalty  for  a  carnal  offence  (adultery,  rape, 
etc.)  it  constitutes  a  cause  for  judicial  divorce. 
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(2)  Law  of  Nationality  (Kokuseki^Bo),  which  governs  the 
acquisition  and  loss  of  Japanese  nationality  ; 

(3)  Law  Concerning  Family  Registries  (KoseJti-Eo),  which 
provides  for  the  registration  of  Japanese  subjedts  ; 

(4)  Law  Concerning  the  Application  of  the  Civil  Code 
(Mimpd-Shikd-Ho),  which  provides,  inter  alia,  that  the  Book  op 
Relatives  applies  to  matters  contemplated  thereunder  which  have 
taken  place  subsequent  to  the  enforcement  of  the  Civil  Gode 
(16th  July,  1898) ; 

(5)  Law  Concerning  "Procedure  in  Non-contentious  Matters 
(Hisho-Jiken  Tetsuzuki-Ho),  Law  Concerning  Procedure  in  Actions 
relating  to  Personal  Status  (Jinji  Soshd-Ho)  and  the  Code  of  Civil 
Procedure  (Minji  Soshd-Ho) — all  prescribing  rules  governing  the 
procedure  to  be  followed  when  the  intervention  of  the  Court  is  re- 
quired concerning  matters  contemplated  in  the  Book  of  Relatives. 

The  relatives  recognized   by  the  Civil  Code  as 
Relatives        guc^  are  0f  ^e  f0uowjng  four  classes  : — 

Art.  725  (1)      Blood-relatives     (ketsuzoku) — such     as 

Art  727         parents  and  children,  brothers  and  sisters — within 
the  sixth  degree  of  relationship  (Art.  725) ; 

(2)  Quasi-blood-relatives  (Jun-ketsuzoJcu), 
that  is,  persons  who  have  attained  a  status  resembling  blood- 
relatives  by  reason  of  adoption  or  marriage  (as  adoptive  parents  and 
adopted  children,  or  step-parents  and  step-children),  also  within 
the  sixth  degree  of  relationship  (Arts,  725,.  727.  and  728  ) ; 

(3)  Spouses  (haigu-sha), — that  is,  a  man  and  woman  united 
by  marriage  :  these  are  held  to  be  "  relatives  "  to  each  other  because 
they  are — or  ought  to  be — as  of  one  flesh,  plighted  for  life  as  they 
are  "  for  better  for  worse,  for  richer  for  poorer  "  ; 

(4)  Relatives  by  affinity  {inzohu)  within  the  third  degree  of 
relationship :  one  of  a  married  couple  and  the  blood-relatives  (in- 
cluding quasi-blood  relatives)  of  the  other :  thus,  "  A  "  (the  hus- 
band) and  the  parents  of  "  B  "  (the  wife)  are  related  by  affinity  ;  but 
the  parents  of  "  A  "  and  those  of, "  B  "  are  not. 
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For  the   purpose  of  the  Code  the  following 

Further        classifications  of  relatives  should  be  noted  : — 

classifications  Blood-relatives    (including    quasi-blood  rela- 

of  relatives  .  .        . 

tives)   and  relatives  by   affinity  are  classified  into 

(1)  lineal  relatives  and  (2)  collateral  relatives. 

(1)  Lineal  relatives  {chokltei-shin).  Among  blood-relatives, 
those  between  whom  the  line  of  relationship  ascends  or  descends 
directly — as  in  the  case  of  parents,  children  and  grandchildren — are 
lineal  relatives.  Among  relatives  by  affinity,  one  of  a  married  couple 
and  the  lineal  relatives  of  the  other — for  instance,  a  husband  and  his 
wife's  parents,  grandparents,  etc. — are  lineal  relatives  by  affinity. 

(2)  Collateral  relatives  (bokei-shin).  Among  blood-relatives, 
persons  who  without  being  connected  by  a  direct  line  of  relationship, 
are  yet  derived  from  the  same  ancestors — as  in  the  case  of  brothers 
and  sisters  (who  are  derived  from  the  same  parents)  or  cousins  (who 
are  derived  from  the  same  grandparents) — are  collateral  relatives. 
Among  relatives  by  affinity,  either  of  a  married  couple  and  a  col- 
lateral relative  of  the  other — for  example  "  A  "  (the  husband)  and 
the  uncle  or  aunt  of  "  B  "  (the  wife) — are  collateral  relatives  by 
affinity  to  each  other. 

Blood  relatives  (including  quasi-blood  relatives) 
Ascendants  and  are  ajs0  classified  into  (1)  ascendants,  (2)  descend- 
ants, and  (3)  those  who  are  neither  ascendants  nor 
descendants. 

(1)  Ascendants  (sonzoku).  In  the  case  of  lineal  relationship, 
those  from  whom  a  person  is  descended— parents,  grandparents,  etc. 
— are  his  lineal  ascendants ;  while  in  the  case  of  collateral  relation- 
ship, those  who  are  on  the  same  plane  as,  or  a  rung  higher  than, 
one's  parents — one's  uncles  and  aunts  or  great-uncles  and  great-aunts 
— are  one's  collateral  ascendants. 

(2)  Descendants  (liizohu).  In  the  case  of  lineal  relationship, 
those  who  are  derived  from  oneself — children,  grandchildren,  etc. — 
are  one's  lineal  descendants  ;  while  in  the  case  of  collateral  relation- 
ship, those  who  are  on  the  same  plane   as,  or  a  rung  lower  than. 
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one'a  children — one's  nephews  and  nieces,  grandnephews  and  grand- 
nieces,  etc. — are  one's  collateral  descendants. 

(3)  Persons  who  are  neither  ascendants  nor  descendants. 
In  the  case  of  collateral  relatives,  those  who  are  on  the  same  rung  as 
oneself — one's  brothers  and  sisters,  one's  cousins,  etc. — are  neither 
ascendants  nor  descendants. 

_  _  We  have  seen  that  all  relatives  d e  facto  are 

Degrees  of 
relationship     nc*  re'a';ives   "e  jure,  because  the  latter  must  be 

blood  relatives  or  relatives  by  affinity  within  certain 
Art.  726 

degrees  of  relationship.     Such  degrees  of  relation- 

•**"•  ™*  ship  are  determined  after  the  example  of  the 
Eoman  law.  Thus :  the  degree  of  relationship  (between  relatives) 
is  determined  by  the  number  of  generations  between  them  (Art. 
726,  1)  :  the  relationship  between  a  person  and  his  grandfather  or 
grandchildren  is,  thus,  alike  of  the  second  degree.  As  between  col- 
lateral blood  relatives,  the  relationship  is  determined  by  the  number 
of  generations  as  ascending  from  one  of  them  to  the  common 
ancestor,  and  then  descending  to  the  other ;  while  as  between  rela- 
tives by  affinity,  the  relationship  is  determined  by  the  number  of 
generations  as  ascending  from  the  wife  or  husband  of  one  of  them  to- 
the  common  ancestor  and  then  descending  to  the  other  (Art.  726,  2) : 
so  the  relationship  between  a  man  and  his  wife's  uncles  is  of  the- 
third  degree. 

Section  2. 
Blood  Eelatives  (Ketquzoku). 

Blood  relationship  is  formed  at  birth,  except 
in  the  case  of  a  natural  (illegitimate)  child  who 
(legally  speaking)  becomes  a  blood-relative  to  its  father,  not  when  it 
is  born,  but  when  it  is  duly  acknowledged  by  him.  Blood  relation- 
ship is  never  terminated  except  by  death.  In  feudal  times,  it  was 
possible  for  parents  legally  to  sever  their  connections  with  their  mis- 
behaving or  disgraced  children,  the  act  of  disownment  being  known 


530  BELATIVES         •■:'> 

by  the  name  of  hando,  but  no  such  procedure  is  recognized  by  the 
present  Code. 

Blood  relationship  has  many  legal  effects,  among  the  more  im- 
portant of  which  may  be  mentioned. : — 

(1)  That   lineal   blood*relatives,   or    collateral    blood-relatives 

within  the  third  degree   of  relationship,  are  legally  for- 
bidden to  intermarry  (Art.  769) ; 

(2)  That   neither    lineal   nor    collateral    ascendants   can    be 

adopted  (Art  838) ; 

(3)  That  lineal  blood-relatives,  and  brothers,  and  sisters,  are 

hound  to  "  support  "  each  other  (Art.  954  et  seq.) ; 
(4).   That  blood-relatives  are  entitled  to  succession  to  the  house 
or  property  subject  to   certain   restrictions  (Art.  970  et 
seq. ;  Art.  994  et  seq.  and  Art.  1130  et  seq.) ; 
(5)    That   persons   are   not  permitted  to  become  witnesses,  or 
expert  witnesses,  in  cases  in  which  their  blood-relatives 
are  involved  (Code  of   Civil    Procedure  and  Code  of 
Criminal  Procedure). 
The  legal  effect  of  blood-relationship  varies  according  to  whether 
one  of  the  given  parties  is  a  lineal  or  collateral  relative,  or  ascendant 
or  descendant,  of  the  other,  how  far   they   are  removed  from  each 
other,  whether  they  belong  to  the  same  house,  whether  their  relation- 
ship is  founded  upon  legitimate  marriage  or  illicit  liaison,  or  whether 
the  given  party  is  a  male  or  female. 

Section  3. 
Spouses  (Haigusha). 


Spouses 


Monogamy  is  the  principle  laid  down  by  the 

Code  (Art.  766) ;  but  even  a  bigamous  marriage 
Art  *7fi6 
*"■">  'DO        contracted  by  an  already  married  man  (or  woman) 

is  not  void  in  itself  but  simply  voidable,  with  the  result  that  a  person 

may  have  two  or  more  legal  wives  (or  husbands)  so  long  as  he  (she) 

can  contrive  to  avoid  having  any  of  his  (her)  marriages  cancelled. 

A  marital  state  is  formed  by  marriage  and  ended  by  the  terrai- 


GENERAL   PROVISIONS  531 

nation  of  marriage  (by  death  or  divorce).  Cancellation  (of  a  voidable 
marriage)  may  also  be  regarded  as  a  cause  of 
termination   thereof,   inasmuch   as  it   renders  the 

marriage  nugatory  only  for  the  future  (Art.  787, 1). 

The  legal  effects  of  the  married  state  will  be  explained  in  detail 

in  the  Chapter  on  Marriage. 

Section  4. 
Belatives  by  Affinity  (hizoku). 


A  man  and  wife  forming  one  body,  the  blood- 
Relatives  relatives  of  one  of  the  parties  should  be  like  the 
y  blood  relatives  of  the  other  on  the  principle  of  "  les 

amis  de  nos  amis  sont  nos  amis."    Hence  it  is  provided  that  on  the 
formation  of  a  marriage,  a  legal  relationship  is  es- 
tablished between  one  of  the  parties  and  the  blood 
relations   (including   quasi-blood   relatives)  of  the  other'  within  the 
third  degree  of  relationship. 

In  case  a  blood-relative  has  newly  come  into  existence  for  one 
of  a  married  couple  subsequent  to,  but  during  the  continuance  of, 
their  marriage  (a  younger  brother  or  sister  of  the  wife,  for  instance), 
a  relationship  by  affinity  is  formed  between  such  person  and  the 
other  of  the  married  couple. 

Relationship  by  affinity  is  terminated  : — 

(1)  By  divorce  (Art.  729,  1),  but  not  by  the  termination  of 

the  marriage   by  death,  because  in  that  case  the 
Art  729  1  •  -j 

'         survivor  and  the   relatives  of  his  or  her  deceased 

spouse  must  still  continue  on  an  affectionate  footing  ; 

(2)  When   the  survivor*  (in  the  case  just  referred  to)  leaves 

the  house  otherwise  than  as  a  result  of  succeeding 
Art  729  2  • 

to,  or  restoring  an    abolished   or  extinct    branch 

Art-  731        house,  etc.  (Art.  729,  2  and  Art.  731)  ; 

*  This  obviously  refers  to  the  wife  or  husband  who  has  entered  the  house  by 
marriage. 
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(3)  When  the  quasi-blood-relationship  (on  which  is  founded 

the  relationship  by  affinity  between  two  persons)  is 
terminated  :  for  instance,  in  case  "  A  ",  the  elder  brother 
of  the  wife's,  husband,  has  adopted  "  B  ",  the  wife  is  a 
relative  by  affinity  to  "  B  "  because  of  the  quasi-blood- 
relationship  subsisting  between  "  B  "  and.  his  adoptive 
father,  "  A  "  ;  but  should  the  adoption  be  dissolved  and 
the  quasi-blood-relationship  between  "  A  "  and  "  B  " 
terminate,  then  the  wife  and  "  B  "  cease  to  be  relatives 
by  affinity  to  each  other  ; 

(4)  By  cancellation  of  the  marriage  (when  voidable) ; 

(5)  By  the  death  of  one  of  the  parties  (relatives  by  affinity  to 

each  other. 
Effects  of  relation-  The  more  important  effects  of  relationship 

ship  by  affinity     by  affinity  are  : — 

(1)  That  lineal  relatives  by  affinity  (a  husband  and  his  wife's 

mother,  for  instance )  are  forbidden  to  marry  each 
Art.  770 

other  even   after  the  cessation  ®f  the  relationship 

(Art.  770) ; 

(2)  That   either  of  the   married  couple,  and   the   lineal  as- 

cendants of  the  other    who  belong  to  the  same 
house,  are  bound  to  "support"   each  other  (Art. 
954,  2). 

(3)  That,  as  relatives,   even   relatives  by  affinity  may  some- 

times be  chosen  as  heir  to  the  house  of  one  another 
Art.  985        (Art  9g5) . 

(4)  That   persons   are  not   permitted  to  become  witnesses  or 

expert  witnesses  in  cases  in  which  their  relatives  by 
affinity  are  involved,  and  this  even  after  the  cessation  of 
the  s'aid  relationship  between  them  (Code  of  Civil  Pro- 
cedure and  Code  of  Criminal  Procedure). 
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Section  5. 
Quasi-Blood-Belatives  (Jun-ketsuzoku). 

Subsection  1. 
Introductory, 

We  have  already  seen  that  when  persons  who 
ftn*8i*l0Od  without  being  related  by  blood,  are  legally  treated 
practically  in  the  same  way  as  if  they  were  blood 
relatives  are  called  "  quasi-blood  relatives."  This  definition  implies 
in  itself  that  quasi-blood-relatives  are  governed  by  the  provisions  re- 
lating to  blood-relations  except  in  a  few  cases  where  different  provi- 
sions are  made  either  in  the  interests  of  one  of  the  parties  or  of 
third  parties. 

Quasi-blood  relationship  is  of  the  following  two  classes  : — 

1.  Quasi-blood-relationship  founded  on  adoption  ; 

2.  Quasi-blood-relationship  founded  upon  marriage. 

Sub-section  2. 

Quasi-blood-relationship  bounded  on  Adoption. 

(Joshi-engumi  ni  motodzuku  jun-ketsuzoku). 

As  between  an  adopted  child  on  the  one  hand 

relationshin      an^  *^e  a^°ptive  parents  and  their  blood-relatives, 

founded  on      the  same  relationship  as  between  blood-relatives  is 

adoption        formed  as  from  the  day  of  the  adoption  (Art.  727)  ; 

-,         ..  for  instance,  as  between  the  adoptive  parents  and 

the  adopted  child  the  same  relationship  as  between 

Art  727 

real  parents  and  children  is  formed,  and  as  between 

the  parents  of  the  adoptive  parents  and  the   adopted  child  the  same 

relationship  arises  as  between  real  grandparents  and  grandchildren. 

No  relationship  ia  formed  between  the  adoptive  parents  and  (say) 

the  parents  of  the  adopted  child. 

Termination  The  relationship  founded  upon  adoption  are 

Art.  730, 1      terminated  in  the  following  cases,  namely  : — 
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(1)  The  relationship  between  the  adopted  child  on  the  one 

hand,  and  the  adoptive  parents  and  their  blood-relatives 
on  the  other  is  terminated  by  the  dissolution  of  the  adop- 
tion (Art.  730,  1) ; 

(2)  When  the  spouse  of  the  adopted  child,  the  lineal  descend- 

ants of  the  adopted  child,  or  the  latter's  spouses  leave  the 

(adoptive)  house  together  with  the   adopted  child  as  a 

result  of  the  dissolution  of  the  adoption,  the  quasi-blood- 

relationship  between  such  persons  on  the  one  hand  and 

the  adoptive  parents  and  their  blood-relatives  (and- 

"        "         quasi-blood-relatives)  on   the   other  is  terminated 

(Art.  730,  3).     When  the  adopted  child  has  joined  the' 

house  from  another  house,  he  leaves  the  adoptive  house 

upon  the  dissolution  of  the  adoption  (Art.  739)  and 

his  wife  follows  him  to  the  other  house  by  operation 

Art.  745        of  law  (Arfc#  745) .  but  sbQuld  the  aa0ptea  child  be 

a  girl  from  another  house,  her  husband  does  not  leave 
the  house  upon  the  dissolution  of  the  adoption  (of  his 
wife)  and  the  wife  remains  in  the  house  together  with 
her  husband.  In  such  a  case,  the  husband  of  the 
adopted  daughter  (whose  adoption  has  been  dissolved) 
continues  to  be  a  relative  by  affinity  to  the  former 
adoptive  parents  of  his  wife  and  their  blood-relatives  (as 
well  as  quasi-blood-relatives).  The  lineal  descendants  of 
the  adopted  child  and  their  spouses  do  not  necessarily 
leave  the  adoptive  house  as  a  consequence  of  the  disso- 
lution of  the  adoption.  They  do  so  only  when  the 
adopted  child,  who  has  joined  the  house  frpm  another 
house  by  adoption  and  left  it  by  dissolution  of  adoption, 
causes  his  lineal  descendants  (who  are  males)  to  remove 
to  his  house  in  accordance  with  Art.  737  or  738  and 
their  wives  follow  them  to  the  same  in  accordance  with 
Art.  745  (see  above),  or  cause  the  husbands  of  his  lineal 
descendants  (who  are  females)  to  remove  to  his  house  in 
accordance  with  Art.  737  or  738  ; 
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(3)  In  case  a!  person  who  has  entered  another  house  either  by 

marriage  or  adoption  has  effected  an  adoption  there, 
and  subsequently  left  the  house  himself,  the  quasi- 
blood-relationship  between   such  person  (the  adoptive 
parent)  and  his  blood-relatives  (and  qnasi-blood-relatives) 
on  the  side  of  his  original  (natal)  house  on  the  one  hand 
and  the  adopted  child  on  the  other,  is  thereby  terminated 
(Art.   730,  2),   except  he  has  left  the  house  for  the 
purpose  of  succeeding  to,   or  restoring,  the  prin- 
cipal   house,  or  an  abolished  or  extinct   branch 
house,  etc.  of  that  house  (Art.  731)  ; 

(4)  The   relationships  founded  upon  a  voidable  adoption  are 

terminated  by   the  cancellation  of  such  adoption, 
Art  859 

such   cancellation   being  valid  only  for  the  future 

(Art.  859) ; 

(5)  Upon  the  death  of  either  of  two  quasi-relatives,  the  rela- 

tionship between  .  the  deceased  and  the  survivor  termi- 
nates. 

Sub-section  3. 

Quasi-blood-relationship  Founded  on  Marriage. 

{Kon-in  ni  motodzuku  jun-ketsuzoku). 

The  same  relationship  as  between  parent  and 
duasi-blood-rela-  ^la  arj?es  befcween  a  step-father  or  mother  and  a 
tionship  founded  hild    and  between  a  chakubo  and  a  shoshi 

on  marriage         r         ' 
(Art.  728). 

"  A  step-father  {keifu)  is  the  man  who,  as  a 
Step-parents     resul(;  0f  the  father  of  a  legitimate  child  or  shoshi 

*?.,?  e^"        having  died  or  left  the  house,  has  entered  the  house 
cniluren  ,  _ 

as  the  new   husband  to  its   mother "   {Supreme 

Court,  23rd  May,  1904).     "  In  case  the  father  has  died  or  left  the 

house,  and  the  mother  has  subsequently  taken  a  new  husband,  the 

latter  and  the  child  are  a  step-father  and  step-child,  irrespective  of 

whether  the  child  is  the  head  of  the  house  and  whether  the  husband- 
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has  joined  the  house  from  another  house  or  not "  (Supreme  Court, 
10th  February,  1910).  "  In  case  the  father  has  died  or  left  the 
house  in  consequence  of  divorce,  and  the  mother  has  married  the 
brother  of  her  late  husband  belonging  to  the  same  family  registry, 
he  is  thenceforward  to  be  regarded  as  the  step-father  of  the  child  in 
the  same  way  as  if  he  was  received  from  another  house  "  (Supreme 
Court,  13th  December,  1909). 

The  step-mother  is  the  second  wife  of  the  father. 

But  the  new  wife  of  the  father  or  the  new  husband  of  the 

mother  is  not  the  step-mother  or  step-father  in  each  and  every  case. 

To  be  such,  it  is  essential  that  she  or  he  should  belong  to  the  same 

house  as  the  child. 

A  natural  child  acknowledged  by  the  father  is 

auikubo  and    a  «  shosM  ,.*  OT-s_d-t>is  the  father,  while  the  lawful 
Shoshi 

wife  of  the  father  belonging  to  the  same  house  as 

the  shoshi  is  the  "  chahubo  "f  vis-a-vis  the. child. 

Although  the  same  relationship  as  between 
Ambit  of  parent  and  child  is  formed  between  the  step-parent 
and  step-child,  or  between  the  chahubo  and  shoshi, 
yet  no  relationship  is  formed  between  the  existing  blood-relatives  of 
the  step-parent  or  chahubo  on  the  one  hand  and  the  step-child  or 
shoshi  on  the  other  ;  or  between  the  existing  blood-relatives  of  the 
step-child  or  shoshi  on  the  one  hand,  and  the  step-parent  or  chahubo 
on  the  other.  The  lineal  descendants  (adopted  children,  for  instance) 
of  the  step-parent  or  chahubo,  however,  who  have  come  into  exist- 
ence subsequent  to  the  formation  of  the  relationship  under  considera- 
tion, are  quasi-blood-relatives  to  the  step-child  or  shoshi,  while  on 
the  other  hand  the  lineal  descendants  of  the  step-child  or  shoshi  are 
quasi-blood-relatives  to  the  step-parent  or  chahubo. 

The  relationship  under  consideration  is  ter- 
Termination  of  minated  .   (i)   By  the  divorce  of   the    father  or 

mother  from .  the    step^mother    or   step-father  or 

*  A  '*  shosht "  is  a  natural  child  acknowledged  by  its  father. 
t  A"  chakubo  "  is  the  wife  of  the  father  of  a  natural  child  which  1  as  been 
recognized  by  the  father. 
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Art.  729  1       *rom  *^e  chakubo  (Art.  729,  1)  ;  (2)  By  the  step- 
mother,  step-father  or  chakubo  leaving  the  house 
subsequent  to  the  death  of  the  father  or  mother, 
unless  she  or  he  has  left  the  house  for  the  purpose  of  succeeding  to, 
or  restoring,  the  principal  house,  or  an  abolished 
or  extinct  branch  house,  etc.  of  that  house  (Art. 
729,  2  and  Art.  731);  (3)  By  the  cancellation  of  the  (voidable) 
marriage  between  the  father  or  mother  and  the  step-mother,  step- 
father or  chakubo ;     (4)  By  the  cessation  of  the  quasi-blood-relation- 
ship  founding  the  relationship  in  question  ;  for  example,  the  relation- 
ship between  an  adopted  child  and  the  second  wife  of  the  adoptive 
father  is  terminated  by  the  dissolution  of  the  adoption  ;  (5)  By  the 
death  of  one  of  the  relatives  concerned. 
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CHAPTEE  2.  i 
MAEEIAGE. 

Section  1.' 
Introductory. 

"  Marriage "    Qcon-in)   is    a   juristic   act   by 

Meaning  of      which  a  man  and  woman  are  legally  united  for 

"       u'  life   for  the   purpose    of  leading   a   common   life 

together.     It  is   a  consensual   civil   contract.      The   word   is  also 

sometimes  used  in  the  sense  of  that  state  which  is  brought  about  as 

a  result  of  such  act — a  state  of  marriage. 

A  promise  of  marriage  or  engagement  used  to  be  held  as 
null  and  void  by  the  Japanese  Supreme  Court  on  the  ground  that 
it  was  a  contract  calculated  to  do  violence  to  the  free  volition  of 
the  parties.  But  by  a  judgment  rendered  on  the  26th  January, 
1915,  the  Court  changed  its  view,  and  declared  that  a  promise  of 
marriage  was  valid,  and  that  although  it  was  not  permissible  for 
either  party  to  force  the  other  specifically  to  perform  the  contract, 
yet  in  the  event  of  one  of  the  parties  having,  without  good  reason, 
refused  to  marry  conformably  with  the  contract,  he  or  she  is  bound 
to  pay  compensation  for  material  and  immaterial  damages  sustained 
by  the  other  party  because  of  the  confidence  which  the  latter  has 
placed  in  the  agreement.  Even  supposing,  however,  that  a  pro- 
mise of  marriage  is  valid,  it  would  seem  that  an  agreement  relating 
to  a  pe-nalty  payable  in  the  evept  of  a  breach  of  the  contract  is 
void,  since  such  agreement  may,  by  inflicting  an  exorbitant  penalty, 
have  the  result  of  forcing  the  parties  to  marry  against  their  will, 
and  this  is  decidedly  incompatible  with  the  intention  of  the  law 
that  marriage  should  be  effected  according  to  the  free  volition  of 
the  parties  at  the  time  of  the  act. 
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Muko-yoshi-engumi  and  Nyiifu-Tcon-in.     If, 
Muko-yoshi-     -m  ^e  case  0jr  an  aij0ption  0f  a  maie>  ft  js  intended 

Muko-voshi  ^y  the  parties  to  the  adoption  that  the  man  shall 
marry  a  daughter  of  the  adoptive  parents  who  is 
in  the  latter's  house,  and  that  the  marriage  shall  take  effect  simul- 
taneously with  the  adoption,  and  such  intention  is  specifically 
expressed,  and  the  parties  to  the  marriage,  too,  intend  that  the 
adoption  shall  take  effect  simultaneously  with  the  marriage  and 
specifically  express  that  intention,  the  transaction  is  said  to  be 
muko-yoshi-engumi*  and  the  adopted,  child  and  husband,  the. 
muko-yoshi.  The  act  is,  thus,  not  a  juristic  act  which  has  the 
effect  of  concurrently  producing  parental  and  marital  relations,, 
but  two  juristic  acts  (adoption  and  marriage)  combined  in  one ; 
therefore  even  if  the  adoption  is  void,  that  does  not  immediately 
invalidate  the  marriage  and  vice  versa  ;  but  the  acts  having  been 
effected  interdependent^  upon  each  other,  if  the  adoption  is  dis- 
solved or  cancelled  either  party  may  demand  a  divorce,  while  on 
the  other  hand  if  the  marriage  is  terminated  by  divorce  or  can- 
cellation, either  party  may  demand  dissolution  of  adoption  (Art. 
786,  Art.  813,  No.  10,  Art.  858  and  866,  No.  9).  Although, 
as  a  rule,  the  wife  enters  the  house  of  the  husband,  the  muko-yoshi 
always  and  necessarily  enters  the  house  of  the  wife,  that  is,  the 
house  of  the  adoptive  parents. 

In  the  case  of  a  man  and  woman  belonging 
Kyu-fu  kon-in    to  different  houses,  if  it  is  specially  agreed  between 

and  Nyu-fu      fae  paries  that  the  husband  shall  enter  the  house 

„_        of  the  wife,  such  marriage  is  called  nyufu-kon-in 

and  the  husband,  the  nyufu.     Such  marriage  is 

usually — if  not  invariably — effected  when  the  woman  is  the  head  of 

a  house  and  receives  her  husband  into  her  own  house  (Art.  736). 


*  This  is  usually  done  by  a  man  who  wants  to  provide  his  house  with  an  heir 
and  his  eldest  daughter  with  a  husband  at  the  same  time;  but  it  may  also  be 
done  simply  for  the  purpose  of  getting  a  husband  for  a  younger  daughter. 
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"  Section  2. 
Formation 
of  marriage         Formation  of  Marriage. 

(Kon-in  no  seiritsu). 
Conditions  rpne  conditions  of  marriage  are  of  two  Glasses, 

*       viz.,  (1)  material  and  (2)  formal. 
I.     The  material  conditions  of  marriage  are  : — 

(1)  That  the  man  must  be  at  least  full  17 
years  of  age  and  the  woman  full  15  (Art.  765). 

because  premature  marriage  is  prejudicial  to  the  health  of  the 
parties  themselves  as  well  as  to  that  of  their  offspring.  ,  The  mini- 
mum marriageable  age  does  not  coincide  with  the  age  of  majority, 
and  also  varies  according  to  the  sex — an  arrangement  based  upon  a 
consideration  of  the  question  of  development  of  the  sexual  passion  ; 

(2)  That  neither  party  must  be  already  wed- 
ded   to    another    party    (Art.    ,766):    any    party 

contravening  this  provision  is  liable  to  a  criminal  sanction  (Criminal 
Code,  Art.  184) ; 

(3)  That  although  a  re-marriaee  is  not  for- 
Art.767        ,.,,N        a  x.- 

bidden  and  a  man  may  re-marry  as  soon  as  his 

former  marriage  is  terminated,  a  woman  may  re- marry  only  after 
the  expiration  of  six  months  from  the  day  of  the  termination  or 
cancellation  of  the  former  marriage  (Art.  767,  1)— a  provision  which 
is  intended  to  obviate  doubts  arising  as  to  the  lineage  of  the  first 
child  born  after  her  re-marriage ;  but  in  case  there  is  no  fear  of 
such  doubts  arising — that  is,  in  case  she  became  pregnant  during 
the  continuance  of  her  former  marriage  she  may  re-marry  at  any 
time  after  the  day  of.  her  delivery  notwithstanding  the  restriction 
aforesaid  (Art.  767,  2).  A  "  re-marriage  "  in  this  connection  means 
a  marriage  with  a  man  other  than  the  former  husband ;  so  the 
woman  may  re-marry  her  former  husband  even  within  six  months 
from  the  termination  of  her  former  marriage. 

(4)  That  no  person  who  has  been  judicially 
divorced  or  criminally  dealt  with  for  adultery  can 

marry  the  other  party  to  the  adultery  (Art.  768) ; 
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(5)  That  the  parties  must  not  be  too  near 
relatives.    No  marriage  can  be  effected  between 

lineal  blood-relatives  (or  lineal  quasi-blood  relatives),  and  also  be- 
tween collateral  blood  relatives  (or  collateral  quasi-blood  relatives) 
within  the  third  degree  of  relationship,  except  between  an  adopted 
child  and  any  of  his  or  her  collateral  quasi-blood  relatives  on  the 
side  of  the  adoptive  house  (a  real  son  or  daughter  or  nephew  or 
niece  of  the  adoptive  parents,  for  example)  (Art.  769) ; 

Lineal  relatives  by  affinity  are  forbidden  to 
Art.  770        intermarry  even  after  the  cessation  of  the  relation- 
Art  729        S^P  between  them  (Arts.  770  and  729) :  thus,  a 
man  cannot  marry  his  mother-in-law  even  after  he 
has  been  divorced  from  her  daughter ; 

Between  an  adopted  child  or  his  or  her  spouse, 

Art.  771         their  lineal  descendants  or  the  latter's  spouses  on 

Art  730        *^e  one  ban^>  an^  *ae  adoptive  parents  or  their 

lineal  ascendants  on  the  other,  no  marriage  can 

be  effected  even  after  the  cessation  of  the  relationship  between 

them  by  dissolution  of  adoption,  etc.     (Arts.  771  and  730). 

These  prohibitory  provisions  are  based  on  moral  rather  than  on 
hygienic  considerations — as  proved  by  the  fact  of  marriage  being 
forbidden  between  lineal  relatives  by  affinity,  and  also  between  an 
adopted  child  and  his  or  her  lineal  ascendants,  even  after  the  cessa- 
tion of  the  relationship ; 

(6)  That  an  agreement  of  intention  between 
Art.  778                      .  . 

the  parties  is  essential:    even   their    parents  are 

barred  from  marrying  them  against  their  will  (Art.  778). 

(7)  That  consent  of  a  certain  party  or  certain  parties  must  be 
obtained  in  certain  case3.     Thus : — 

(a)  A  child  (under  thirty  years  of  age,  if  a 
i     „ . ,  man>   or  under  twenty-five   years,   if  a  woman) 

must  obtain  the  consent  of  his  or  her  father  and  mother 
belonging  to  the  same  house  (Art.  772,  1).  If  either 
the  father  or  the  mother  is  unknown,  or  is  dead,  or 
has  left  the  house,  or  is  unable  to  express  his  or  her 
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intention  (owing  to  insanity,  etc.),  the  consent  of  the 
other  parent  only  is  sufficient  (Art.  772,  2).  If  both 
the  father  and  mother  are  unknown,  or  are  dead,  or 
have  left  the  house,  or  are  unable  to  express  their  in- 
tention, the  child  need  not  obtain  their  consent,  unless 
he  or  she  be  a  minor,  in  which  case  he  or  she  must 
obtain  the  consent  of  his  or  her  guardian  and  of 

Art-  773        the  family  council  (Art.  772,  3). 

The  father  and  mother  (including  the  adoptive  parents,  step- 
parents and  chakubo)  are  severally  entitled  to  give 
consent,  so  long  as  they  belong  to  the  same  house  as 
the  child ;  but  in  view  of  the  fact  that  the  step-father 
or  mother  or  chakubo  may  sometimes  refuse  to  give 
consent  to  the  marriage  of  the  child  either  from  malice 
or  interest,  it  is  specially  provided  that  should  the  step- 
parent or  chakubo  refuse  consent,  the  child  may  marry 
with  the  consent  of  the  family  council  instead  (Art. 
773) ;   in   order  to    get'  married,    an    "  incompetent " 

person  need  not  obtain  the  consent  of  his  guardian, 
Art  774 

but  can  effect  a  valid  marriage  during  any  lucid 

interval  (Art.  774) ; 

(b)  A  member  of  a  house  must  obtain  the 

Art.  750, 1      consent  of  the  head  of  the  house  (Art.  750,  1) ; 

Ait  741  1  (c)  ^n  case  a  Person  wao  ^as  entered  another 

house   by   marriage   or  adoption  desires  to  enter 

yet  another  house  by  marriage,  he  or  she  must  obtain 

not  only  the  consent  of  the  house  into  which  he  or 

she  has  been  married  or  adopted,  but  also  the  consent 

of  the  head  of  his  or  her  original  house  (Art..  741,  1) ; 

(8)  That  permission  of  certain  authorities  must  be  obtained  in 

certain  cases.     Thus  : — 

(a)  Certain  men  on  the  active,  lists  of  the  Army  or 
Navy  may  get  married  only  with  permission  from  the 
Emperor,  or  from  their  respective  commanders,  while 
others  are  absolutely  forbidden  to  do  so  (Regulations  Con- 
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cerning  Marriages  of  Men  on  the  Active  List  of  the 
Army  and  Regulations  Concerning-  Marriages  of  Naval 
Men) ; 

(b)  Peers  and  the  rnembers  of  their  houses  must 
obtain  the  permission  of  the  Minister  of  the  Household 
(Imperial  House  Ordinance  No.  2  of  the  year  1907  and 
Ordinance  Concerning  Peers,  Arts.  14  and  17)  -T 

(c)  In  order  to  make  a  nyufu  or  muko-yoshi*  of  an 
alien,  it  is  necessary  to  obtain  permission  from  the  Home 
Minister  (Law  No.  21  of  the  year  1898  and  Home  De- 
partment Ordinance  No.  51  of  the  year  1899).  Although 
marriages  with  aliens  have  been  recognized  since  the  pro- 
mulgation of  Decree  No.  103  of  the  year  1873,  yet  when 
an  alien  is  made  a  nyufu  or  muko-yoslii  he  either  at 
once  becomes,  or  is  destined  to  become,  the  head  of  the 
house  into  which  he  has  been  married  or  adopted  and 
married.  So,  said  permission  is  legally  required  in  order  to 
guaxd  against  undesirable  aliens  becoming  heads  of  houses. 

Art    744  1  ^  T^at  a  Person  wk°  wishes  to  enter  another 

house  must  not  be  the  legal  heir' to  a  house. 
,  .  (10)  That  a  person  who  wishes  to  enter  another 

house  must  not  be  a  head  of  a  house  (Art.  754,  1). 

„,  x    .  ,  The  only  material  condition  required 

Material  T  , 

conditions       m   JaPan  m   simply   to  give  notification   to    the 
Registrar :  such  notification   may  be  made  either 
orally  or  by  means  of  a  writing  signed  by  the  par- 
ties and  two  or  more  witnesses  of  full  age  (Art.  775,  2),     In  the  case 
of  Japanese  subjects  resident  in  a  foreign  country, 
the   notification   may   be  made  to  the   Japanese 
Minister  or  Consul  resident  in  that  country  as  above  (Art.  777)i 
The  notification  in  question  must  also  fulfil  the  conditions  laid  down 
in  Art.  109  of  the  Law  Concerning  Family  Registries.      In  the 

*  A  "  nyufu"  is  a  man  who  marries  a  woman  who  is;  the  head  of  a  house.  A 
"  muko-yoshi "  is  a  person  who  is  adopted  by  another  and  at  th  same  time  marries 
the  danghter  of  the  house  who  would  be  the  heir  to  the  headship  of  the  house. 
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case  of  a  nyu/u-Tton-in  or  muJco-yoshi-engumi*  the  fact  must  be  spe- 
cifically entered  in  the  notification ;  otherwise  the  marriage  takes 
effect  only  as  an  ordinary  one. 

On  receipt  of  a  notification  of  marriage,  it  is 
r      *  the  duty  of  the  Eegistrar  to  examine  it  in  order 

to  ascertain  whether  it  is  in  proper  form,  etc. ;  Vid  he  must  not 
accept  it  if  it  be  defective  in  any  way  ;  but  in  the  case  of  a  mar- 
riage to  which  the  necessary  consent  of  the  head  of  the  house  to 
which  either  party  actually  belongs    or   originally  belonged  (vide 

No.  7,  b  and  c),  the  Eegistrar  must  accept  the 
Art  776  • 

notification  if  the  parties  insist  on  filing  the  same 

even  after  they  have  been  reminded  of  the  defectf  (proviso  to  Art. 

776).     Failing  any  of  the  conditions  enumerated  in  Nos.  1    to  5, 

and  No.  7,  a,  above,  the  Registrar  must  not   accept  the  notification 

(principal  part  of  Art.  776) ;    but    in   case    he   has    accepted  the 

same   notwithstanding,    the  marriage   takes    effect   (Arts.  775  and 

778),  although  it  may  be  liable  to  be  cancelled  in  accordance  with 

the  provisions  of  Art.  779  et  seq. 

Failing  any   of  the  conditions  enumerated  in 
Art  776 

Nos.  8,  9  and  10,  the  Eegistrar  must  not  accept 

the  notification  (Art.   776) ;  but  in  case  he  has,  the  marriage  is 

validly  formed  :  it  is  not  void  because  it  does  not  come  within  the 

purview  of  Art.  778,  nor  is  it  voidable  because  it  does  not  fall  under 

Art.  779  et  seq. 

The  marriage  takes  effect  when  the  notifica- 
Art  775  1 

tion  is  accepted  (Art.  775,  1).  When  the  notifi- 
cation is  accepted,  the  marriage  assumes  the  same  appearance  as 
if  it  was  really  formed,  no  matter  whether  it  has  been  really 
formed  or  not ;  and  not  only  the  parties  concerned  but  third 
persons  also  may  act  in  that  belief.     This  is  why  when  the  notifi- 

*  "  Nyufu  "  marriage  and  "  muko-yoshi "  marriage.  Vide  note  to  p.  543  for  the 
meaning  of  the  two  terms. 

t  In  snch  a  case  the  head  of  the  house  whose  consent  has  not  been  obtained 
may  exclude  such  person  from  the  house  or  refuse  his  or  her  return  thereto  (Art. 
750,  2  and  Art.  741,  2). 


MARRIAGE  545 

cation  has  been  accepted  the  marriage  is  legally  considered  to  have 
been  formed  for  the  time  being  at  least,  even  though  it  does  not 
fulfil  some  of  the  legal  conditions  of  marriage,  except  public  interests 
demand  that  it  be  treated  as  void  ab  initio.  Por  the  same  reason, 
the  cancellation  of  a  marriage  is  made  effective  for  the  future  only. 

Section  3. 
voidness  and  annulment  of  marriage. 

Sub-section  1. 
Voidness  of  Marriage  {Kon-in  no  muled). 

Marriage  void  Marriage  is  only  void  (Art.  778)  : — 

(1)  When  owing  to  mistaken  identity  or  for  any  other  reason, 

there  has  been  no  intention  to  get  married  on  the 
part  of  the  parties  concerned  ; 

(2)  When  the  parties  have  omitted  to  notify  the  Eegistrar  (or 

the  Minister,  etc.)  :  marriage  is  a  formal  act  in  the  sense 
that  the  intention  to  get  married  can  only  be  expressed 
in  tbs  form  of  a  notification  to  the  Eegistrar  ;  but  in 
case  notification  has  been  made   and  accepted  by  the 
Eegistrar  notwithstanding  the  fact  of  its  not  being  in  due 
order  (although  in  such  a  case  it  should  not  be  accepted), 
that  fact  does  not  affect  the  validity  of  the  marriage,  pro- 
vided that  the  notification  has  been  made  by  a  specific  man 
and  woman,  and  it  is  evident,  on  the  face  of  the  noti- 
fication, that  they  are  the  parties  concerned,  and  that  it  is 
a  notification  of  the  marriage  contracted  between  them. 
As  in  English  and  American  law,  a  "void"  marriage  is  void 
ipso  facto  without  any  judgment  declaring  it  to  be  so  ;  but  in  case  a 
dispute  occurs  as  to  whether  a  certain  marriage  is  or  is  not  void,  any 
person  interested  in  having  it  judicially  declared  void,  may  bring  an 
action  to  confirm  its  invalidity  in  accordance  with  the.  Law  Con- 
cerning Procedure  in   Actions   relating   to   Personal  Status.     A 
judgment  rendered  in  such  an  action  takes  effect  not  only  as  between 
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the  parties  to  the  suifc,  but  in  respect  to  third  persons  also  (Art.  18  of 
the  Law  just  referred  to). 

Sub-section  2. 
Annulment  of  Marriage  {Kon-in  Ho  torikeshi). 

Marriage  can  only   be   annulled    on    one  of 
ofmarriase     the  specific  grounds  recognized  by  the  Code:  it  is 

cancelled  by  a  judgment  of  a  Court  on   the  de- 
Art.  779  J      a 

mand  (by  means  of  an  action  brought  under  the 

said  Law)  of  a  person  (persons)  who,  is  (are)  legally  entitled  to  do 
so  (Art.  779) — a  special  provision  which  has  been  inserted  in  view 
of  the  grave  and  far-reaching  effect  of  the  annulment  of  the  act 
upon  various  legal  relations.  On  the  judgment  "'of  annulment  be- 
coming irrevocable,  the  plaintiff  must  take  the  :  'steps  specified  in 
Art.  102  of  the  Law  Concerning  Family  Registries. 

Cases  of  A  marriage  can  be  annulled  only  in  the  fol- 

annulment :      lowing  cases  : — 

(1)    When  one  or  both  of  the  parties  is  (ate)  not1  of  a  legally 

Persons  en-      marriageable  age,annulment  can  be  demanded  by 

titled  to  demand  (a)  ea°h  party     (b)  the  head  !of    the  house  to 

annulment      which  he  or  she  actually  belongs,  (c)  his  or  her 

Arts.  780        relatives,  or  (d)  the  Public   Procurator ;   but  this 

and  765         latter  only  while  both  parties  are  living*   (Arts. 

780  and  765).     After  a  party  who  was  married  at  a 

non-marriageable    age  has    attained  marriageable    age 

annulment  can  no  longer  be    demanded  by  any 
Art.  781 

person  other  than  the  party  himself  or  herself  (Art. 

781,  1),  but  such  party  may  do  so  during  a  period 
of  three  months  even  after  he  or  she  attained  a  mar- 
riageable  age,   unless,   indeed,  it  has  been  ratified  by 

*  According  to  a  judgment  of  the  Supreme  Court  dated  the  17th  November,  1900, 
this  right  on  the  part  of  the  Public  Procurator  is  likewiss  terminated  by  the  termi- 
nation of  tbe  marriage  by  divorce.  The  same  applies  to  the  marriages  contemplated 
in  Nos.  2-5  below. 
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the  party  after  his  or  her  attainment  of  that  age  (Art. 
781,2); 

(2)    When   the  marriage  is  a  bigamous  one,  annulment '  can 

be   demanded  by  (a)  each  party,  (b)  the  head  of 

Arts.  780        ^e  nous3  to  which  he  or  •  she  actually  belongs, 

.(c)  his  or  her  relatives,   (d)  the  Public  Procurator 

(but  -this  latter  only  so  long  as  both  parties  are  alive), 

and  (e)  his  or  her  spouse  by  the  earlier  marriage  (Arts. 

780  and  766); 

1  ■  (3)    When  the  marriage  is  a  re-marriage  legally  forbidden  (on 
the  'part  of  the  wife),  annulment  can  be  demanded 
Arts.  780       by  (a)  each  party,  (b)  the  head  of  the  house  to 
7b7  an  which  he   or   she   actually  belongs,  (c)  his  or  her 

relatives,  (d)  the  Public  Procurator  (but  this  latter  only 
so  long  as  both  parties  are  alive),  or  (e)  her  former 
husband  (Arts.  780  and  767) ;  but  no  annulment  can 
be  demanded  when  six  months  have  been  allowed  to 
elapse,  without  the  marriage  being  challenged,  after  the 
termination  or  annulment  of  the  former  marriage,  or 
when  the  woman  has  become  pregnant  after  her  re- 
marriage (Art.  782). 

(4)  When  the  marriage   is   one  between   the  parties   to   an 

adultery  for  which  either  of  them  has  been  judici- 
Arts.  780  aHy  divorced  (in  regard  to  his  or  her  former 
and  768  marriage)  or  criminally  dealt  with,  annulment 
can  be  demanded  by  (a)  each  party,  .(b)  the  head  of  the 
house  to  which  he  or  she  actually  belongs,  or  (c),the 
Public  Procurator  (but  this  latter  only  so  long  as  both 
parties  are  living)  (Arts.  780  and  768). 

(5)  When  the  marriage   is   one  between  relative's  within  the 

prohibited  degrees,  annulment   can  be  demanded 
Arts.  780, 769,  ^y   (a)  each  party,   (b)  the  head  of  the  house  to 
770  and  771     wbicb  he  OT  B^e  actually  belongs,   (c)  his  or  her  re- 
latives,  or   (d)  the  Public  Procurator  (but  this  latter 
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only  so  long  as  both  parties  are  living)  (Arts.  780,  769, 
♦    770  and  771). 

(6)  When  the  legally  required  consent  of  the  father  and  mother 

(the  guardian  and  the  family  council  or  the  family 

Arts.  783,       council,  as  the  case  may  be)  has  not  been  obtained 

an    i  j.q  ^e  marr;agej  annulment  can  be  demanded  by 

the  person(s)  or  body  whose  consent  ought  to  have  been 

obtained  (Arts.  883,  772  and  773). 

The  right  of  annulment  lapses  : — 

1.  If  six  months  have  elapsed  from  the  time  when  the  person 

entitled  obtained  knowledge  of  tbe  marriage  (in  the 

case  of  a  marriage  effected  without  the  necessary 

consent),  or  discovered  the  fraud,  or  was  released  from 

the  coercion  (in  case  the  consent  has  been  given  because 

of  fraud  or  coercion)  (Art.  784,  No.  1) ; 

2.  If  the  marriage  has  been  ratified  by  the  person  entitled  to 

the  right  to  give  consent  (Art.  784,  No.  2) ; 

3.  If  two   years  have  elapsed  from  the  time  when  the  Ee- 

gistrar  was  notified  of  the  marriage  (Art.  784,  No.  3) ; 

4.  If  the  person  entitled,  being  tbe  father  or  mother  belonging  to 

the  same  hou^e,  has  ceased  to  be  the  father  or  mother  (by 
dissolution  of  adoption  for  instance),  or  has  left  that  house ; 

5.  If  the  person  entitled,  being  the  guardian,  there  has  been 

a  change  in  the  person  of  the  guardian  (in  which  case 
the  right  is  determined  with  regard  to  the  old  guardian 
and  passes  to  the  new  one)  or  the  ward  has  attamed 
majority ; 

6.  If,  the  party  entitled,  being  a  family  council  for  a  minor, 

it  ceases  to  exist  (because  of  the  attainment  of  majority 
-     by  the  latter,  for  instance). 

(7)  If  the  marriage  has  been  effected  by  one  or  both  of  the 

parties  as  a  result  of  fraud  or  coercion  (whether  by  the 
other  party  or  third  persons),  the  party  or  parties 
who  has   (have)  been  the  victim(s)  of  such  fraud 

or   coercion    may    demand   annulment   (Art.    785,  1), 
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which  right,  however,  is  terminated  if  three  months 
have  elapsed  from  the  time  the.  injured  party  obtained 
knowledge  of  the  fraud  or  was  released  from  fche 
coercion,  or  the  marriage  has  been  ratified  by  him  or 
her  in  the  course  of  said  three  months  (Art.  785,  2) ; 
(8)  If,  the  marriage  being  a  muko-yoshi  engumi,*  the  adoption 
is  void  or  annulled,  in  which  case  each  party  to  the 
marriage  (not  to  the  adoption)  may  demand  annul- 
ment (principal  part  of  Art.  786,  1):  this  right  of 
annulment,  however,  is  terminated  if  annulment  has 
not  been  demanded  within  three  months  from  the  time 
the  party  entitled  obtained  knowledge  of  the  voidness 
or  annulment  of  the  adoption,  or  it  has  been  waived 
(Art.  786,  2).  In  this  case  it  is  specially  provided,  for 
the  sake  of  convenience,  that  an  action  for  the  annul- 
ment of  the  marriage  may  be  brought  incidentally  to 
another  for  the  voidness  or  annulment  of  the  adoption 
instead  of  waiting  until  the  latter  has  been  adjudicated 
to  be  void  or  annulled  (ancillary  part  of  Art.  786,  1). 

The  annulment  of  a  marriage  takes  effect  upon 

lm    t      *ke  judgment  of  annulment  becoming  final   and 

of  marriage      binding,  and  that  only  for  the  future  (Art.  787, 

1) :  thus,  the  children  born  between   the  parties 
Art  787  . 

prior   to  the   annulment    of    their    marriage    are 

legitimate,  while  one  whose  birth  has  taken  place  subsequent  to  the 
annulment  is  a  natural  child  even  though  it  was  conceived  during 
the  continuance  of  the  marriage. 

In  order,  however,  to  obviate  certain  unfair  results,  that  might 
arise  as  a  result  of  the  non-retroactive  effect  of  the  annulment  of  a 
marriage,  a  few  exceptions  are  recognized  in  the  pecuniary  interests 
of  the  parties  : — 

(1)    If  a  party  who  at  the  time  of  contracting  the  marriage 
had  no  knowledge  of  the  existence  ot  a  cause  of  annul- 
ment has  acquired  any  property  by  the  marriage,  such 
*  Vide  notes  to  pages  543  &  544.  .  ; 
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party  must  restore .  it  so  far  as  he  or  she  is  actually 
enriched   thereby  (Art;    787,   2) :   if,  for  instance,  the 
husband  received  Yen  10,000  in  good  faith  and  spent 
Yen  g,000,  but  has  the  balance  deposited  in  a  bank,  he 
is  ohly  bound  to  restore  the  said  sum  so  deposited,  plus 
any  accruing  interest ; 
(2)    If  the  party  knew  at  the  -time  of  contracting  the  marriage 
that   a   cause  for   annulment   existed,  he  is  bound  to 
restore  the  whole  of  the  property  received  by  him  from 
the  other  party  owing  to  the  marriage,  and  this  irrespec- 
tive of  whether  such  property  actually  exists  or  not. 
He  is  further  liable  for  consequential  damages  to  the  other 
party  if  the  latter  acted  in  good  faith  (Art.  787,  3): 
thus,  in  the  case  of  the  above .  illustration,  the  husband 
must  return  the  entire  sum  of  Yen  10,000  and,  if  the 
wife  acted  in  good  faith,  also  interest  thereon  during  the 
whole  time. 
In  short,  the  above  provisions  are  based  on  the  same  principle 
as  that  which  underlies  those  relating  to  unjust  enrichment  (see 
Arts.  703  and  704),  because  the  acquirement  of  the  property  in 
question  is,  in  point  of  fact,  a  sort  of  unjust  enrichment. 

Sub- section  3. 

Effect  of  Marriage  {Kon-in  no  koryoku). 

I.     Effect  in  respect  to  personal  status. 

(1)  The   wife  enters  the  house  of  the  hus- 
band except  in  the  case   of  a  nyvfu-Jcon-in  and 

marriage  L  .  ■'  J 

muho-yoshi-engumi,     in  which  case  it  is  the  hus- 
band who  enters  the  house  ot  the  wife  (Art.  788); 

(2)  The  husband  and  wife  are  bound  to  live 
with  each  other  (Art.  789). 

(3)    The  wife  becomes  a  kind  of  semi-incapacitated  person  upon 

*  Vide  notes  to  pages  543  &  544. 
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the  formation  of  the  "marriage,  her  capacity  being  largely  restricted  in 
order  to  render  her  more  effectually  subject  to  the  control  of  her 
husband,  the  latter  being  deemed  the  guiding  spirit  of  the  common 
life  which  they  have  agreed  to  live  (see  Art.  14  et  seq.) 

(4)     If  the   wife   is   a   minor,  the    husband 
exercises  the  functions  of  a  guardian  over  her  (Art. 


Art.  791 

791). 


(5)    If  either  of  the  couple  is  adjudged  "  in-< 
^qn'a^i2,    '  comPetent"    or    "quasi-incompetent,"    the    other 
!  bedomes  guardian  or  curator  (as  the  case  may  be) 
(Art.  902  and  Art;  909,  1). 

(6)  The  wife  must  be  faithful  to  the  husband.  Although 
there  is  no  direct  provision  to  this  effect,  it  is  an  inference  which 
obviously  follows  from  the  fact  that  (1)  the  unfaithfulness  of  the 
wife  is  criminally  dealt  with  (Criminal  Code,  Art.  183),  and  (2)  also 
constitutes  a  ground  of  judicial  divorce,  as  will  be  seen  in  the  follow-* 
ing  sub-section. 

II.     Effect  in  respect  of  property. 

(1)  A  husband  and  wife  are  bound  to  sup- 
Art.  790 

port  each  other  (Art.  790),  a  provision  the  need  of 

which  is  specially  felt  when  circumstances  compel  them  to  live 
separately. 

(2)  A  contract  made  (and  even  performed} 
by  and  between  husband  and  wife  is  not  absolutely 

valid :  it  can  be  cancelled  by  either  party,  at  any  time  during  the 
continuance  of  the  marriage,  without  prejudice,  however,  to  the 
rights  of  third  persons  (Art.  792),  because  either  a  bullying  husband 
may  have  forced  his  meek  wife  into  it,  or  a  cunning  wife  may  have 
wheedled  and  coaxed  her  easy-going  husband  into  it  by  artful 
trickery,  etc.; 

(3)  Arrangements  re  marital  property.    The 

Arrangements   most  important  of  the  effects  of  marriage  in  respect 

re  marital  ,     •    ,,  .■  ^ 

1  to  property  is  the  arrangement  concerning  the  pro- 

.  perty.  relations  of  the  husband  and  wife — that  is,  as 
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to  the  question  of  who  is  entitled  to  the  ownership  of  things  and 
other  property  rights  held  by  them,  and  who  is  entitled  to  manage 
and  dispose  of  the  same.  The  legal  provisions  governing  this 
question  vary  in  different  countries.  It  may  at  first  sight  appear 
that  the  property  ought  to  be  the  common  property  of  the  husband 
and  wife ;  but  such  an  arrangement  would  only  serve  to  complicate 
matters  in  the  event  of  divorce,  etc. ;  so  as  a  matter  of  fact,  no  such 
system  is  recognized  in  the  law  of  any  country.  On  the  contrary, 
an  exactly  opposite  system  (separate  ownership  of  property)  is 
recognized  in  English  and  American  law.  In  the  countries  belong- 
ing to  the  German  and  French  legal  systems,  however,  such  ar- 
rangement is  not  followed,  because  it  is  deemed  prejudicial  to  the 
harmonious  relations  of  the  home,  but  a  more  or  less  middle  course 
between  the  two  extremes  is  adopted.  Thus,  under  the  French  law, 
certain  community  property  is  recognized  side  by  side  with  the 
separate  property  of  each  party  ;  while  under  the  German  law,  no 
common  property  at  all  is  recognized,  and  the  husband  is  specially 
empowered  to  use  and  receive  the  profits  of  the  separate  property  of 
the  wife. 

In  Japan,  arrangements  re  marital  property  may  be  either  (1) 
conventional  (contractual)  or  (2)  legal.  The  former  is  made  by  the 
mutual  agreement  of  the  parties ;  while  the  latter  is  intended  to 
furnish  the  standard  to  be  followed  in  case  no  special  agreement  has 
been  concluded  between  the  parties. 

A.     Contractual    arrangement    re    marital 

Contractual     property.     So  long  as  no  prejudice  is  caused  to  the 

°  ..  ,       public  interests,  the  parties,  are  free  to  make  any 

property        arrangements  they  choose  ;  but  in  order  that  they 

may  be  valid  not  only  against  third  persons  but 

also    their  (the    husband    and    wife's)  successors 

(heirs  and  successors  in  general)  they  must  be  made  and  registered 

in  the  Court  prior  to  the  notification  of  the  marriage  to'the  Eegistrar 

(Art.  793-794),  the  aim  of  this  provision  being  to  obviate  pos- 

sibilities  of  fraud.     Nor  can  such  arrangements  be 

changed  subsequent  to  the  notification  of  the  mar- 
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riage  to  the  Kegistrar  (Art.  796,  1),  except  when 
one  of  the  parties  (who  has  the  right  of  manage- 
ment) has  endangered  the  property  by  reason  of  mismanagement,  in 
which  case  the  other  party  may  apply  to  the  Court  for  permission  to 
undertake  the  management  himself  or  herself ;  and,  in  regard  to  the 
common  property,  partition  may  be  demanded  together  with  such 
application  (Art.  796,  3). 

In  case  the  manager  has  been  changed,  or  the 
Art.  797 

common  property  partitioned  as  mentioned  aboye, 

the  fact  must  likewise  be  registered  :  otherwise  it  cannot  be  set  up 

against  the   successors  of  the  husband  and  wife  or   against  third 

persons  (Art.  797). 

As  regards  the  arrangements  re  marital  pro- 
perty between  aliens,  it  is  provided  in  the  Law 
Concerning  the  Application  of  Laws  in  General,  (Art.  15)  that 
they  are  governed  by  the  law  of  the  home  country  of  the  husband 
at  the  time  of  marriage,  so  that  an  agreement  relative  to  marital 
property  between  a  foreign  husband  and  wife  can  be  set  up  against 
their  successors  in  general,  and  against  third  persons,  even  in  Japan, 
provided  that  the  necessary  legal  formalities  have  been  observed  in 
accordance  with  the  law  of  the  home  country  of  the  husband  at  the 
time  of  marriage  ;  and  it  is  not  necessary  that  registration  should  be 
effected  in  Japan  or  any  other  step  adopted.  In  case,  however, 
they  have  acquired  Japanese  nationality,  or  gained  a  domicile  in 
Japan,  people  will  naturally  deal  with  them  under  the  belief  that 
they  have  not  entered  into  any  special  agreement  in  regard  to 
marital  property,  but  intend  to  abide  by  the  legal  arrangements  of 
the  home  country  of  the  husband,  and  so  outsiders  may  sustain 
unforeseen  losses  should  it  be  found  that  the  pair  have  arranged 
the  mattei  otherwise.  It  is,  therefore,  specially  provided  that 
a  foreign  couple  who  have  made  a  contract  re  marital  property 
differing  from  the  legal  arrangements  of  the  home  country  of  the 
husband,  and  who  have  acquired  Japanese  nationality  or  gained  a 
domicile  in  Japan,  must  register  such  contract  within  one  year  from, 
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such  acquisition :  otherwise  it  cannot  be  set  up  in  Japan  against 
their  successors  in  general  or  against  third  persons  (Art.  795). 

For  the  procedure:  relating  to  the  registration  of  contracts  re 
marital  property,  students  are  referred  to  Arts.  118, 119, 123  arid 
125  of  the  Law  Procedure  in  Non-contentious  Matters. 

B.     Legal  arrangements  re  marital  property. 

Legal  ar-  This,  on  the  whole,  follows  the  German  system 

rangements  .            ,       ,  , 

raLrital  above  referred  to. 

property  (1)  Ownership  of  property.     Property  owned 

by  the  husband  or  wife  before  the   marriage,  or 
Art  807 

acquired  by  him  or  her  during  the  continuance  of 

the  marriage,  vests  separately  in  the  husband  or  wife  respectively 

(Art.   807,   1).     Property  as  to  which  it   is   doubtful   whether  it 

belongs  to  the   husband  or  wife,   is   presumed   to  belong  to  the 

husband ;  or  in  case  the  wife  is  the  head  of  the  house,  to  the  wife 

(Art.  807,  2). 

(2)  Expenses  arising  from  the  marriage. 
The  husband  is  bound  to  bear  all  the  expenses  aris- 
ing from  the  marriage  (that  is,  all  the  expenses  involved  in  leading 
a  common  life  and  rearing  and  educating  children,  etc.),  except  when 
the  wife  is  the  head  of  the  house,  in  which  case  the  said  expenses  are 
to  be  borne  by  her  (Art.  798,  1). 

The  foregoing  provision,  however,  does  not  affect  the  provisions 
relating  to  the  duty  of  support  between  husband  and  wife  (see  Art. 
790)  and  between  parents  and  children  (see  Art.  954  et  seq.),  the 
result  being  that  if  the  husband  is  impecunious,  and  is  really  unable 
to  defray  the  expenses  which  he  ought  to  defray,  then  the  wife  must 
support  the  husband  according  to  the  provisions  relating  to  the  duty 
of  support  between  husband  and  wife  ;  and  she  must  also  bear  the 
expenses  of  rearing  and  educating  the  children  in  accordance  with 
the  provisions  governing  the  duty  of  support  between  parents  and 
children  (Art.  798,  2). 

(3)  The  using  and  receiving  of  the  ■profits 
arising  out  of  the  property  of  the  spouse.    While 

the  husband  (except  one  who  is  not  the  head  of.  the  house)  or  the 
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•wife  who  is  the  head  of  the  house,  is  not  prevented  from  using  and 
receiving  the  profits  of  his  (her)  own  property,  has  also  a  right  to  use 
and  receive  the  profits  of  the  property  of  his  wife  (her  husband)  ac- 
cording to  the  use  for  which  that  property  is  intended  (Art.  799) : 
this  benefit  is  granted  to  him  (her)  in  order  to  compensate  him  (her) 
for  the  burden  which  he  (she)  is  required  to  assume  and  bear  in 
the  way  of  defraying  all  the  expenses  arising  from  the  marriage, 
and  practically  to  make  his  wife  (her  husband)  contribute  towards 
the  said  expenses.  This  right  of  usufruct  on  the  part  of  the  hus- 
band (or  the  wife  who  is  '.the  head  of -the  house)  is  a  right  attached 
to  his  (her)  own  person  and  not  a  right  which  he  (she)  exercises  in 
the  name  of  his  (her)  spouse  ;  so  that  he  (she)  may  do  acts  in  Court 
in  his  (her)  own  name  in  the  exercise  of  that  right. 

The  intention  of  the  provisions  being,  as  already  explained,  to 
cause  the  wife  (or  the  husband  to  the  female  head  of  the  house)  to 
bear  part  of  the  expenses  arising  from  the  marriage,  without  lessen- 
ing tJie  principal  of  her  (his)  property,  if  the  wife  (husband)  is 
under  any  interest-bearing  obligation,  the  husband  (wife)  cannot 
acquire  all  the  fruits  of  his  wife's  (her  husband's)  property,  because 
that  would  oblige  the  latter  to, pay  the  interest  out  of  the  principal 
or  to  cause  her  (him)  to  bear  part  of  the  expenses  arising  from  the 
marriage  upon  the  principal  of  her  (his)  property.  Hence  the  pro- 
vision that  in  such  a  case.the  husband  (wife)  must  pay  the  interest 
from  the  fruits  of  his  wife's  (her  husband's)  property  and  may  only 
acquire  the  balance  (if  any)  for  his  (her)  own  use  (Art.  799,  2). 

If  the  husband  (or  the  wife  who  is  the  head  of 
the  house)  has  defrayed  ordinary  expenses  in  re- 
spect to  his  wife's  (her  husband's)  property  in  using  and  taking  the 
profits  of  that  property,  he  (she)  must  himself  (herself)  bear  those 
expenses  ;  but  if  he  (she)  has  defrayed  necessary  expenses,  his  wife 
(her  husband)  must  defray  the  same.  If  he  (she)  has  defrayed 
beneficial  expenses,  his  wife  (ber  husband)  must  reimburse  the  same 
to  the  extent  to  which  the  value  of  the  property  has  actually  increas- 
ed ;  but  should  the  increase  in  value  exceed  the  expenses  actually 
incurred,  then  it  suffices  for  his  wife  (her  husband)  to  reimburse  the 
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expenses  ;  but  in  regard  to  the  repayment  of  beneficial  expenses  the 
Court  may,  on  the  debtor's  demand,*  grant  a  reasonable  period  of 
grace  (Arts.  800  and  595).  If  the  husband  (or  the  wife  who  is  the 
head  of  the  house)  has  attached  anything  to  the  property  of  his 
wife's  (her  husband's)  ".property,  he  (she)  may  remove  that  thing 
provided  that  he  (she)  restores  the  property  to  the  condition  in  which 
it  originally  was  (Arts.  800  and  598).  It  is  superfluous  to  add  that 
these  provisions  are  only  involved  when  the  marriage  is  terminated 
by  divorce  or  death. 

The  right  of  usufruct  of  the  husband   (or  the  wife   who  is 
the  head  of  the  house)  does  not  extend  to : — 

1.  Property  appertaining  to  the  business  carried  on  by  the 

wife  with  the  permission  of  the  husband,  because  not 
only  has  the  wife  the  same  capacity  as  an  independent 
person  in  regard  to  such  business  (Art.  15),  but  for  the 
husband  to  use  and  receive  the  profits  of  such  property 
would  be  incompatible  with  the  successful  utilization  of 
the  same  by  the  wife  for  the  purpose  of  her  business  ; 

2.  The  property  appertaining  to  the  business  carried  by  the 

husband  (who  is  not  the  head  of  the  house)  with  the 
permission  of  the  wife  ;  . 

3.  Daily  necessaries — that  is,   clothes  and  other  articles  for 

daily  use — for  the  husband  (or  the  wife  who  is  the  head 

of  the  house)  :  to  use  these  for  profit  would  not  be  to  use 

them  according  to  the  use  for  which  they  are  intended. 

Even  with  regard  to  property  respecting  which  the  husband  (or 

the  wife  who  is  the  head  of  the  house)  has  a  right   of  usufruct,  his 

wife  (her  husband)  does  not  cease  to  be  the  owner  thereof,  and,  as  a 

consequence,  it  follows  that  the  latter  may  also. use  and  receive  the 

profits  of  such  property  in  so  far  as  her  husband's  (his  wife's)  light 

of  usufruct  is  not  thereby  prejudiced. 

*  Such  demand  must  be  made  by  means  of  an  action. 
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Art.  801  4"     ManaVement  of  property.    The  husband 

manages  not  only  his  own  property  but  that  of  his 

Art,  8  2  wife,*  and  this  irrespective  of  whether  the  latter  is 
the  head  of  the  house  or  not  (Art.  801, 1),  except  when  he  is  unable 
to  do  so,  in  which  case  it  is  managed  by  the  wife  (Art.  801,  2). 
While  the  husband  is  the  legal  representative  of  the  wife  so  far  as 
the  management  of  her  property  is  concerned,  he  has  no  right  of 
disposal— in  other  words,  he  has  no  power  to  contract  loans  on  her 
behalf,  transfer  her  property  or  lease  it  for  terms  longer  than  those 
specified  in  Art.  602  (i.e.,  ten  years  for  the  lease  of  forests  for  the 
purpose  of  planting  or  felling  trees,  five  years  for  the  leas9  of  any 
other  land,  three  years  for  the  lease  of  buildings,  and  six  months  for 
the  hiring  of  movables),  to  do  any  of  which  acts  he  must  first  obtain 
the  consent  of  the  wife,  but  he  may  dispose  of  the  fruits  of  the  pro- 
perty for  the  purpose  of  management  or  even  contract  loans  for  the 
same  purpose  (Art.  802). 

In    case    the    husband   manages   the   wife's 

property,  the  Court  may,  upon  the  demand  of  the 

wife  (always  by  means  of  an  action),  order  the  husband  to  furnish 

adequate  security  with  regard  to  the  management  and  restitution  of 

the  property,  should  such  course  be  deemed  necessary  (Art.  803). 

To  the  said  rule  that  the  husband  manages  the  wife's  property, 
however,  there  are  the  following  exceptions,: — 

1.  When  the  husband  is  a  minor  and  subject  to  a  person  exer- 
cising parental  power  or  to  a  guardian.  In  this  case  the 
wife's  property  is  managed  by  the  person  exercising 
parental  power,  or  guardian,  on  behalf  of  the  husband 
(Arts.  885  and  921)  ; 

(2)  When  the  husband  is  "  incompetent  "  or  "  quasi-incom- 
petent." This  constitutes  a  case  of  "  the  husband  being 
unable  to  manage  the  wife's  property  "  in  the  sense  of 
Art.  801,  2  (see  above) ; 

*  The  wife  does  not  manage  her  hustnnd's  property  even  when  she  is  the  head 
cf  the  house. 
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(3)  When  the  husband  is  a  minor,  but  there  is  neither  any 

person  exercising  parental  power  nor  a  guardian.  This 
is  another  case  of  "  the  husband  being  unable  to 
manage  the  wife's  property  "  ;  •  i 

(4)  "When  the  husband  is  an  idiot  or  a  lunatic,  or  is  seriously 

ill,  etc. 

Even  when  the  husband  has  a  right  of  management  in  respect 
of  the  wife's  property,  the  wife  who  is  still  the  owner  thereof,  may, 
of  course,  dispose  of  the  same  ;  but  as  she  is  a  kind  of  incapacitated 
person,  as  repeatedly  stated,  she  must  first  obtain  the  permission  of 
her  husband  even  when  she  is  tlte  head  of  the  house  (Art.  14 
et  seq.). 

5.  Representation  in  household  affairs.    With 
regard  to  the  daily  affairs  of  the  household  (buying 

food,  engaging  servants,  etc.),  the  wife  is  deemed  to  be  the  represen- 
tative of  her  husband  (Art.  804,  1).  The  husband  may,  however, 
decline  to  recognize  the  authority  of  representation  of  the  wife  either 
in  whole  or  in  part  (in  which  case  the  wife  has,  of  course,  no 
authority  to  act  for  the  husband  in  so  far  as  her  power  is  unrecog- 
nized) but  such  restriction  upon  her  power  cannot  be  set  up  against 
third  persons  in  good  faith  (Art.  804,  2). 

6.  Rules  applicable  in  common  to  manaqe- 
Art.  805                       ■  .•/ .   . 

ment  by  the   husband  and  representation  by  the 

tcife.  In  case  the  husband  manages  the  wife's  property,'  or  the 
wife  represents  the  husband  in  regard  to  daily  household  affairs,  he 
or  she  is  bound  to  use  the  same  care  as  in  his  or  her  own  affairs 
(Art.  805) :  it  is  not  necessary  to  exercise  "  the  care  of  a  good 
manager  "  as  in  other  cases  where  a  pc-  ison  manages  the  affairs  of 
another  (see  Art.  644,  etc.). 

Should  any  pressing  circumstances  arise  at  the 

time  when  the  husband's  right  of  management 

ceases  (owing  to  divorce,  or  the  death  of  the  wife,  etc.),  he  or  his  heir 

or  legal  representative  must  take  all  necessary  steps  until  the  wife  or 

her  heir  or  legal  representative  is  able  to  take  charge  of  the  business : 
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the  same  applies  when  the  wife's  power  of  representation  ceases 
(Arts.  806  and  654).  <  .  :        . 

The  termination  of  the  husband's  right  of  management  or  the 
wife's  authority  of.  representation  cannot  be  set  up  against  the  wife' 
or  husband  or  her  (his)  heir  or  legal  representative  unless  the  latter 
has  been  duly  notified,  or  has  already  obtained  knowledge  thereof ! 
(Art.  806  and  655). 

Section  4. 
Termination  of  Marriage  {Kon-in  noJcaisho). 

Subsection  1. 
Introductory. 

Marriage  which  is  legally  valid  to  all  intents 
Termination  an^  purposes  is  terminated  by  (1)  the  death  of 
s  either  party  and  (2)  divorce.  Upon  the  termina- 
tion of  the  marriage  the  surviving  party  or  the  parties  (as  the  case 
may  be)  lose(s)  his  or  her  or  their  status  as  husband  or/and  wife, 
with  all  the  rights  and  duties  thereto  attached  ;  and  while  the  ter- 
mination of  the  marriage  by  death  does  not  entail  any  change  under 
the  law  of  relatives,  many  changes  are  brought  about  by  divorce. 

Sub-section  2. 

Termination  of  Marriage  by  Death. 

(Shibo  ni  yoru  kon-in  no  Tcaisho). 

There  is  not  much  to  be  said  under  this  head. 

Death  Even  though  one  of  the  parties  dies,  the  surviving 

party  (even  if  he  or  she  has  joined  the  house  by  marriage)  remains 
in  the  house  and  maintains  intact  his  (her)  relationships  with  the  re- 
latives of  the  deceased,  just  the  same  as  before,  so  long  as  he  or  she 
doss  not  formally  leave  the  house,  in  which  event  such  relationships 
are  sometimes  terminated  (Art.  729,  2  and  731). 

It  has  been  seen  that  "  disappearance  "  has  the  same  legal 
effect  as  death ;  therefore  if  either  the  husband  >or  wife  has  been 
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adjudged  "  disappeared,"  the  marriage  is  likewise  terminated  as  in 
the  case  of  his  or  her  death.  As  to  the  effect  of  a  new  marriage 
contracted  by  the  spouse  of  a  person  who  has  been  declared  as 
"  disappeared,"  but  in  whose  favour  the  adjudication  of  disappear- 
ance has  afterwards  been  cancelled,  there  is  no  express  provision  in 
the  Code ;  but  it  would  appear  that  the  new  marriage  must  be 
held  valid  if  both  the  parties  thereto  acted  in  good  faith,  because  no 
acts  done  in  good  faith  prior  to  the  annulment  of  the  adjudication  of 
disappearance  are  in  any  way  affected  by  such  annulment  (ancillary 
part  of  Art.  31, 1). 

Sub-section  3. 
Termination  of  Marriage  by  Divorce. 
(Bikon  ni  yoru  Jcon-in  no  haisho). 

I.     Divorce  by  Mutual  Agreement. 
(Kyogi-jo  no  rikon). 

In  Japan  consensual  divorce  can  be  effected. 
Aft  808 

either  with  or  without  cause  (Art.  808),  and,  as  a 

matter  of  practice,  this  is  the  way  in  which  the  marriage  tie  is 
actually  dissolved  in  ninety -nine  cases  out  of  a  hundred.  Notwith- 
standing much  which  has  been  urged  to  the  contrary,  the  system 
of  divorce  by  consent  has  been  found  to  work  most  satisfactorily, 
and  it  seems  only  logical  to  hold  that  ties  which  have  been  originally 
formed  by  agreement  ought  also  to  be  capable  of  being  dissolved  in 
the  same  manner.  This  system  has,  among  other  good  points,  the 
advantage  of  preventing  unpleasant  scandals,  and  obviating  the 
painful  necessity  of  washing  dirty  linen  in  public. 

The  intention  to  effect  divorce  must  be  ex- 
pressed in  the  form  of  a  notification  to  the  [Re- 
gistrar, either  orally  or  in  writing  signed  by  the  parties  and  two 
or  more  adult  witnesses  (Arts.  810  and  775)  ;  this  notification  must 
also  fulfil  the  conditions  required  by  Art.  104  of  the  Law  Concern- 
ing Family  Begigfries. 
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.  t  oy.  Failing  the  fulfilment  of  amy  of  these  condi- 

tions, the  Begistrar  should  not  accept  the  notification 
(Art.  811,  1);  but  if  he  actually  has  done  so,  the  divorce  takes 
effect  even  though  the  consent  of  the  father  and  mother,  etc.  has 
not  been  obtained,  or  there  have  not  been  two  or  more  adult  witnesses 
(Art.  811,  2). 

.  .  80g  In  the  case  of  a  party  who  is  under  twenty- 

five  years  of  age,  the  consent  must  be  obtained 
of  the  person(s)  who  would,  in  accordance  with  Arts.  772  and  773 
(q.  v.),  be  entitled  to  consent  to  the  marriage  of  the  parties  (Art. 
809). 

A  t  810  '*XI   "  'ncomPeten*1  "    person,    however,   need 

not  obtain  the  consent  of  his  guardian  to  his  in- 
tended divorce,  unless  indeed  he  be  a  minor  (Art.  810  and  774). 

II.     Judicial  Divorce  (Sailan-jo  no  rikon). 

While   divorce   may  be   effected   by    mutual 
Judicial         consent,  it  may  nevertheless  be  sometimes  found 
divorce         necessary  for  one  of  the  parties  to  demand  it  not- 
Art  813         withstanding   the  opposition  of  the  other   party. 
This  can.  be  done  by  means  of  a  judicial  action 
brought  by  him  or  her  when  the  other  party  is  blameworthy  to  such 
an  extent  as  to  render  the  continuance  of  the  marriage  impossible  or 
extremely  undesirable.     Judicial  divorce  can  be  demanded  in  the 
following  cases  only  (Art.  813)  : — 

1.     If  the  other  party  commits  bigamy ; 
Grounds  for      2-     If  fehe  wife  commits  adultery  ; 

3.  If  the  other  party  (husband)  has  been 
irrevocably  condemned  to  a  penalty  for  an  offence  in- 
volving criminal  carnal  intercourse  (liaison  with  the  wife 
of  another  person,  rape,  etc.*)  ; 
4.  If  tbe  other  party  has  been  sentenced  to  a  penalty  for 
misdemeanour  (penal  servitude  or  imprisonment  for  a 

*  See  Art:.  183, 161,  177,  178  and  179  of  the  Criminal  Code. 
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term  of  less  than  six  months  or  a  fine)  or  a  graver 
penalty  for  forgery,  bribery  and  corruption,  indecency, 
theft,  robbery,  fraud,  embezzlement,  offences  relating  to 
stolen  or  otherwise  criminally  obtained  articles  or  of- 
fences specified  in  Art.  175*  (stealing  or  destroying 
articles  under  official  seals  by  breaking  such  seals)  or 
Art.  260f  (opening  a  gaming  house  for  profit,  or  form- 
ing an  association  of  gamblers)  of  the  (old)  Criminal 
Code  or  to  major  imprisonment  (equivalent  to  penal 
servitude  in  the  present  Code)  for  a  term  of  three  years 
or  a  graver  penalty  for  any  other  offence ; 

5.  If  one  party  is  so  ill-treated  or  grossly  insulted  by  the 

other  that  it  renders  conjugal  community  unendurable ; 

6.  If  one  party  is  wilfully  and  deliberately  deserted  by  the 

other  party ; 

7.  If  one  party  is  ill-treated  or  greatly  insulted  by  a  lineal 

asoendant  of  the  other  party, — a  provision  directed 
against  the  exacting  ill-natured  father  and  mother-in- 
law,  with  whom  it  !is  often  the.  lot  of  the  Japanese 
bride  to  live ; 

8.  If  a  lineal  ascendant  of  one  party  is  ill-treated  or  grossly 

insulted  by  the  other  party,— a  cause  of  divorce  peculiar 
to  Japan,  where  "  filial  piety  "  is  supposed  to  be  the 
very  virtue  of  virtues  ; 

9.  If  it  has  been  uncertain  for  a  period  of  three 
years  or  more  whether  the  other  party  is 
alive  or  dead  :  but  no  action  for  divorce  can  be  brought 
after  it  has  been  ascertained  whether  the  other  party 
is  living  or  dead  (Art.  817),  for  in  case  he  or  she  is 
living  all  goes  well,  and  in  case  he  or  she  is  dead  the 
marriage  is  terminated  ipso  facto  ; 

*  Art.  96  of  the  new  Criminal  Code. 

t  Art.  186,,,,      „ 
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10.  If  in  the  case  of  a  muko-yoshi-engumi,  or  in  case  an 
adopted  son  has  been  married  to  a  girl  in  the  house 
(usually  a  daughter  of  the  adoptive  parents,  but  not 
necessarily  so :  it  may  be  any  girl  belonging  to  the 
house,  the  adoption  and  marriage  taking  place  at  dif- 
ferent times  in  this  case),  the  adoption  has  been  dis- 
solved or  annulled :  the  right  of  action  is  terminated 
if  three  months  have  elapsed  from  the  time  when  the 
party  obtained  knowledge  of  the  fact  of  the  adop- 
tion having  been  dissolved  or  annulled,  or  if  it  has 
been  waived  (Art.  818,  2). 

In  cases  Nos.  1-4  of  Art.  813,  no  action  for 

* divorce  can  be  successfully  brought  if  the  plaintiff 

has  consented  to  the  ad/of  the  other  party  previous  to  its  com- 
mission (Art.  814,  1). 

In  cases  Nos.  1-7,  no  action  for  divorce  can  be  brought  if  the 

would-be  plaintiff  has  condoned  the  act  of  the  other  party  or  the  act 

of  the  ill-behaved  lineal  ascendant(s)  of  the  other  party  (Art.  814,  2). 

A  husband  or  wife  who  has  been  sentenced  to  any  of  the 

penalties  mentioned  in  Art.   813,  No.  4,  and  against  whom  such 

judgment  has  become  irrevocable,  cannot  bring  an 

action  for  divorce  even  though  the  same  ground 

exists  in  regard  to  his  wife  (her  husband)  (Art.  815).     If  a  criminal 

judgment  against  the  former  has  become  irrevocable  first,  no  right  of 

action  comes  into  existence ;   otherwise   the  right  lapses   upon   a, 

similar  judgment  becoming  irrevocable  against  the  latter. 

No  action  for  divorce  for  any  of  the  causes  men- 

A  v+    fi1  ft 

tioned  in  Nos.  1-8  can  be  brought  if  one  year  haa 
elapsed  from  the  time  the  party  entitled  to  bring  such  action  became 
aware  of  the  occurrence  of  the  fact  constituting  the  cause  of  divorce, 
or  if  ten  years  have  elapsed  from  the  time  of  the  occurrence  of  the 
said  fact,  whether  it  has  or  has  not  come  to  the  knowledge  of  the 
party  (Art.  816). 

In  any  case,  an  action  for  divorce  can  only  be  brought  by 
either  the  husband  or  wife  ;  but  in  the  event  of  the  plaintiff  being 
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am  incompetent  person,  his  or  her  guardian,  or  supervjgaf  of 
guardianship,  may,  with  the  consent  of  the  family  council,  bring 
such  action  on  behalf  of  the  incompetent  person  (Law  of  Procedure 
in  Actions  relating  to  Personal  Status,  Art.  4). 

In  the  case  contemplated  in  Art.  813,  No.  10, 
'         an  action  for  divorce  can  be  brought  incidentally  to 
another  actioa  for  the  dissolution  or  annulment   of  the   adoption 
(Art.  818,  1). 

On  the  judgment  of  divorce  becoming  irrevocable,  the  marriage 
is  terminated  there  and  then ;  but  in  order  to  satisfy  the  formal 
requirements  of  the  Law  Concerning  Family  Registries,  the  plaintiff 
must  give  notification  of  the  divorce  to  the  mayor  or  headman  of 
the  city,  town  or  village  in  accordance  with  Art.  105  of  the 
said  law. 

III.     Effect  of  Divorce. 

In  addition  to  the  termination  of  the  marriage,  divorce  (whether 
effected  by  mutual  agreement  or  as  the  result  of  judicial  proceedings) 
produces  the  following  effects  : — 

1.  A  person  who  has  entered  another  house  bv 
Art  7*?9 

"  marriage,  re-enters  his  or  her  original  house 

on  divorce  (Art.  739) ; 

2.  The  relationships  by  affinity,  and  quasi-blood- 

relationships    formed   as   the  result  of  the 
marriage,  are  all  terminated  by  the  divorce  (Art.  729) ; 

3.  In  the  cass  of  a  muko-yd&hi-engumi,  or  in  case  an  adopted 

son  has  been  married  to  a  girl  in  the  house,  either  party 

to  the  adoption  may  bring  an  action  for  the  dis- 

A**' 8^6'        solution  of  the  adoption   on   the  ground  of  the 

marriage  having  been  terminated  by  divorce  (Art. 

866,  No.  9) ; 

4.  As  regards  the  right  and  duty  to  have  the  custody  of  the 

children  (ho  no  hamgo),  it  is  a  rule  that  such  right  and 
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duty  devolve  upon  the  father  belonging  to  the  same 
house,  or  upon  the  mother  belonging  to  the  same 
house  if  the  father  is  not  available  for  the  purpose 
(Arts.   879  and  877) j   and  the  same  applies  in 
the  case  of  a  divorce  "by  mutual  agreement  if  the 
parties  thereto  have  not  made  a .  special   arrangement 
to  the  contrary — in  other  words,  if  the  parties  to 
such  divorce  have  not  determined  by   agreement  - 
who  is  to  have  custody    of  the   children,   it  belongs 
to  the  father   (Art.  812,  1) :   if,  however,   the  father 
has   left,,  by  reason  of  divorce,   the   house  which   he 
entered  by  marriage,  the  custody  of  the  children  be- 
longs to  the  mother  (Art.  812,  2).     But    even  though 
the  person  who  is  to  take  custody  of  the  children  can  be 
freely  determined  by  mutual  agreement,  no  such  agree- 
ment can  affect  the  other  rights  and  duties  of  the  father 
and  mother  (Art.  812,  3). 

The  foregoing  provisions  apply  mutatis  mu- 
tandis in  the  case  of  judicial  divorce  ;  but  according 
to  the  circumstances  of  the  case,  the  Court  may,  ex 
officio,  make  different  arrangements  as  to  custody  with 
a  view  to  protecting  the  best  interests  of  the  children 
(Art.  819). 
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CHAPTEE  3. 
PAEENTS  AND  CHILDEEN. 

Section  1. 
In  Genekal. 

"  Children  "  (So)  (shi  or  ji  in  combinations) 

Classes  of       may  ^e  sucb  either  (i)  by  birth,  or  (2)  by  fiction  of 

law.     The  former  are  real  children  (.jisshi),  who 

may   be  either   legitimate   or  illegitimate ;   while  the    latter    (not 

distinguished  by  any  generic  term  in  the  law)  comprise  (a)  adopted 

children,  (b)  step-children  and  (c)  "  shoski  "  vis-d-vis  their  chakubo. 

In  Japan,  where  family  ties  are  much  closer  than  in  Europe, 

various  legal  effects  attach  to  parental  relations,  the  more  important 

of  which  may  be  briefly  summarized  as  follows  : — 

(1)  Children,  as  a  rule,  enter  the  house  of  their  parents  (Arts. 

733-735,  etc.) ; 

(2)  Children  (under  a  certain  age)  must  obtain  the  consent  of 

the  father  and  mother  in  order  to  effect  marriage, 
divorce  by  mutual  agreement,  adoption  or  dissolution  of 
adoption  by  mutual  agreement  (Arts.  772,  809,  846  and 
863); 

(3)  Children  (under  a  certain  age)  are  subject  to  the  so-called 

"  parental  power "  of  their  parents  (see  Chapter  4, 
Sections  1  to  4)  ; 

(4)  Parents   and   children  are   bound   to  support  each  other 

(see  Art.  954) ; 

(5)  Parents   and  children  are  mutually  entitled  to  rights  of 

succession  both  in  respect  to  the  house  and  property 
(Arts.  970,  984,  994  and  996). 
Of  course,  these  effects  vary  according  to  whether  the  parents 
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and  children  belong,  or  do  not  belong,  to  the  same  house,  whether 
the  children  are  legitimate  or  illegitimate,  whether  they  are  real 
children  or  otherwise,  and  so  forth. 

Section  2. 

Eeal  Children  (Jisshi). 

Sub-section  1. 

Legitimate  Children  (ChaJcushusshi). 


Legitimate  children  (chakushusshi)  are  child- 
^egftimate  ren  who  have  been  born  in  lawful  wedlock.  In 
order  to  be  legitimate,  it  is  necessary  for  children 
to  have  been  conceived  by  their  mother  while  she  was  the  legal  wife 
of  a  certain  man  and  as  a  result  of  sexual  intercourse  with  that  man. 
But  as  it  is  usually  impossible  to  tell  when  a  certain  child  was  con- 
ceived and  who  -was  really  its  father,  a  series  of  presumptions  are 
legally  recognized  in  order  to  relieve  every  child  of  the  onerous 
burden  of  proving  its  legitimacy  and  thus  shift  the  burden  of  proof 
on  to  any  person  who  may  choose  to  dispute  it. 

First  of  all,  a  child  born  not  less  than  two 
Art  820 

hundred  days  after  the  day  of  the  formation  of  the 

marriage,  or  within  three  hundred  days  after  its  dissolution  or 
annulment,  is  presumed  to  have  been  conceived  during  the  marriage 
(Art.  820,  2),  because  it  is  held  by  medical  authorities  that  very  few 
children  are  born  within  two  hundred  days  from  the  time  of  their 
conception,  and  it  is  rare  that  children  are  born  after  three  hundred 
days  from  the  same  time. 

Secondly,  a  child  conceived  by  the  wife  during  the  marriage  is 
presumed  to  be  the  child  of  the  husband  (Art.  820,  1),  because  a 
child  conceived  by  a  married  woman  during  the  continuance  of  the 
marriage  is  most  likely  to  have  been  conceived  as  the  result  of  inter- 
course with  her  husband. 

These,  however,   are  mere  presumptions;  so 
.  ,,^,        exeQ  though  a  child  was   born  (say)  after  two 
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hundred  days  from  tbe  day  of  tbe  marriage,  if  it  really  is  not  the 
$hild  of  the  husband  (the  latter  having  had  no  sexual  intercourse 
with  his  wife  owing  to  some  special  reason),  he  may  contest  the 
legitimacy  of  the  child  on  producing  proofs  to  the  contrary  (Art.  822) 
by  means  of  an  action  instituted  against  the  child  or  (if  it  is  an 
incapacitated  person)  its  legal  representative ;  but 
in  case  the  husband  is  himself  the  legal  representa- 
tive of  the  child,  the  Court  of  the  suit  must  of  course  appoint  a  special 
representative  in  so  far  as  such  action  is  concerned  (Art.  823). 

The  right  of.  contest,  however,  lapses  : — 

(1)    If  the  husband  has  recognized  the  legitimacy  of  the  child 

after  its  birth  (Art.  824).     Such  recognition  may  be 

_  „        effected  in  any  manner  whatever.     The  mere  noti- 
Art  824 

fication,  however,  of  the  birth  of  the  child  is  not 

to  be  regarded  as  a  recognition,  because  even  when  he 

intends  to  contest  tbe  legitimacy  he  is  required  by  the 

Law  Concerning  Family  Registries  (Arts.  72  and  73) 

to  give  notification  of  its  birth  if  according  to  Art.  820  of 

the  Code  it  is  presumably  his  child  ; 

(2)    If  no  action  has  been  brought  within  one  year 
Art  826 

from  tbe  time  when   the  husband  became 

aware  of  the  birth  of  the  child  (Art.  825),  because  it  is 

undesirable  in  the  public  interests  that  the  status  of 

the  child  should  be  left  unsettled  for  any  great  length 

of  time  :  in  case  the  husband  is  a  minor,  however, 

A_t    one  ' 

the  period  of  time  during  which  the  action  may  be 
brought  is  one  year  from  the  day  on  which  he  attained 
majority,  unless  he  became  aware  of  the  fact  after  his 
attainment  of  majority,  in  which  cass  the  rule  aforesaid 
applies  as  a  matter  of  course  (Art.  826;  1).  In  case  the 
husband  is  an  "  incompetent "  person,  the  period  of  time 
allowed  for  the  action  is  one  year  from  the  time  when 
subsequent  to  his  recovery  of  capacity  he  became  aware 
of  the  birth  of  the  child  (Art  826,  2). 
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So  long  as  the  husband  (whether  the  present  or  former)  is 
living,  he  is  the  only  party  who  can  contest  the  legitimacy  of  the 
child,  although  if  he  is  "  incompetent  "  the  action  may  be  brought 
by  his  guardian  on  his  behalf  with  the  consent  of  the  family  council 
(Ztaw  of  Procedure  in  Actions  relating  to  Personal  Status,  Art. 
28).  In  case,  however,  he  has  died  before  the  birth  of  the  child,  or 
after  the  birth  of  the  child  and  before  the  termination  of  his  right  of 
contest,  any  person  whose  right  of  succession  is  affected  by  the 
presence  of  the  child,  or  the  blood  relatives  (and  quasi-blood-relatives) 
of  the  husband  within  the  third  degree  of  relationship,  may  bring  an 
action  of  contest,  but  this  only  within  one  year  from  the  day  of  the 
death  of  the  husband.  In  case  of  the  husband  dying  after  he  or  his 
guardian  (in  case  he  is  "  incompetent ")  has  instituted  the  action, 
any  one  of  the  persons  above  ennumerated  may  take  over  and  pro- 
secute the  action  in  his  stead  (Ditto,  Art.  29). 

But  to  return  to  the  legal  presumptions  from 
which  we  have  made  a  considerable  digression.  In 
the  case  of  a  woman  who  has  re-married  contrary  to  the  provisions  of 
Art.  767 — that  is,  within  six  months  from  the  day  of  the  termination 
or  annulment  of  her  former  marriage,  these  two  presumptions  may 
sometimes  clash  with  each  other,  as  when  she  has  been  delivered  of 
a  child  within  three  hundred  days  from  the  day  of  the  termination 
or  annulment  of  her  former  marriage,  and  after  two  hundred  days 
from  the  day  of  the  second  marriage.  In  such  a  case  the  question 
arises  as  to  whether  the  child  is  to  be  presumed  to  be  the  child  of 
her  former  husband  (because  it  was  born  within  three  hundred  days 
from  the  day  of  the  termination  or  annulment  of  her  former  mar- 
riage), or  is  it  to  be  presumed  to  be  the  child  of  her  present  husband 
(because  it  was  born  after  two  hundred  days  from  the  day  of  the 
marriage)  ?  Under  circumstances  like  these,  where  the  father  of  the 
child  cannot,  thus,  be  determined  according  to  the  provisions  under 
consideration,  it  is  to  be  determined  by  the  Court  (Art.  821)',  upon  an 
action  to  that  purpose  being  brought  by  the  mother  of  the  child  or 
her  present  or  former  husband.  On  a  judgment  declaring  either 
the  former  or  present  husband  to  be  the  father  of  the  child  becom- 
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ing  irrevocable,  the  child  is  deemed  to  have  been  his  legitimate  child 
ab  initio.  In  case,  however,  it  is  found  by  the  judgment  that 
neither  the  one  man,  nor  the  other  is  its  father,  then  the  child  is 
regarded  as  having  been  the  natural  child  of  the  mother  from  the 
very  beginning. 

A  similar  case  may  also  occur  in  the  event  of  a  married  woman 
having  committed  bigamy  and  been  delivered  of  a  child  within  a 
doubtful  period.  In  this  case,  too,  the  father  of  the  child  must  be 
determined  by  the  Court  after  the  example  set  by  the  Article  in 
question. 

Sub-section  2. 

Illegitimate  Children  {Shiseiji). 

(Shoshi  and  Illegitimate  Children  Proper). 

Children  born  outside  of  lawful  wedlock  are 

Illegitimate     illegitimate     children    {Shiseiji).      These    include 

1  children  whose  fathers  are  unknown,  and  some 

also  whose  mothers  even  are  unknown,  as  in  the  case  of  foundlings. 

A  natural  child  may  be   acknowledged  by   the 

Art  827        father  or  mother  (Art.  827, 1).   While  acknowledg- 

Acknowledg-     ment  by  foe  mother  produces  no  change  in  the 

illegitimate  status  of  the  child,  a  child  recognized 

by  the  father  becomes  a  shoshi  (a  sort  of  semi-legitimate  child).    It 

will  thus  be  seen  that  illegitimate  children  proper  are,  practically 

speaking,  illegitimate  children  unrecognized  by  their  fathers,  there 

being  but  few  natural  children  who  are  not  recognized  by  their 

mothers. 

Acknowledgment  (ninchi)  may  be  either  (1)  voluntary  or  (2) 
compulsory. 

I.    Voluntary  Acknowledgment  (Ninchi). 


Voluntary 
acknowledg- 


This  can  only  be  effected  by  the  father  or 
mother.     Even  when  he  or  she  is  an  "  incom- 


ment  petent "  person  it  is  not  necessary  to  obtain  the 
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Art  82R        consent  of  his  or  her  guardian  (Art.  828).     The 
latter  has  no  power  to  acknowledge  the  child  on 
behalf  of  his  principal. 

,  .  _„ft  In  its  essence  acknowledgment  is  a  unilateral 

act,  but  in  case  the  child  in  question  has  attained 
majority  it  is  necessary  to  obtain  his  (the  child's)  consent  (Art.  830), 
because  it  may  perhaps  be  prejudicial  to  the  best  interests  of  the 
child  to  be  acknowledged  by  impecunious  or  disreputable  parents 
after  he  has  been  allowed  to  shift  for  himself  until  he  has  become  of 
age,  and,  it  may  be,  succeeded  in  gaining  a  prominent  position  in 
society  or  amassing  wealth. 

It  being  the  object  of  acknowledgment  to  form  parental  rela- 
tions between  the  acknowledging  and  acknowledged  party,  it  is 
usually  effected  during  the  lifetime  of  the  child  ;  but  acknowledg- 
ment can  be  effected  even  after  the  child  is  dead,  or  while  it  is  still 
in  the  womb  of  the  mother. 

In  order  to  acknowledge  a  child  still  in  the 
womb  of  the  mother,  it  is  necessary  to  obtain  the 
consent  of  the  mother  (Art.  831,  1),  because  no  one  knows  better 
than  she  whether  the  child  is  really  the  child  of  the  alleged  father. 
A  dead  child  cannot  be  acknowledged  unless  he  or  she  has  left 
lineal  descendants  behind  him  or  her,  because  there  would  be  no 
object  in  acknowledging  a  deceased  child  unless  it .  accrued  to  the 
advantage  of  his  or  her  children.  But  if  such  lineal  descendants  are 
of  age,  acknowledgment  can  only  be  effected  with  their  consent 
(Art.  831,  2). 

As  regards  the  required  consent  of  the  child  or  of  his  or  her 
lineal,  descendants,  it  may  be  given  by  the  guardian(s)  of  such  party 
(parties)  if  the  latter  has  (have)  no  capacity  of  will ;  because  if  the 
guardian  can  make  a  demand  upon  the  father  or  mother  to 
acknowledge  the  child  (see  Art.  835),  the  logical  inference  is 
that  he  may  also  give  the  requisite  consent  on  behalf  of  the  same. 

Acknowledgment  is  usually  effected  by  notifi- 
cation    to    the    .Registrar    (Art.    829,   1) ;    Law 
Concerning  Family  Registries,  Arts.  81,  82  and  83) ;  but  it  may 
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also  be  effected  by  Will  in  case  the  father  or  mother  is  on  the  verge 

of  death  and  there  is  no  time  to  proceed  in  the  regular  manner,  or  is 

too  solicitous  about  his  or  her  reputation  to  consult  the  welfare  of 

the  child  by  acknowledging  the  latter  during  his  or  her  lifetime  (Art. 

829,  2).     It  goes  without  saying  that  such  Will. must  conform  to  the 

provisions  relating  to  Wills  in  general. 

Any  person   who  believes  himself  to  be  the 

Compulsory      chM  of  anotber  Js  not  bound  to  wait  for  the  other 
ELcknowlcdfif* 

ment  party   to   acknowledge   him,    but   may    bring   an 

action  against  the  supposed  father  (for  it  is  usually 
the  father  whose  acknowledgment  is  required)  and  compel  ac- 
knowledgment. In  some  countries,  this  "  search  for  paternity  "  is 
forbidden,  because  it  is  feared  that  unscrupulous  persons  may  be 
tempted  to  make  false  charges  to  the  prejudice  of  innocent  parties  ; 
but  in  Japan  the   possible   abuse  in  that  direction  is  deliberately 

risked   for  the  protection   of  the  interests  of  the 
Art  835 

abandoned  children.      Such  a  demand,  however, 

can  only  be  made  by  the   child   himself  so  long  as  he  is  alive, 

but  subsequent  to  his  death  his  lineal  descendants  may  also  make 

it.     In  the  event   of  the    claimant    having   no    capacity  of  will, 

the  person  exercising  parental  power  over  him,  or  his  guardian, 

may  prefer  such  demand  on  his  behalf  (Art.  835).     In.  case  the 

demand  of  the  plaintiff  is  found  to  be  reasonable,  the   defendant  is 

ordered  to  effect  acknowledgment ;  and  on  the  judgment  becoming 

irrevocable,  it  produces  the  same  effect  as  if  acknowledgment  was 

effected  in  due  form. 

Acknowledgment  has  the  effect  of  confirming 

Effect  of  ac-      ^e  factthat  the  parties  are  parent  and  child,  and 

it  takes  effect  retroactively  as  from  the  time  of  birth 

of  the  child  (so  that  a  child  recognized  by  the  father  has  been  his 

shoshi  from  the  beginning,  and  a  foundling  recognized  by    the 

mother,  her  natural  child  from  the  beginning) ;  but, 

for  the  protection  of  the  vested  interests  of  third 

persons,  it  is  further  and  specially  provided  that  the  rights  which  third 

persons  have  already  acquired  (in  the  way   of  succession,  etc.)  are 
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not  to  be  prejudiced  by  the  retroactive  effect  of  the  acknowledgment 
Art.  832). 

Invalidity  and  ^n  cass  acknowledgment  does  not  fulfil  the 

annulment  of    conditions   legally  required,  it  is-  void  -per  se  and 

acknowledg-     without  any  special  formalities  being  gone  through, 

ment  although   any  person  interested  in   having  the  in 

validity  of  an   acknowledgment   confirmed   may   bring   an  action 

to  obtain  such  confirmation. 

In  any  case,   the  father  or  mother  who  has 
effected  acknowledgment  cannot  annul  it  (Art.  833), 
because  if  he  or  she  could,  the  status  of  the  child  would  be  at  the 
mercy  of  the  acknowledging  party,  who  might  acknowledge  or  dis- 
own the  child  just  as  it  might  suit  his  or  her  caprice  or  convenience. 

But  it  may  sometimes  happen  that  a  party 
who  really  is  not  the  father  or  mother  of  a  given 
person  may,  either  by  mistake  or  from  interested  motives,  want  to 
acknowledge  such  person.  In  such  a  case,  the  party  principally 
concerned,  or  any  other  person  interested,  may  demand  the  annul- 
ment of  the  acknowledgment  upon  producing  proofs  to  the  contrary 
(Art.  834).  This  is  to  be  effected  by  an  action  for  annulment  of 
acknowledgment  (provided  for  in  the  Law  of  Procedure  in  Actions 
relating  to  Personal  Status)  because  the  acknowledging  party  having 
no  power  to  annul  the  acknowledgment  even  if  he  desired  to  do  so, 
it  would  be  unless  to  demand  the  annulment  direct  from  him.  When 
the  judgment  anulling  the  acknowledgment  becomes  irrevocable,  it 
takes  effect  retroactively  so  that  the  acknowledgment  is  legally  con- 
sidered as  never  having  been  effected  (Art.  834). 

T     ...      ..  The  cases  where  illegitimate  children  {shoslii 

of  illegitimate    a^  illegitimate  children  proper)  acquire  the  status 

children        of  legitimate    clmidren — that    is,    they  are    fully 

Art.  836        legitimated — are  as  follows  : — 

1.    A  shoshi  acquires  the  status  of  a  legitimate  child  at  the 

time  its  parents   are  legally   united  in  marriage  (Art, 

836,  1); 
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2.  An  illegitimate   child  acknowledged  by  the    father   and 

mother  while  united  in  marriage  acquires  the  status'  of 
a  legitimate  child  as  from  the  time  of  such  acknowledg- 
ment (Art,  836,  2) :  for  the  application  of  this  provision, 
it  is  obvious  that  it  is  not  absolutely  necessary  that  the 
child  should  be  acknowledged  by  both  parents  while 
married ;  but  if  the  child  was  already  acknowledged  by 
the  mother  it  suffices  for  the  father  to  acknowledge  it 
subsequent  to  his  marriage  with  its  mother  and  during 
the  continuance  of  that  marriage  ; 

3.  In  case  the  (real)  parents  of  a  shoshi  have  married  subse- 

quent to  the  death  of  that  child,  or  an  illegitimate  child 
has  been  acknowledged  by  both  its  parents  while  mar- 
ried, also  subsequent  to  the  death  of  that  child,  then  the 
lineal  descendants  of  the  deceased  child  acquire  the  status 
of  lineal  descendants  of  a  legitimate  child  (Art.  836,  3). 
It  should  be  noted  that  legitimation  does  not  take  retroactive 
effect  as  from  the  birth  of  the  child,  but  only  from  the  tune  of  the 
marriage  or  acknowledgment  (as  the  case  may  be) ;  and  that  for  the 
purposes  of  determining  the  order  of  succession  to 
the  house,  the  child  legitimated  as  above  is  deemed 
to  have  been  born  at  the  time  when  it  was  legitimated  (Art.  970,  2). 

Section   3. 
Adopted  Children  (Yoshi). 

Sub-section   1. 
Generally. 


Adoption 


Adoption  (yoshi-engumi)  is  generally  consider- 
ed as  owing  its  origin  to  the  idea  of  perpetuating 
the  house  by  means  of  "  artificial "  children  where  there  are  no 
"  real "  ones,  and  thus  insuring  religious  services  for  the  benefit  of  the 
manes  of  one's  ancestors.  But  after  the  system  was  once  inau- 
gurated  its  convenience  became  apparent  in  several  ways ;  and 
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and  resort  has  been  had  thereto  for  various  other  purposes,  while  aa 
a  usual  thing  it  is  males  who  are  adopted,  the  adoption  of  girls  is 
far  from  being  rare.  Nowadays,  girls  (usually  of  obscure  origin  or, 
it  may  be,  daughters  of  bumble  relatives)  are  sometimes  adopted  by 
distinguished  families  in  order  to  be  immediately  married  into  other 
equally  distinguished  families,  the  idea  being  to  give  the  girls  a  kind 
of  social  status  or  cachet,  and  thus  to  provide  an  excuse  for  otherwise 
utterly  unequal  marriage,  From  a  legal  point  of  view,  adoption 
may  be  defined  as  "  a  juristic  act  the  object  of  which  is  to  enable 
one  of  the  parties — the  adopted  child  (yoshi) — to  acquire  the  status 
of  a  legitimate  chUd  of  the  other  party — the  adoptive  parent(s)  yoshin 
— and  which  takes  effect  upon  a  notification  being  made  to,  and  ac- 
cepted by,  the  Kegistrar  (or  his  equivalent)." 

Sub-section  2. 
Formation,  of  Adoption  (Yoshi-engumi  no  seiritsu). 

The  conditions  to  be  fulfilled  for  the  effective 

on      ons       conc]usion  0f  an  adoption  are  : — 
of  adoption  c 

(1)    Only    a    person    of    full    age      can     adopt 
Art.  837  837). 

(2)  The  adopted  child  must  not  be   ascendant  to,    or   older 

than,  the  adoptive  parent  (Art.  838) ;    thus,  one 
"  cannot  adopt  (say)  one's  uncle  or  aunt  even  though 

the  latter  happens  to  be  younger  than  oneself:  with 
the  exception  of  elders  and  ascendants,  however,  any 
person  (including  one's  brothers  and  illegitimate  children 
even)  may  be  freely  adopted  ; 

(3)  No  married  man  or  woman  can  be  a  party  to  an  adop- 

tion (adopt  or  be  adopted)  except  with  the  consent 

'  of  his  wife  (her  husband)  and  conjointly  with  the 

same  (Art.  841,  1) ;  because  the  harmonious  relations 

of  the  husband   and  wife  ought  not    to   be  sacrificed 

to  the  acquisition  of  an  artificial  child  ; 

(4)  A  person  to  whose  house  there  is  a  male  legal  heir  may  not 


576  EELATIVES 

ajdopt    another  male    (Art.   839),  because  such  a 
xi.  course  is  usually  productive  of  nothing  but  positive 

harm  ;  but  even  where  there  is  a  male  legal  heir  to  the 
house,  another  male  may  be  adopted  if  it  be"  for  the 
purpose  of  marrying  him  to  a  girl  belonging  to  the 
house  either  by  muko-yoshi-engumi  (which  is  usually 
the  case)  or  otherwise  ; 

(5)  A  guardian  may  not   adopt   his   ward    either  while  he 

is   still   acting   as    guardian,    or    after  the  termi- 
Art.  840  .  . 

nation  of  his  functions  so  long  as    the   account 

of  management  is  not  completed  (Art.  840,  1) — a  pro- 
vision which  has  been  adopted  after  the  example  of 
the  German  and  Italian  Civil  Codes  in  order  to  pre- 
vent the  guardian  from  usurping  his  ward's  property  or 
covering  his  improper  proceedings  by  summarily  adopt- 
ing the  ward.  But  by  Will  a  person  may  adopt  even  his 
ward  (Art.  8-10,  2),  because  in  that  case  the  adoption 
is  destined  to  take  effect  after  the  death  of  the  guardian 
himself  and  cannot  be  from  interested  motives  ; 

(6)  As  an  adoption  is  not  merely  productive  of  grave  effect 

upon  the  status  of  the  parties  concerned,  but  seri- 
ously affects  the  family  relations,  the  consent  of 
certain  persons  is  necessary  as  in  the  case  of  marriage, 
although  it  is  not  necessary  for  an  incompetent  person 
to  obtain  the  consent  of  his  guardian  in  order  to  get 
married  (Art.  847).     Thus  :— 

(a)    When  a  person  of  full  age  adopts,  or  a. 
person  of  at  least  fifteen  years  of  age  is  adopted,  the 
""    '  consent  must  be  obtained  of  the  father  and  mother  be- 

longing to  the  same  house  (Art.  844).  In  case,  however, 
the  step-father,  step-mother  or  chakubo  refuses  to  consent 
to  the  intended  adoption  by,  or  of,  a  child  as  above, 
the  child  may  adopt  or  be  adopted  with  the  consent 
of  the  family  council  (Arts.  846  and  773).  If  either  the 
father  or  mother  is  unknown,  or  is  dead,  or  has  left  the 
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bouse,  or  is  unable  to  express  his-  or  her  intention,  the 
consent  of  the  other  parent  onlyas  sufficient ;  and  if  both 
the  father  and  mother  are  unknown,  or  are  dead,  or 
have  left  the  house,  or  are  unable  to  express  their  inten- 
tion, the  child  (if  a  minor)  must  obtain  the  consent  of  his 
guardian  and  family  council  (Art.  846,  and  Art.  772,  2 
and  3).  As  to  an  "  incompetent "  person,  however,  ha 
may  be  a  party  to  an  adoption  without  the  consent  of 
his  guardian  (Art.  846  and  774). 

(b)  A  person  who  is  a  member  of  a  house  can 
only  be  a  party  to  an  adoption  with  the  consent 
of  the  head  of  the  house  (Art.  750)  ; 

(c)  In  case  a  person  who  has  entered  another 
bouse  by  adoption  or  marriage  desires  to  enter  yet 
another  house  as  an  adopted  child,  he  or  she  must 

obtain  the  consent  of  the  father  and  mother  in  his  or  her 
original  house  also,  except  the  party  in  question,  being  a 
married  woman,  is  adopted  into  another  house  conjointly 
with  her  husband  (Art.  845).  In  this  case,  too,  what  has 
been  said  in  No.  6  (a)  above  applies  mutatis  mutandis 
when  the  step-parent,  etc.  refuse  to  give  the  requisite 
consent,  or  when  the  father  and/or  mother  are  unknown 
(Art.  846). 

(d)  In  case  a  person  who  has  entered  another 

house  by  adoption  or  marriage  desires  to  enter  yet 
_Ai*f"  741  1 

'         another  house  as  an  adopted  child,  he  or  she  must 

obtain  the  consent  of  the  head  of  the  bouse  into  which 

he  or  she  has  married  and  of  his  or  her  original  house 

(Art.  741,  1). 

(7)    The  permission  of  certain  authorities  must  be  obtained  in 

certain  cases : — 

(a)     In  order  to  be  a  party  to  an  adoption,  a  peer 

or  a  member  of  his  family  must  obtain  the  permission  of 

the  Minister  of  the  Household  (Imperial  Ordinance 
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No.  2  of  1907  and  Ordinance  Concerning  Peers,  Arts. 

14  and  17);    ;r, 

(b)    In  order  to  adopt  an  alien,  the  permission  of 

the  Home  Minister  must  be  obtained  (£iaw  No.  21  of 

the  year  1898  and  Home  Department  Ordinance  No. 

51  of  the  year  1899)  ; 

(8)   No  person   who  is   the  legal  expectant  heic 
Art  744  1 

to  a  house  can  be   adopted    into    another 

house  (Art.  744,  1); 

(9)    No  person  who  is  actually  head  of  a  house  can  be  adopted 

into  another  house,  unless,  he  be  able  to  abolish  the 

house  or  retire  first  from  the  headship  of  the  house'; 

(10)  A  would-be  party  to  an  adoption  must  himself  or  herself 

express  an  intention  necessary  to  the .  act ;  but  in  case 

a  man  and   woman  desire  to  be  a  party  to   an 
Art  842  .     .  . 

adoption  conjointly,  if  either  of  them  is  unable  to 

express  his  or  her  intention  (owing  to  insanity,  etc.) 

the  other  party  has  power  to  adopt  or  be  adopted  in 

the  name  of  both  (Art.  842).     If  a  person  who  is  going 

to  be  adopted  is  under  fifteen  years  of  age,  and, 

"' ~"         as  a  consequence,  is  unable  to  express  the  requisite 

intention,  the  father  and  mother  belonging  to  the  house 
may  be  a  party  to  the  adoption  on  behalf  of  the  child 
(Art.  843,  1) ;  but  in  the  case  -of  the  step-father,  step- 
mother or  chakubo,  his  or  her  consent  must  further  be 
supplemented  by  the  consent  of  the  family  council 
(Art.  843,  2).  If  either  the  husband  or  mother  is 
unknown,  or  is  dead,  or  has  left  the  house,  or  is  unable 
to  express  his  or  her  intention  the  consent  of  the  other 
parent  only  is  sufficient ;  and  if  both  parents  are  un- 
known, etc.  the  guardian  and  family  council  for  the 
child  have  power  to  represent  the  same  in  regard  to 
the  adoption  (Art.  846,  1  and  Art.  772,  2  and  3). 

(11)  (Formal    condition  of  Adoption).     An  intention  to  con- 

,  elude   an  adoption  is  to  be  expressed  by  a  notifica- 
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tion  to  the  Eegistrar  either  orally  or  in  writing 
I .  ■       '    >.  '      .  signed  by  the  parties  (or  the  adoptiYe.parent(s)  and 
Art.  757  Z      t^ie  representative(s)  of  the .  adopted,  child  as  per 
■  j.^ j  No.  10  above)  and  two  or  more  adult  witnesses. 

.A  person  who  desires  to  adopt  may  do  so  by 

Art.  848, 1   ■  Will.     This  process  is  useful  to  persons  who ,  wish 

>  ...       s    to furnish'thems^ives  with  heirs  just  on  the  verge 

bv  Will        °f  death,  etc...  In  this  case  the, adoption  does  not 

•   .■  ,.  -    of  course,  take  effect  .directly  upon  the  Will,  taking 

effect  upon  the  death  of  the  testator  ;  it  takes  effect  when  the  party 

who  has  been  named  the  adopted  child  in  the  Will,  or  the  person(s) 

who  is  (are)  entitled  to  act  as  his  (her)  representative  in  the  matter 

as  per  No.  10  above,  has  (have)  consented  to  the  adoption  and  given 

notification  either-  orally  or  in  writing  together  With  the  executor 

of  the  Will  atnd  two  or  more  witnesses  of  full  age  (Art.  848,  1). 

In  case  Japanese  subjects  in  a  foreign  country 
desire  to  conclude  an  adoption,  they  may  make 
notification  to  the   Japanese  Minister  or  Consul  resident  in  that 
country  in  the  same  manner  as  to  the  Eegistrar  (Art.  850). 

Whereas  an  adoption  usually  takes  effect  at 

When  adoption  the  time  when  the  notification  thereof  is  accepted 

takes  effect      ^  t^e  Regjstrar  (or  his  equivalent)  (Art.  847),  in 

Art  847        ^e   e^se  °^  an  ad°pti°n  by  Will  it  takes  effect 
retroactively  as  from  the'  time  of  the  death  of  the 
adoptive  parent,  should  the  notification  thereof  be  accepted  by  the 
Eegistrar  subsequent1  to    his  or    her-  death ;    the 
'         result  being  that  the  adopted  child  is  legally  deem- 
ed to  have  been  the  child  of  the  deceased  at  the  very  moment 
of  the  death  of  the  testator  possessed  of  full  rights  as  the  latter'a  - 
heir  (Art.  848,  2). 

If  an   adoption   does   not   fulfil  any  of  the 

Art  849  > 

material   conditions   enumerated,  above    and   also 

those  of  other  laws  and  ordinances,  the  Eegistrar  should  hot  accept 
the  notification ;  but.  in  case  he  has  actjepted  it,  the  adoption  takes 
effect  (Art.  847) ;  it  is,  however,  liable  to  be  cancelled  in  accordance 
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with  the  provisions  of  Art.  852  et  seq.  In  the  case  of  an  adoption 
which  does  not  fulfil  the  conditions  specified  in  No.  6(b)  and  (d) 
and  No.  8,  however,  if  the  parties  insist  upon  filing  the  notification 
thereof  notwithstanding  the  fact  that  the  Registrar  has  pointed  out 
the  defect,  it  must  be  accepted  (Art.  849,  2).  Irrespective  of  whether 
the  defebt  has  been  pointed  out  or  not,  the  adoption  takes  effect  as 
soon  as  it  has  been  accepted,  although  in  this  case  the  head  of  the 
house  whose  consent  has  not  been  obtained  may  eixclude  such  per- 
son from  his  house  or  forbid  the  said  person's  return  (Art.  750,  2 
and  Art.  741,  2). 

Sub-section  3. 

Invalidity  and  Annulment  of  Adoption. 

(Enguvii  no  muko  oyobi  torikeshi). 

I.  Invalidity  of  Adoption  (Ehgumi  no  torikeshi). 

An  adoption  is  void  in  the  following  cases  only  : — 

1,  If  the  parties  have  had  no  intention  to  effect  the  juristic 

_      ,.,,  act  (Art.  851,  No.   1).     The  "parties"   may  of 

Invalidity  .        .L,       ,,  ,     .  .  ; 

of  adopti  on      c0UrS3  be  either  the   actual  parties  concerned  or 

the   adoptive   parent   and  the   person  entitled  to 

represent  the  adopted  child  as  per  No.  10  above ; 

2.  If  the   parties   have    failed    to   make   notification   to  the 

Eegistrar  (or  his  equivalent) ;  but  in  case  the  notification 
has  been  made  and  accepted  the  validity  of  the  adop- 
tion is  not  affected  even  though  it  may  be  formally 
defective  (Art.  851,  No.  2). 
But  any  person  interested  in  having  the  invalidity  of  an  adop- 
tion confirmed  may  bring  an  action  for  the  purpose  in  accordance 
with  the  provisions  of  the  Law  of  Procedure  in  Actions  relating  to 
Personal  Status. 

II.  Annulment  of  Adoption  (Engumi  no  torikeshi). 

Annulment 

of  adoption  An  adoption  can  be  annulled  in  the  following; 

Art.  852        case  only.     (Art.  852). 
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1.  If  the  adoption  is  one  made  by  a  person  under  age  (con- 

trary to  Art.  837),  in  which  case  the  annulment  can  be 
„  demanded  by  the  adoptive  parent,  or  his  legal 
representative,  except  six  months  have  elapsed 
after  the  attainment  of  majority  by  the  adoptive  parent, 
or  the  act  has  been  ratified  during  the  said  period 
(Art.  853) ; 

2.  If  it  is  an  adoption  of  an  ascendant  or  elder  (contrary  to 

Art.  838),  in  which  case  each  party,  the  head  of  the 
house  to  which  he  or  she  actually  belongs  or  any 
of  his  or  her  relatives  may  demand  the  annulment 

(Art.  854) ; 

3.  If  it  is  an  adoption  of  a  male  by  a  person  who  already 

has  a  male  legal  heir  to  bis  house  (otherwise  than  as 
husband  to  a  daughter  of  the  house)  (contrary  to 
Art.  839),  in  which  case  the  annulment  may  be 

demanded  by  each  party  or  any  of  his  or  her  relatives 

(Art.  854) ; 

4.  If  it  is  an  adoption  by  a  guardian  of  his  ward  (contira'ry  to 

Art.  840),  in  which  case  the  annulment  may  be  de- 
manded by  the  adopted  child  or  any  of  his  or 
her  relatives  on  the  side  of  his  or  her  original 
house ;  but  the  right  lapses  if  the  act  has  been  ratified 
or  six  months  have  elapsed  after  the  completion  of  the 
account  of  management  (Art.  855,  1).  In  case,  how- 
ever, the  Ward  adopted  is  a  minor  or  an  "  incom- 
petent "  person,  ratification  is  void  unless  made  after 
he  has  attained  majority  or  recovered  legal  capacity 
(as  the  case  may  be)  (Art.  855,  2).  In  the  event  of 
the  account  of  management  having  been  completed 
before  the  ward  (adopted  child)  has  attained  majority  or 
recovered  capacity  (as  when  the  guardian  has  resigned 
from  his  post  as  sucb),:the  right  to  demand  the  annul- 
ment does  not  expire  until  six  montljs  after  the  adopted 
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■child  has  attained  majority  or  recovered  legal  capacity 
(Art.  855,  3). 

5.  If  it  is  an  adoption  by,  or  of,  a  married  man  or  woman 

without  the  concurrence  of  his  wife  (her  husband)  "(con- 
trary to  Art.  841),  in  which  Case  annulment  can 
he  demanded  by  the  spouse  who' has  not  con- 
sented to  the  adoption,  unless  the  act  has  been  ratified 
by  the  said  spouse  after  he  or- she-  became  aware  of  the 
adoption,  or  six  months-  have  elapsed  without  his  or 
her  taking  any.  step- after  the. party -became  aware  of 
the  fact  of  the  adoption,  which  is  then  legally  deemed 
to  have  been  ratified  (Art.  856)  ; 

6.  If  it  is  an  adoption  by  a  child  of  full  age  or  of  a  child  of 

at  least  fifteen  years  of  age  without  the  consent  of  the 
father  and  mother  belonging  to  the  same  house 
(contrary  to  Art.  844),  or  with  their  consent 
obtained  by  fraud  or  coercion,  or  if  it  is  an  adoption 
of  a  person  (who  has  entered  another  house  by  mar- 
riage or  adoption)  into  yet  another  house  without  the 
consent  of  the  father  and  mother  belonging  to  his  or 
her  original  house  (contrary  to  Art:  845),  or  with  their 
consent  obtained  by  fraud  or  coercion,  in  which  case 
the  annulment  may  be  demanded  by  any  person  whose 
requisite  consent  has'  not  been  obtained  or  has  been 
obtained  by  fraud-  ,or  coercion,  which- right,  however, 
lapses-.: — 

(1)  If  six  months  have  elapsed  from  the  time 
when  the  person  entitled  became  aware  of  the  fact  of  the 
adoption,  or  discovered  the  fraud,  or  was  relieved  from 
coercion  ;  '     ,  < 

(2)  If  the  person  entitled  has  made  a  ratification 
(during  the  said  term  of  six  months) ; 

(3)  If  two  years  have  elapsed  from  the  day  when 
the  notification  of  the  adoption  was  made  to  the  Ee- 

-  gistrar.     (Art.  857).  >r - 
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1.    If  the  adoption  being  a  muko-yoshi-engumi, .  the  marriage 
is  void  or  annulled,  in  which  case  each  party  to  the1 
Art  858        adoPtiori  (no*  *»  the  marriage)— that  is,  the  adopv 
;  tive  ^'parents  or  .the.  adopted  child— may  demand- 
annulment  ;  but   the  right  lapses  against  either  party 
who  has  not  exercised  it  within  six  months  after  he  be- 
came aware  of  the  fact  of  the  marriage  being  void  or 
having  been  annulled,  or  who  has  renounced  his  right 
of  cancellation  (Art.  858)  ; 
8.   If  the  adoption  has  been  effected  by  means  of  fraud  or 
coercion;  in  which  case  the  annulment  may  be  demand- 
ed  by  either  party  Who  has  become  a  party  thereto 
because  of  such  fraud  or  coercion,  except  six  months 
have  elapsed,  Or  the  act  has  been  ratified  by  that  party, 
after  the  latter  discovered  the  fraud  or  was  relieved  from 
coercion  (Art.  859). 
The  right  in  question  is  exercised  by  means  of  an  action  for 
annulment  of  adoption  brought  in  accordance  with  the  provisions  of 
the  Law  of  Procedure  in  Actions  relating  to  Personal  Status  ;  but 
in  the  case  contemplated  in  No.  7  above,  an  action  for  the  annul- 
ment of  the  adoption  may  be  brought  incidentally  to  another  action- 
for  the  invalidity  or  annulment  of  the  marriage  (ancillary  part  of 
Art.  858,  1). 

_,-.  On  the  judgment  annulling  an  adoption  be- 

annnulment     commg  ^n^  an^  conclusive,  the  adoption  which 
of  adoption      has  come  into  effect  is  terminated  for  the  future 

Art  859        mty  (Art"  8'39  an<i  Art-  787>  *)>  tlie  result  being 
that  whereas  thereafter  the  adoption  is,  in  all  res- 
pects,'considered  as  never  having  been  formed,  no 
facts  which  may  have  come  into  existence  as  a  result  of  the  adoption," 
and  prior  to  the  annulment  thereof,  are  in  any  way  affected,  with 
the  following  exception  only : 

If  either  party  has  acquired  property  by  reason  of  the  adoption, 
he  must  restore  it  in  so  far  as  he  is  thereby  actually  enriched  if  at  the 
time  of  the  adoption  he  was  not  aware  of  there  being  any  cause  of 
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annulment.  If,  on  the  contrary,  he  was  at  that  time  aware  of  the 
existence  of  any  such  cause,  he  must  restore  the  whole  of  the  pro- 
perty acquired,  and  (if  the  other  party  acted  in  good  faith)  make 
compensation  for  damages  (Art.  859  and  Art.  787,  2  and  3). 

Sub-section  4. 
Effect  of  Adoption  (Yoshi-engumi  no  horyohu). 

(1)  The  adopted  child  acquires  from  the  day 
,  6<1.  °         of  adoption  the  status  of  a  legitimate  child  of  the 

adoptive  parent  (Art.  860).     For  the  purpose  of 

determining  the  order  of  succession  to  the  house, 

Art.  970,  2      ^  an0ptea\  child  is  regarded  as  born  at  the  time 

when  he  acquired  the  status  of  a  legitimate  child  (Art.  97 Q,  2)— that 

is,  when  the  notification  of  the  adoption  was  accepted  in  ordinary 

cases,  or  (in  the  case  of  an  adoption  by  will)  at  the  time  of  the  death 

of  the  adoptive  parent— a  precaution  for  the  protection  of  the  rights 

of  real  legitimate  children  of  the  same  sax.     As  to  the  rank  which  a 

muko-yoshi  is  to  occupy  in  the  order  of  succession, 

it  is  specially  provided  that  he  must  yield  to  a  son 

who  has  been  born  even  subsequent  to  his  adoption  (Art.  973). 

(2)  As  a  natural  consequence  of  (1)  the  same 
relationship  as  blood  relatives  is   formed  between 

the  adopted  child  and  the  blood  relatives  of  the  adoptive  parents 
(Art.  727). 

(3)  The  adopted  child  enters  the  house  of  the 
adoptive  parent  (Art.  861). 

It  should  be  noted  that  while  the  adopted  child  acquires  a  new 
position  in  the  adoptive  house,  the  rights  and  duties  Which  he  has 
so  far  enjoyed  or  borne  in  his  original  house  do  not  cease  to  exist 
with  the  exception  of  those  connected  with  his  position  as  a  member 
of  that  house. 


Dissolution 
of  adoption 
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Sub-section  5. 
Dissolution  of  Adoption  (Ri-eri). 

Although  an  adoption  is  effected  in  order  that 
persons  who  are  not  really  parent  and  child  may 
live  as  if  they  were,  human  affairs  do  not  always 
run  smoothly  and  succeed  as  proposed.  So,  instead  of  binding  the 
parties  to  the  union  even  after  it  has  become  disagreeable  or  objec- 
tionable, they  are  enabled  to  part  company  either  by  mutual 
agreement  or'  by  judicial  intervention  unless  the 
adopted  child  has  become  and  actually  is  the  head 
of  the  house  (Art.  874). 

I.     Dissolution  of  Adoption  by  Mutual  Agreement.. 
(Kyogi-jo  no  ri-en). 

An  adoption  may  be  dissolved  by  mutual 
agreement  of  the  parties  (Art.  862,  1),  or  (in  case 
the  adopted  child  is  under  fifteen  years  of  age  and  consequently  is 
unable  to  express  his  intention)  by  mutual  agreement  of  the  adoptive 
parent  and  the  persons  with  whose  consent  the  child  was,  or  ought 
to  have  been,  adopted  (Art.  862,  2). 

Further,  while,  in  order  to  be  a  party  to  an 
adoption,  a  child  must  always  obtain  the  consent  of 
the  father  and  mother  belonging  to  the  same  house,  in  the  case  of 
the  dissolution  of  an  adoption  it  is  only  a  child  under  twenty-five 
years  of  age  who  is  reguired  to  obtain  the  consent  of  the  persons 
whose  consent  would  be  necessary  were  the  self-same  adoption  to  be 
contracted  anew.  In  this  case,  too,  if  either  the  father  or  mother  is 
unknown,  etc.  it  suffices  to  obtain  the  consent  of  the  other  parent 
only ;  and  if  both  the  parents  are  unknown,  etc.  the  consent  of  the 
guardian  and  family  council  will  be  sufficient ;  and  should  the  step- 
parent or  chakubo  refuse  to  give  the  necessary  cousent,  the  .consent 
of  the  family  council  may  be  substituted  for  it  (Art.  863). 
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In   the   case  of  an   "incompetent"  person, 
however,  it  is  not  necessary  to  obtain  the  consent  of 
his  guardian  (Arts.  864  and  774). 

An  intention  to  dissolve  an  adoption  must  be  expressed  by  a, 
notification  to  the  Registrar,  either,  orally  or  in  writing  signed  by  the 
parties,  or,  (in  case  the  adopted:  child  is  under  fifteen  years  of  age) 
*  *  oca  the  .adoptive,  parent  and'tbe  persons  entitled  to  give 
■  consent  to  the 'adoption  in  question,  and  two  or 
more  adult  witnesses  (Arts.  864  and  774).  The  notification  must 
also  fulfil  the  conditions  required  by  Art.  95  et  seq.  of  the  Law  Con- 
cerning Family  Begistries'. 

-,   The  notification  must  not  be  accepted  by  the 

Registrar  unless  and  until  he  "has  satisfied  himself 

that  it  is  not  contrary  to  the  law  ;  but  in  case  he  has  accepted  it  in 

contravention  of  this  provision,, the  dissolution  of  the  adoption  takes 

effect  notwithstanding  the  defect  (Art.  865). 

,  „„„  «  An  abnormal  form  of  dissolution  of  adoption 

Art  862  3 

by  mutual  agreement  is  where  an  adoption  is  dis- 
solved by  the  adopted  child  subsequent  to  the  death  of  the  adoptive 
parents.  In  this  case,  the  dissolution  of  the  adoption  can  be  effected 
by  mutual  agreement  between  the  adopted  child  (or  persons  entitled 
to  represent  the  adopted  child  in  respect  to  the  adoption  in  question 
in  case  the  adopted  child  is  under  fifteen  years  of  age);and  the  head 
of  the  adoptive  house  (Art.  862,  3). 

II.     Judicial  Dissolution  of  Adoption. 
(Saiban-jo  no  Bi-en).  .-,         >  . . 

Judicial  ^  satisfactory  arrangements  cannot  be  reached 

dissolution      by  mutual   agreement,   then  judicial  intervention 
of  adoption      may  be   resorted   to;  but  in  the  following  cases 
Art.  866        only  (Art.  866)  :— 

1.     If  ill-treatment  or  gross  insult  has  been  received  from  the 

other  party  ;  unless  the  party  has  condoned  that  act  of 

Arts.  868  and    *^e  °*ner>  or  one  vear  nas  elapsed  from  the  time 

Art.  870        when  he  became  aware  of  the  fact,  or  ten  years 
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have  elapsed  from  the  time  of  occurrence  of  the  fact 
(Arts.  868  and  870) ; 
2.    If  wilfully  and  deliberately  deserted  by  the  other  party,  sub- 
ject to  the  same  exception  as  above  (Arts.  868  and  870)  ; 

'3.  If  ill-treatment  or  gross  insult  has  been  received  from  any 
lineal  ascendant  of  the  other  party  (adoptive  parent), 
except  the  suffering  party  has  condoned  the  act  of  the 
lineal  ascendant  of  the  other,  or  one  year  has  elapsed 
from  the  time  when  he  became  aware  of  the  fact,  or  ten 
years  have  elapsed  from  the  time  of  occurrence  of  the 
fact  (Arts.  868  and  870) ; 

'4.  If  the  other  party  has  been  sentenced  to  major  imprison- 
ment (equivalent  to  penal  servitude)  for  a  term  of  one 

■         year,  or  any  other  graver  penalty,  subject  to  the 
Art.  869-870  ,.  -._      ,         ,  ...  , 

same  exceptions  as  in  No.  1,   and  also  except  the 

party  has  consented  to  the  act  of  the  other,  or  has  him- 
self been  condemned'  to  any  such  penalty  as  herein 
•  mentioned  (Arts.  868-870) ; 
"5.  If  the  other  party  (the  adopted  child)  has  been  guilty  of  a 
grave  fault  tending  to  disgrace  the  family  name  or 
endanger  the  property  of  the  house,  subject  to  the  same 
exceptions  as  in 'No.  1  (Arts.  868  and  870)  ; 

6.  If  the  other  party  (the  adopted  child)  has  absconded  and 

does  not  return  for  three  years  or  more,  except   the 

adoptive  parent  has  condoned  the  act  of  the  adopted 

*    'u        child  (Art.  868)  or  one  year  has  elapsed  from  the 

Art*  871        tjrng  when  the  adoptive,  parent  knew  of  the  return 

of  the  adopted  child,  or  ten  years  have  elapsed  from  the 

time  of  the  latter's  return  (Art.  871) ; 

7.  If  it  has  been  uncertain  for  three  years  or  more  whether 

the  other  party  (adopted  child)  is  living  or  dead,  except 
'     after  it  has  been  ascertained  whether  he  or  she  is 
A1**  872        living  or  dead  (Art.  872)  ; 

8.  ;If  any  of  either  party's  lineal  ascendants  has  been  sub- 

jected toill4reatinent  or  gross  insult  by  the  other  party, 
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except  one  year  has  elapsed  from  the  time  when 

Art  R70 

Ji'  *  *  the  party  became  aware  of  the  fact,  or  ten  years 

have  elapsed  from  the   time  of  occurrence  of  $le  fact 

(Art.  870) ; 

9.    If  the  adoption  being  a  muko-yoshi-engumi,  there  has 

been  a  divorce  (in  case  the  marriage  has  been  void  or 

annulled,  the  adoption  can  be  annulled  in  accordance 

with  Art.  858),  or  if  the  adopted  child  having  been 

married  to  a  girl  in  the  house,  there  has  been  a 

divorce  or  an  annulment  of  the  marriage,  except 

six  months  have  elapsed  from  the  time  when  the  party 

became  aware  of  there  having  been  a  divorce  -or  the 

marriage  having  been  annulled,  or  the  right  to  demand 

the  dissolution  of  the  adoption  has  been  waived  (Art. 

873). 

So  long  as  the  adopted  child  is  under  fifteen 
years  of  age,  the  persons  who  would  be  entitled  to 
give  consent  to  the  adoption  in  question  may  bring  the  action  on 
behalf  of  the  adopted  child ;  if  in  such  a  case  a  step-parent  or  a 
chakiAo,  acts  for  the  child,  this  may  only  be  done  with  the  consent 
of  the  family  council  (Art.  867). 

An  action  for  the  dissolution  of  an  action  must  be  brought  in 
accordance  with  the  provisions  of  the  Law  of  Procedure  in  Actions 
relating  to  Personal  Status  ;  but  in  the  case  contemplated  in  No.  9, 
such  action  may  be  brought  incidentally  (joined)  to 
'  another  action  for  divorce  (in  case  the  adoption  is  a 
muko-yoshi-engumi),  or  another  action  for  divorce  or  the  annulment 
of  the  marriage  (in  case  the  adopted  child  has  been  married  to  a 
daughter  of  the  house)  (Art.  873, 1). 

On  the  judgment  decreeing  the  disBoli^ion  of 

dissolution      *^e  a^°P^on  becoming  irrevocable,  (1)  the  relation- 

of  adoption      ships  between  the  adoptive  parent  and  his  or  her 

Art.  730        blood-relatives  on  the  one  hand  and  the  adopted 

A  t  71Q        Ck^  on  *^e  ot^er  are  tenrunafced  (Art.  730),  (2)  if 

the    adopted    child    is    from   another  house,    he 
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returns  to  the  latfcer's  house  (Art.  739),  in  which  he  recovers  the 
Art  875  3tatus  which  he  formerly  occupied,  but  the  rights 
already  acquired  by  third  persons  cannot  be  pre- 
judiced: (Art.  875).  The  ancillary  part  of  this  Article  is  intended  to 
settle  the  question  of  whether  the  second  or  third  son  is  to  succeed  to 
the.  house  in  case  the  second  son  has  been  adopted  into  another  house 
but  returned  to  the  house  subsequent  to  the  death  of  the  eldest  son, 
the  custom  obtaining  prior  to  the  enforcement  of  the  Civil  Code  hav- 
ing been  various,  the  third  son  being  preferred  among  peers  and  the 
second  son  among  shizoku  and  commoners.*  The  Article  in  question 
is  usually,  interpreted  as  meaning  that  in  such-  a  case  the  second 
son  becomes  next  heir  to  the  house-  instead  of  the  third  son,  unless 
the  third  son  has  already  entered  upon  the  succession.  According  to 
this  view,  it  would  appear  that  the  "  right  "  of  an  heir  to  a  house 
is  not  strictly  a  right. 

Sub-section  6. 
Dissolution  of  Adoption  in  a  Peculiar  Situation. 

..  If  a  man  and  woman  (husband  and  wife)  are 

C3.S6  WI16T6 

husband  is       adopted   together,   or  an  adopted  child  has  been 

obliged  to       married  to   another  adopted  child  of  the  adoptive 

choose  between  parent,  if  the  wife  were  obliged  to  leave  the  adoptive 

divorce  or       house  because  the  adoption  has   been  dissolved  in 
dissolution  ,  ,  ,.,  ,-, 

of  ado  t'on      respect  to  her  only,  a  dilemma  would  arise,  mas- 
much  as  the  marriage  is  not  terminated  as  a  result 
Art-  ft7fi 

of  the  dissolution  of    the    adoption    with    respect 

to  the  wife  only,  while  the  husband  and  wife  are  bound  to  live 
together,  and  consequently  she  cannot  leave  the  house  unless  the 
adoption  is  dissolved  with  regard  to  the  husband  also.  Hence  the 
provision  that  in  this  case  the  husband  must  either  dissolve  the 
adoption  or  effect  divorce  (Art.  876).  The  husband  may  of  course 
exercise  this  legal  option  at  his  discretion,  and  it  is  not  necessary  to 

*  The  people  of  Japan  are  divided  into  three  classes,  vis,  peers  (bwawku), 
gentlemen  (shizo\  u)  and  commoners  (heimin). 
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obtain  the  consent  of  anybody.  As  to  the  manner  in  which  he 
must  express  his  intention,  there  is  no  special  provision ;  but  it 
would  appear  that  it  is  to  be  expressed  by  a  notification  to  the 
Registrar  in  the  same  manner  as  in  the  case  of  divorce  by  mutual 
agreement,  or  dissolution  of  adoption  by  mutual  agreement. 

In  the  event  of  the  husband  effecting  neither  divorce  nor  dis- 
solution of  adoption  (contrary  to  the  provisions  just  discussed);,  the 
wife,  the  adoptive  parent,  or  the  head  of  the  adoptive  house,  may  call 
upon  ths  husband  to  make  the  necessary  choice  within  a  proper 
(reasonable)  period  of  time  fixed  ;  and  should  he  still  fail  to  do  so, 
the  wife,  etc.  may  herself  or  himself  choose  between;  the  one  and 
the  other  (see  Art.  408)  and  then  file  a  suit  in  the  Court  praying 
for  a  judgment  ordering  the  husband  to  make  the  requisite  expression^ 
of  intention. 

Section  4. 

Childken  by  Fiction  of  Law. 

(Hotel  shinshi). 

In  addition  to  children  by  adoption,  who  are 
Children  by      ^e  mosj.  common  class  0f  children  by  fiction  of 

law,  there  are  still  others  who  may  be  included  in 
the  same  category.  These  are  (1)  step-children  vis-a-vis  step- 
parents, and  (2)  "  shoshi  "  vis-a-vis  "  chakubo,"  but  this  matter 
has  already  been  discussed  at  length  in  p.  533  et  seq. 
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CHAPTER  4. 

PARENTAL  POWER  {Shin-hen).* 

Section  l.'- 

Meaning  of  "  Parental  Powee." 

"  Parental  power  "  (shinkeri)  is  a  term  corn- 
Meaning  of  pris;ng  certain  rights  and  duties  which  the  father  or 
oower  "  mother  (as  the  case  may  be)  has  and  bears  towards 
his  or  her  children,  A  child — more  especially  a  child 
in  minority — must  necessarily  have  somebody  to  look  after  its  physical 
and  mental  welfare  and  its  property,  and  as  nobody  is  more  intimately 
interested  in,  and  better  suited  to  look  after,  the  child  than  its  father 
and  mother,  the  system  of  "  parental  power  "  has  been  recognized  in 
order  to  enable  them  to  be  the  protectors  of  the  child.  In  former 
days,  when  the  power  of  the  head  of  the  house  was  absolute  and 
paramount,  there  was  no  room  for  the  development  of  parental 
power ;  but  owing  to  the  influx  of  European  ideas  in  the  wake  of 
the  Restoration,  the  opening  of  the  country  in  the  sixties,  and  the 
consequent  gradual  decline  of  the  family  system,  it  has  been  found 
necessary  to  recognize,  parental  power  apart  from  the  power  of  the 
head  of  the  house.  It  should  be  noted  thatJ"  parental  power  "  does 
not 'include  all  the  rights  and  duties  which  the  parent  has  and 
bears  towards  his  or  her  children.  For  example,  parents  have  the 
right  and  duty  to  furnish  support  to,  and  receive  support  from  their 
children  whether  they  belong  to  the  same  house  or  not ;  and  the 
right  to  give  consent  to  the  marriage  or  adoption  to  which  a  child 
is  a  party  vests  conjointly  both  in  the  father  and  mother  belonging 
to  the  same  house  (as  the  child) ;  but  such  is  not  the  case  with  the 
rights  and  duties  comprised  in    "parental -power,"  for,  as  a  rule, 

*  Palria  pates'as. 
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parental  power  vests  in  the  father  belonging  to  the 
h '  "  >J  "  same  house ;  it  is  only  when  the  father  is  not  in  the 
house  or  is  unable  to  exercise  it  (as  when  he  is  insane,  "  incompe- 
tent "  or  "  quasi-incompetent "  or  a  minor)  even  though  he  is  in  the 
house,  that  it  vests  in  the  mother  belonging  to  the  same  house  (Art. 
877). 

It  will  be  observed  that  parental  power  never  fully  belongs  to 
two  persons  at  the  same  time,  but  it  may  sometimes  be  divided  be- 
tween two  persons,  for  the  right  of  management 
(in  regard   to  the  child's  property)  vests  in  the 
mother  when  the  father  has  been  deprived  of  it  (Art.  897) ;  but  this 
matter  will  be  more  fully  explained  in  its  proper  place. 

The  step-father,  step-mother  or   "  chahubo  " 
Art.  878  ,  \  ,  ,L  , 

may   also  exercise   parental   power,   but  as  it  is 

usually  hopeless  to  expect  that  such  an  "  artificial "  parent  will  be  as 
solicitous  for  the  welfare  of  the  child  as  its  real  parents,  it  is  specially 
provided  that  when  parental  power  is  exercised  by  the  step-father, 
etc.,  the  provisions  relating  to  guardians  apply  mutatis  mutandis, 
the  result  being  that  he  or  she  must  obtain  the  consent  of  the 
family  council  in  many  instances,  and  that  a  supervisor  must  be  ap- 
pointed in  order  to  see  that  parental  power  is  properly  exercised 
(Art.  878). 

Practically  speaking,  only  a  child  in  minority 
is  subject  to  parental  power,  for  although  a  child  in 
majority  is  also  subject  to  parental  power  in  case  it  is  unable  to  lead 
an  independent  livelihood,  yet  the  parental  power  over  such  child  is 
confined,  as  we  shall  shortly  see,  to  the  infliction  of  disciplinary 
punishment. 

Section  2. 
Scora!  op  Paeental  Powee  (Shinken  no  naiyo). 

This  may  be  considered  from  (1)  the  view- 

parentafpower  P°int    °f  ^erson3'1   sfcatus>   and   (2)   from  that  of 
property. 
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I.     Parental  Power  with  regard  to  Personal  Status. 
{Shin-hen  no  mibun-teki  koryoku). 

^  gyg  (1)    Right  and  duty  to  protect  and  educate 

the  minor  child  (Art.  879)  ; 

Art  880  ^     Eight  to  fix  the  place  of  residence  of  the 

minor  child  ;  this  right  may  sometimes  conflict  with 
the  right  of  the  head  of  the  house  to  fix  the  place  of  residence  of  a 
member  thereof  (Art.  749, 1),  in  which  case  the  child  is  bound  to  live 
at  the  place  fixed  by  the  person  exercising  parental  power,  since 
while  the  latter  can  enforce  his  right  by  means  of  an  action,  the 
head  of  the  house  can  only  punish  the  child  by  relieving  himself  of 
the  burden  of  supporting  the  child  (for  he  cannot  exclude  a  minor 
from  his  house  or  forbid  the  latter's  return  thereto)  ;  but  as  this,  after 
all,  is  a  breach  of  the  duty  of  a  member  towards  the  head  of  the 
house,  the  latter  may  impose  the  penalty  aforesaid  (Art.  880). 
Moreover,  the  right  of  a  husband  to  cause  his  wife  to  live  with  him 
may  also  sometimes  conflict  with  the  said  right  of  the  person  exercis- 
ing parental  power  over  her  (his)  child.  But  seeing  that  the  marriage 
in  this  case  has  been  contracted  with  the  consent  of  the  parent,  and 
that  the  latter  has  thereby  permitted  the  child  to  live  with  her  hus- 
band, his  right  to  fix  the  place  of  residence  of  the  child  must  be  con- 
sidered as  restricted  by  the  husband's  right  to  live  with  his  wife  ; 
(3)  Eight  to  give  consent  to  the  minor  child's  application  for  enrol- 

Art.  881  ment  in  the  military  and  naval  services  (Art.  881)  • 
(4)  Eight  to  permit  the  minor  child  to  carry 
on  a  business  (businesses)  (Art.  883).  As  the  car- 
rying on  of  a  business  by  a  minor  has  a  grave  effect  upon  its  training 
and  education  as  well  as  upon  its  property,  the  consent  must  be 
obtained  not  only  of  the  father  exercising  parental  power,  but  of  the 
mother  also  if  the  latter  is  possessed  of  the  right  of  management  of 
which  the  father  has  been  deprived.  We  have  already  seen  that 
with  regard  to  a  business  which  a  minor  is  permitted  to  carry  on,  he 
has  the  same  capacity  as  a  person  of  full  age  (Art,  6)  ;  but  the  parent 
may  withdraw  or  restrict  the  permission  (Art.  6,  2). 
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(5)  Eight  to  inflict  disciplinary  punishment 
upon  the  child  when  it  has  misbehaved  itself.  This 

may  be  done  either  in  person  or  through  judicial  intervention.  In 
case  the  parent  himself  or  herself  inflicts  the  punishment,  he  (she) 
may  scold  or  chastize  the  child  or  adopt  any  other  necessary  step  in 
so  far  as  it  does  not  go  to  the  length  of  cruelty.  Or  else,  he  or 
she  may,  with  the  permission  of  the  Court  (obtained  in  accordance . 
with  the  provisions  of  Art.  92  of  the  Law  of  Procedure  in  Non- 
Contentious  Matters),  place  the  child  in  a  house  .of  correction 
(Kankwa-in)  for  a  period  not  exceeding  six  months ;  but  the  period 
so  fixed  may  be  shortened  at  any  time  upon  the  demand  of  the 
person  exercising  parental  power  (Art.  882). 

(6)  Power  of  representation  in  regard  to 
matters  respecting  personal  status.  No  compre- 
hensive authority  in  this  respect  is  legally  conferred  upou  the  person 
exercising  parental  power ;  but  in  case  tbe  minor  child  is  a  head  of  a 
house,  or  a  parent  who  ought  to  exercise  parental  power  over  a  child, 
the  person  exercising  parental  power  exercises  the  rights  of  the  head 

of  the  house  or  the  parental  power  (as  the  case  may 

be)  on   behalf    of  such  minor  child  (Art.  895). 

For  the  rest,  the  person  exercising  parental  power 

has  also  power  to  represent  the  minor  child  in  connection  with  an 

action  for  acknowledgment  of  the  child  (Art.  832)  or  an  action  for 

disownment  of  the  same  (Art.  823),  etc. 

II.     Parental  Power  in  respect  to  Property. 
(Shin-ken  no  zaisan-teki  koryoku). 

1-     The  person  exercising  parental  power  has 
]?  3.  rent  3,1  ii 

legal  power  to  manage  the  property  of  the  minor 
power  in  u-i^       3 

respect  to  a      *0  rePresent  the  same  in  regard  to  juristic 

property        a°ts  respecting  that  property ;  but  the  consent  of 

Art.  884        ^e  cn*^  must  be  obtained  in  case  an  obligation  is 

created  which  has  an  act  of  the  child  for  its  subject, 

as  in  the  case  of  a  contract  of  employment  (Art.  884). 

The  person  exercising   parental   power   represents  the  minor 
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child  in  regard  to  all  juristic  acts  relating  to  property.  Hence  he  is 
said  to  be  the  legal  representative  of  the  child  in  so  far  as  property- 
is  concerned.  But  this  applies  to  a  person  exercising  parental  power 
in  full.  In  case,  however,  the  person  exercising  parental  power  is 
not  possessed  of  the  right  of  management,  the  latter  right  vests 
in  the  mother  or  guardian  (as  the  case  may  be). 

In  exercising  the   right  of  management,   it 
suffices  for  the  person  exercising  parental  power  to 
use  the  same  degree  of  care  in  the  exercise  of  his  right  of  manage- 
ment as  in  his  or  her  own  affairs  (Art.  889,  1). 

2.  As  a  necessary  result  of  the  fact  of  the  person  exercising 
parental  power  being  the  legal  representative  of  the  minor  child  in 
regard  to  all  juristic  acts  relating  to  property,  he  or  she  has  power 
to  give  or  withhold  consent  to  the  child  dping  juristic  acts  relating  to 
property  (Art.  4).  We  have  already  seen  that  in  regard  to  acts 
respecting  personal  status  it  is  a  rule  that  the  person  exercising 
parental  power  has  no  legal  authority  to  represent  the  child.  It 
therefore  follows  that  he  has,  as  a  rule,  no  right  to  give  consent 
in  those  matters.  It  is  only  where  there  are  special  provisions  in 
the  law — as,  for  example,  when  the  child  desires  to  succeed  to  the 
headship  of  another  house,  establish  a  branch  house,  etc.  (see  Art. 
743),  or  when  he  or  she  being  a  relative  of  the  head  of  another  house 
desires  to  become  a  member  of  that  house  (see  Art.  737),  that  the 
person  exercising  parental  power  is  possessed  of  the  right  of  consent. 

It  should  be  noted  that  the  right  of  consent  under  Art.  4  is 
recognized  with  a  view  to  supplement  the  capacity  of  a  minor ;  and 
therefore  a  juristic  act  done  by  a  minor  without  the  requisite  con- 
sent is  merely  voidable,  whereas  the  right  of  consent  (in  regard 
to  acts  relating  to  personal  status),  under  such  special  provisions 
as  referred  to  above,  is  recognized  for  the  safe-guarding  of  a  minor ; 
therefore  a  juristic  act  of  this  nature  is  absolutely  void  if  done  with- 
out the  requisite  consent. 

3.     Bight  to  manage   the  property  of  the 

minor  child's  spouse.    In  case  the  minor  child 

ought  to  manage  the  property  of  his  wife  (her  husband),  the  person 
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exercising  parental  power  manages  the  said  property  in  lieu  of  the  child 
(Art.  885).  The  cases  where  a  child  manages  the  property  of  his  (her) 
spouse,  and  the  scope  of  his  or  her  right  of  management,  are  deter- 
mined in  accordance  with  the  provisions  relating  to  marital  property. 
In  case  the  property  of  a  child's  spouse  is  managed  by  the 
person  exercising  parental  power  (over  that  child),  too,  if  it  is  com- 
promised by  reason  of  mismanagement,- the  child's  spouse  may 
apply  to  the  Court  to  be  allowed  to  undertake  the  management 
himself  or  herself.  In  the  event  of  the  judgment  given  for  the 
plaintiff  becoming  irrevocable,  the  child — and  with  him  (her)  the 
person  exercising  parental  power — forfeits  the  right  of  management. 

Section  3. 

Eesteictions  upon  Parental  Poweb. 

(Shin-Jcen  ni  taisuru  seigen). 

Sub-section  1. 

Bestrictions  upon  Bight  of  Bepresentation. 

(Daihyo-Jcen  no  seigen). 

.    .  (1)     With  regard  to  an  act  respecting  which 

Kestnctions     ,,..,-  .  .  .7 

troon  rieht  of  interests  ot  a  person  exercising  parental  power 

representation    conflict  with  those  of  the  minor  child  (as  when 

the  parent  desires   to  buy  property  belonging  to 

the  child),  the  former  has  no  right  to  represent 

the  latter,  but  must  call  upon  the  family  council  to  appoint  a  special 

representative  for  the  child  (Art.  888,  1).     This  applies  to  any  act 

whether  it  relates  to  property  or  personal  status  and  whether  it  is  an 

act  between  the  parent  and  child  or  otherwise ; 

(2)     A  father  or  mother  exercising  parental  power  over  two  or 

more  children  has  no  right  to  represent  any  of  them  in  regard  to 

an  act  respecting  which  the  interests  of  one  of  them  conflict  with 

those  of  the  other(s),  but   must   call  upon  the  family  council  to 

appoint  a  special  representative  for  one  of  the  parties  (it  being  within 

the  discretion  of  the  father  or  mother  for  which  party  the  appoint- 
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ment  of  such  representative  shall  be  demanded)  (Art.  888,  2) ;  and 
in  case  the  family  council  has  appointed  a  special  representative  for 
one  of  the  parties,  the  person  exercising  parental  power  is  not  pre- 
vented from  acting  for  the  other  party. 

"  It  is  the  intention  of  Art.  888  to  impose,  for  the  protection 
of  a  minor,  the  duty  to  apply  for  the  appointment  of  a  special 
representative  upon  the  person  exercising  parental  power — and  not 
to  confer  upon  him  (her)  the  right  to  !make  such  application : 
therefore  in  the  cases  contemplated  in  both  (1)  and  (2)  above, 
the  family  council  may  effect  the  necessary  appointment  even  though 
no  demand  may  be  made  by  the  person  exercising  parental  power ; 
and  any  of  the  persons  named  in  Art.  944  and  Art.  949  may  also 
apply  to  the  family  council  for  such  appointment  "  {Supreme  Court, 
27th  January,  1900  and  19th  June,  1902). 

Sub-section  2. 

Bestrictions  upon  the  Parental  Power  of  the  Mother. 

(Haha  no  shin-ken  ni  taisuru  seigen). 

When  the  mother  exercises  parental  power, 

,,,    .     she  must  obtain  the  consent  of  the  family  council 
upon  mother  a  J 

parental  power  in  order  to  do  any  of  the  acts  mentioned  below 
on  behalf  of  the  minor  child,  or  consent  to  the 
latter's  doing  the  same  (Art.  886)  : — 

(1)  To  carry  on  business : 

(2)  To  contract  loans  (to  incur  any  obligation  to  deliver  money 

or  goods)  or  to  become  a  surety  (guarantor)  ; 

(3)  To  do  acts  having  for  their  object  tbe  extinction  of  rights' 

relating  to  immovables  or  important  movables  (whether 
a  given  movable  is  important  or  unimportant  must  be 
determined  in  view  of  the  amount  of  the  child's  property 
and  other  circumstances) ; 

(4)  To  make  compromises  or  arbitration  agreements  relating 

to  immovables  or  important  movables ; 
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(5)  To  waive  (refuse)  a  succession  ; 

(6)  To  refuse  a  gift  or  legacy. 

But  even  for  acts  done  with  the  consent  ol 
Art  889  2 

'         the  family  council,  the  mother  is  not  free  from 

responsibility  unless  she  is  free  from  fault  (Art.  889,  2). 

If  the  mother  exercising-  parental  power  has 

done,  or  consented  to,  the  child's  doing,  any  of  the 

acts  enumerated  above  without  the  consent,  of  the  family  council,; 

the  act  may  be  annulled  by  the  child  or  his  or  legal  representative 

(that  is,  the  person  who  has  become  legal  representative  in  place 

of  the  said  mother).     In  this  case,  too,  the  provisions  of  Art.  19 

(see  pp.  16-17)  relating  to  acts  done  by  an  incapacitated  person  without 

the  consent  of  his  legal  representative  apply  mutatis  mutandis  (Art, 

887, 1)  ;  and  in  regard  to  the  annulment  or  ratification  of  such  an 

act  the  general  rules  governing  annulment  and  ratification  (see  Arts. 

121-126  :  see  pp.  86-89)  apply  (Art.  887,  2). 

Sub-section  3. 

Restrictions  upon  the  Right  of  Management 

(Kwanri-ken  ni  kwansuru  seigen). 

_       .  (2)     If  a  third  person  who  has  gratuitously 

Restrictions        .  ,,L  a  «.- 

upon  rieht  of    8*ven  Property  to  the  child  has  expressed  the  m- 

management     tention  that  it  shall  not  be  managed  by  the  father 

oi?  mother  exercising  parental  power,  such  property 
Art*  H9«  , 

is  not  subject  to  the  management  of  the  father 

or  mother  (as  the  case  may  be)  (Art.  892,  1).     (But  such  expression 

of  intention  is  void  unless  made  at  the  time  of  the  act  in  case  the 

property  is  given  by  an  act  inter  vivos  or  by  will  in  case  it  is 

given  by  will).     This  provision  is  useful  when  the  mother  who 

has  been  divorced  from  the  father  exercising  parental  power  desires 

to  give  property  to  the  child,  but  objects  to  such  property  being 

managed  by  the  man  from  whom  she  has  parted  company. 

In  the  case  contemplated :  in  the  foregoing  paragraph,  if  the 

third  person  has  not  designated  a  manager,  the  Court  must  appoint 

a  manager  on  the  demand  of  the  child,  of  any  of  his  or  her  relatives, 
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or  of  a  public  procurator  (Art.  892,  2).  The  same  applies  when 
the  powers  of  the  manager  appointed  by  the  third  person  have 
been  terminated  by  death  or  for  any  other  reason,  or  it  has  become 
necessary  to  appoint  another  manager  in  his  stead  because  of  his 
unfitness  for  the  discharge  of  the  duties  involved,  and  yet  the  third 
person  has  failed  to  appoint  a  new  manager  (Art.  892,  3). 

The  application  for  the  appointment  of  a  manager  is  a  non- 
contentious  matter,  and'  the  question  of  which  Court  is  competent 
for  the  matter  is  provided  in  Art.  63  of  the  Law  Concerning  Pro- 
cedure in  Non-Contentious  Matters.  As  to  the  powers  and  duties 
of  a  manager  appointed  by  the  Court,  the  provisions  relating  to  the 
manager  for  an  absent  person  (see  pp.  19-21)  apply  mutatis 
mutandis. 

(2)  Property  which  the  minor  has  been  specially  permitted 
to  dispose  of  for  a  fixed  purpose,  may  be  freely  disposed  of  for  such 
purpose ;  and  as  to  property  which  he  or  she  has  been  permitted 
to  dispose  of  without  fixing  any  purpose,  it  may  be  freely  disposed 
of  for  any  purpose  (Art.  5) — in  other  words,  such  property  does  not 
come  under  the  management  of  the  person  exercising  parental 
power.  The  same  applies  to  income  derived  from  a  business  carried 
on  by  the  minor  with  the .  permission  of  the  person  exercising 
parental  power. 

Section  4. 
Termination  op  Parental  Power  (Shin-ken  no  shometsu). 

Sub-section  1. 
In  General. 

When  a  child  attains  majority  and  earns  an 
ermrn  independent  livelihood,  the  parental  power  exercis- 

ed over  such  child  is  entirely  terminated.     In  case, 
Causes  of       ^00j  ^e  ^as  merely  attained  majority,  though  still 
dependent  on  his  parents  for  support,  the  parental 
power  is  terminated  to  a  large  extent,  inasmuch  as  the  parental 
power  exercised  over  a  child  in  majority  is  confined  to  the  power  to 
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inflict  disciplinary  punishment,  as  we  have  already  seen.  In  case, 
again,  a  child  has  left  the  house  by  marriage,  adoption,  etc.,  the 
parental  power  ceases  so  far  as  the  father  or  mother  belonging  to 
that  house  is  concerned,  because  parental  power  is  always  exercised 
by  the  father  or  mother  belonging  to  the  same  house. 

Apart  from  the  cases  enumerated  above,  parental  power  is  also 
terminated  by  judicial  intervention  or  resignation,  as  we  shall  see 
in  the  following  sub-sections. 

Sub-section  2. 

Adjudication  of  Loss  of  Parental  Power. 

{Shin-ken  soshitsu  no  senkohu). 

In  the  event  of  the  person  exercising  parental 
Adjudication  ,     .  .  .    .  ..,        „ 

of  loss  of  pa-     Power  abusm§    such  power,   or  being   guilty   of 

rental  power     flagrant  misconduct  and   giving  himself  up  to  a 

grossly  evil  life,  the  Court  may,  on  the  application 

of  a  relative  of  the  child  or  a  public  procurator, 

decree  that   his   parental   power  is   lost  (Art.  896).     This  Article 

applies  also  to  cases  where  the  parent  concerned  is  so  negligent  of 

the  welfare  of  the  child  as  not  to  exercise  parental  power  at  all — 

for  in  such  a  case  the  parent  may  be  deemed  to  be  guilty  of  flagrant 

misconduct.     In  any  event,   the  child   himself  or  herself  is  not 

empowered  to  apply  for  a  judgment  against  the  father  or  mother 

exercising  parental  power,  because  the  very  idea  of  such  an  act  on 

the  part  of  a  child  is  highly  offensive  to  the  moral  sense  of  the 

Japanese  people. 

In  the  event  of  the  father  being  deprived  of 
his  parental  power,  that  power  is  then  exercised 
by  the  mother  belonging  to  the  same  house.  Should  there  be  no 
mother  to  exercise  the  power  (as  when  the  mother  is  dead  or  does 
not  belong  to  "the  same  house)  or  should  the  mother  be  deprived 
of  parental  power,  guardianship  commences  (Art.  900). 

The  judgment  of  loss  of  parental  power  may 

be  annulled  by  the  Court  upon  the  application  of 

the  person  against  whom  that  judgment  has  been  passed,  or  any 
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of  his  or  her  relatives,  in  the  event  of  the  cause  thereof  having  ceased 
to  exist  (Art.  898).  It  should  be  noted  that  this  application  for 
annulment  can  be  made  by  the  child  also,  because  he  is  a  relative  of 
the  person  who  has  been  deprived  of  parental  power. 

Sub-section  3. 
Termination  of  Bight  of  Management  (Kwanri-ken  no  sdshitsu). 

If  the  parent  exercising   parental  powes  has 

Judicial        endangered  the    property  of   the    child   by   mis- 
termination  ,    ,,     n  ,,  ,.     . 

of  rieht  of      management,  the  Court  may,  upon  the  application 

management     of  a  relative  of  the  child  or  a  public  procurator, 

decree  that  his  right  of  management  is  lost.     The 

same   applies   to  the  mother   exercising    parental 

power  or  exercising  the  right  of  management  only,  as  below  (Art. 

879, 1). 

In  case  the  father  has  been   deprived   of  the  right  of  manage-1 

ment  (while  still  retaining  the  balance  of  his  parental  power),  the 

right  of  management  is   exercised  by  the  mother  belonging  to  the 

same  house  (Art.  897,  2).     If  there  is  no  mother  belonging  to  the 

same  house  in  the  foregoing  case,  or  if  the  mother 
Art.  900  . 

exercising  parental  power  is  not  possessed  of  the 

right  of  management,  guardianship  likewise   commences  (Art.  900). 

In  the  latter  case,  only  the  right  of  management   is  exercised  by 

the  guardian,  while  the  residue  of  parental  power  is  exercised  by 

the  mother. 

Xiike  a  judgment  of  loss  of  parental  power,  a 

judgment  of  loss  of  the  right  of  management  may 
also  be  cancelled  by  the  Court,  upon  the  cessation  of  the  cause,  on 
the  application  of  the  father  or  mother  concerned,  or  any  of  his  or 
her  relatives  (Art.  898). 

-j  .      -  In   any  event,    the    right    of    management 

termination      ceases  upon   the  attainment  of  majority  by  the 

of  right  of       child,  for  it  is  only  a  child  in  minority  in  respect 

management     0£  whom  the  father  or  mother  exercises  the  right 

of  management. 
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When  the  child  has  attained  majority,  there- 
Art  890 

fore,  the    father    or   mother   who   has    exercised 

parental  power  must,  without  delay,  make  up  an  account  of  manage- 
ment ;  but  the  question  of  to  whose  credit  or  debit  the  account  may 
found  to  stand  does  not  (at  least  in  ordinary  circumstances)  affect 
the  person  exercising  parental  power,  for  it  is  specially  provided  that 
the  expenses  disbursed  by  the  parent  in  connection  with  the  person 
and;  property  of  the  child  are  deemed  to  be  a  set-off  against  the  in- 
come derived  from  the  child's  property  (Art.  890).  The  latter 
provision  relating  to  set-off,  however,  does  not  apply 
to  property  which  has  been  gratuitously  given  to 
the  child  by  a  third  person,  expressing  a  different  expression  of 
intention,  in  which  case,  therefore,  the  person  exercising  parental 
power  must  give  a  full  account  of  the  expenses  of  management, 
and  the  income  derived  from  the  property  in  question,  and  pay  over 
any  balance  due  (Art.  891) ;  but  such  special  expression  of  inten- 
tion is  void  unless  made  at  the  time  of  the  act  if  the  property  is 
given  by  an  act  inter  vivos,  or  by  will  if  it  is  given  by  Will.  In 
the  case  of  property  which  a  third  person  has  given  to  the  child 
gratis  while  expressing  an  intention  that  it  shall  not  be  managed 
by  the  person  exercising  parental  power,  it  is  hardly  necessary  to 
point  out  that  no  question  of  account  will  arise  so  far  as  the  person 
exercising  parental  power  is  concerned. 

The  foregoing  provisions  apply  mutatis  mutandis  when  the 
person  exercising  parental  power  has  ceased  by  a  judgment  of 
deprivation,  etc.  to  possess  the  right  of  management  only. 

As  in  the  case  of  the  termination  of  a  mandate, 
Art  893 

if  there  are  any  pressing  circumstances  when  the 

right  of  management  has  terminated,  the  person  exercising  the  right 

in  question  is  required  to  continue  to   take  all  necessary  measures 

until  the  child,  or  the  latter's  legal  representative,  can  himself  attend 

to  the  business ;  nor  can  the  causa  of  the  termination  of  the  right  of 

management  be  set  up  against  the  child  or  his  legal  representative, 

irrespective  of  whether  it  originates  in  the   parent  or  in  the  child, 

unless  the  child  or  his  legal  representative  is  notified  of  tbe  fact  or 
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already  knows  about  it.  The  same  applies  to  a  manager  of  property 
given  gratuitously  by  a  third  person  to  the  child  (whether  appointed 
by  the  donor  himself  or  by  the  Court  (Arts.  893,  654  and  655). 

Art  894  Obligations  which  have  arisen  relative  to  the 

management  of  the  property  between  the  father  or 
mother  exercising  parental  power,  or  the  members  of  the  family 
council  and  the  child,  are  terminated  by  prescription  if  not  exercised 
for  five  years  from  the  time  of  the  termination  of  the  right  of  manage- 
ment ;  but  in  case  the  right  of  management  has  terminated  prior 
to  the  attainment  of  majority  by  the  child,  the  said  period  of  five 
years  is  calculated  from  the  time  when  the  child  has  attained 
majority,  or  when  the  new  legal  representative  has  entered  upon  his 
duties  (Art.  894). 

Sub-section  4. 

Besignation  of  the  Person  Exercising  Parental  Power. 

(Shin-ken-sha  no  ji-nin). 

_    .      „.  The  father  and  mother  being  legally  invested 

Resignation         ...  ,  ,  ,  ,  , 

with  parental  power  because  they  are  deemed  to  be 

Arfc  8"  best  fitted  for  the  task  of  protecting  the  child,  it 
is  a  rule  that  they  cannot  decline  to  exercise  the  power ;  but  a 
woman  being  supposed  to  be  often  deficient  in  business  knowledge, 
and  incapable  of  successfully  acquitting  herself  of  the  work,  it  is  ex- 
ceptionally provided  in  regard  to  the  mother  that  so  far  as  the  right 
of  management  only  is  concerned  she  may  decline  to  exercise  it 
(Art.  899). 

This  refusal  may  be  effected  even  in  advance- 
Art  901  2 

that  is,  during  the  lifetime  of  the  father  exercising 

parental  power  (Art.  901,  2).     If  the  mother  declines  to  exercise  the 

right  of  management,  it  constitutes  a  cause  for  commencement  of 

guardianship — that  is,  in  case  of  her  declining  to  exercise  the  right 

of  management  in   advance,   guardianship  commences  when   the 

mother  ought  otherwise  to  undertake  the    management  upon  the 

death  of  the  father,  etc.,  while  in  case  of  her  doing  so  after  she  has 
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become  entitled  to  the   right,  guardianship  commences  at  the  time 
when  she  declines  the  perform  the  task. 

A  mother  who  has  once  declined  to  undertake  the  management 
of  property  can  no  longer  recover  her  right  by  revoking  her  refusal 
to  act  or  in  any  other  manner,  because  that  would  complicate  matters 
to  the  prejudice  of  the  child's  property. 
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CHAPTEE  5. 

GUABDIANSHIP  (Koken). 

Sect  [on   1. 

Inteodtjctory. 

Guardianship  (koken)  is  a  system  instituted 
Meaning  of  for  ^e  protecyon  0f  incapacitated  persons — in  other 
words — a  "  guardian  "  {koken-nin)  is  provided  for 
an  incapacitated  person  in  order  to  represent  the  latter  in  regard  to 
matters  relating  to  his  person  and  property.  But  it  is  not  necessary 
that  each  and  every  incapacitated  person  should  be  placed  under 
guardianship,  inasmuch  as  a  married ,  woman  has  her  husband  to 
protect  her  interests  ;  and  in  the  case  of  a  minor  there  need  be  no 
guardian  so  long  as  there  is  a  person  exercising  parental  power. 
There  remain  to  be  considered  only  (1)  minors  who  have  no  persons 
exercising  parental  power,  (2)  incompetent  persons,  and  (3)  quasi- 
incompetent  persons.  But  things  are  not  so  bad  with  quasi-incom- 
petent persons  as  to  make  it  necessary  that  there  should  be  guardians 
to  represent  them  in  all  matters  relating  to  property,  etc.  They  are 
therefore  furnished  with  "  curators  "  (Jiosa-nin)  who  act  as  their 
advisory  organs  and  give  consent  to  certain  acts  which  they  intend 
to  perform. 

Art.  900        Guardianship  commences  (Art.  900) : — 

(1)  When  there  is  nobody  who  exercises  parental  power  over 

a  minor ; 

(2)  When  the  parent  exercising  the  paternal  power  has  not 

the  right  of  management  over  the  minor  (p.  601)  ; 

(3)  When  a  person  is  adjudged  "  incompetent  "  because  of  his 

being  of  unsound  mind  (see  Art.  7). 
Although  guardianship  commences  in  any  of  the  above  oases,  it 
goes  without  saying  that  the  scope  of  the  guardian's  powers  is  not 
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the  same  in  all  those  cases.  In  the  case  of  (1),  the  guardian's  work 
includes  all  matters  relating  to  the  person  and  property  of  the 
minor,  while  in  the  case  of  (2)  it  is  naturally  confined  to  matters  re- 
lating to  property  only.  In  the  case  of  (3),  where  it  is  the  duty  of 
the  guardian  to  protect  an  "  incompetent  "  person,  his  work  is  of  a 
peculiar  nature.  But  all  this  matter  will  be  discussed  in  detail  in 
Section  3  of  this  chapter. 

On  the  commencement  of  guardianship  over  a  minor  because 
the  person  exercising  parental  power  over  him  or  her  has  ceased  to 
possess  the  right  of  management,  parental  power  (minus  the  right  of 
management)  and  the  right  of  management  are  exercised  side  by 
side,  each  within  its  special  sphere.  Should  the  minor  be  left  without 
any  person  exercising  parental  power  subsequent  to  the  commence- 
ment of  guardianship  as  above,  the  scope  of  the  guardianship  (which 
has  so  far  been  confined  to  the  right  of  management)  is  extended, 
and  even  matters  relating  to  the  person  and  status  of  the  minor 
become  included  in  the  work  of  the  guardian. 

In  the  event  of  a  minor  actually  subject'  to  parental  power 
being  adjudged  incompetent,  and  guardianship  commencing  as  a  con- 
sequence, parental  power  continues  to  be  exercised  along  with  the 
guardianship,  because  the  parental  power  exercised  over  a  minor  and 
the  guardianship  for  an  "  incompetent  "  person  are  different  in  their 
aim  and  object :  guardianship  is,  in  this  case,  recognized  because  the 
minor  is  in  an  habitual  state  of  unsound  mind,  and,  therefore,  stands 
in  greater  need  of  protection  than  an  ordinary  minor.  But  as  it  is, 
as  a  rule,  the  father  or  mother  exercising  parental  power  who  be- 
comes guardian  in  this  case,  the  net  result  is  simply  an  increase  in 
the  responsibility  of  the  person  exercising  parental  power. 

On  the  contrary,  should  a  person,  who  is  subject  to  a  guardian 
both  as  a  minor  and  an  "  incompetent  "  person,  become  possessed  of  a 
person  exercising  parental  power  (as  when  the  judgment  decreeing 
the  loss  of  parental  power  against  the  father  or  mother  has  been 
cancelled),  attain  majority,  or  have  the  adjudication  of  incompetency 
annulled,  the  scope  of  the  guardianship  over  such  person  is  curtailed 
by  operation  of  law. 
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Section   2. 
Organs  of  Guardianship  (Koken  no  kikwan). 

Sub-section  1. 
Introductory. 

As  the  relationship  between  a  guardian  and  his  ward  is  usually 
not  so  close  and  intimate  as  that  between  parent  and  child,  various 
precautionary  measures  are  legally  adopted  in  order  to  obviate  the 
abuse  of  power  by  the  guardian  to  his  own  unjustifiable  advantage 
and  the  prejudice  of  the  interests .  of  his  ward.  Over  and  above  a 
"  supervisor  of  guardianship  "  (who  is  appointed  to  keep  watch  over 
the  doings  of  the  guardian)  the  family  council  is  also  required  to 
check  and  supervise  the  operations  both  of  the  guardian  and  the 
supervisor  of  guardianship  ;  and  all  these  organs  are,  in  their  turn, 
placed  under  the  control  of  the  Court  (Local  Court),  in  order  to  leave 
nothing  undone  to  insure  the  protection  of  the  helpless  incapacitated 
person.  In  this  Section,  however,  we  will  concern  ourselves  chiefly 
with  the  guardian  and  supervisor  of  guardianship,  reserving  the  dis- 
cussion of  the  family  council  to  the  chapter  specially  devoted  thereto, 
while  the  bearing  of  the  Court  upon  the  matter  will  be  touched  upon 
here  and  there  as  occasion  demands. 

Sub-section  2. 
The  Guardian  (Koken-nin). 


Guardian 

Number  of 
guardians 

Art.  906 


There  can  be  only  one  guardian  (Art.  906) 
— a  provision  intended  to  insure  the  unification  of 
the  guardianship  affairs.  On  the  oiher  hand,  this 
entails  no  inconvenience  to  the  guardian  because 
he  is  legally  empowered  to  employ  any  number 
Art.  926        0f  paj,j   managers   in  respect  to  the  property  in 

his  charge  (Art.  926). 

_,    ,  As  to  the   question  of  who  becomes  guard- 

Wno  becomes  u  ° 

guardian?       ian : 
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1.  A  designated,  guardian,  that  is,  a  guardian 
designated  by  the  person  exercising  parental  power. 
The  person  who  is  the  last  to  exercise  over  a  minor 
parental  power  in  full  may  designate  a  guardian  for  the 
minor  by  Will  (no  such  right  vests  in  a  person  exercis- 
ing parental  power  divested  of  the  right  of  management) 
(Art.  901,  1).  But  in  case  the  mother  has  declined  to 
undertake  the  management  of  property  in  advance 
during  the  lifetime  of  the  father,  the  latter  may,  even 
though  he  may  not  be  the  last  to  exercise  parental 
power,  designate  a  guardian  in  the  same  manner  (by 
Will)  (Art.  901,  2). 
2.     A  legal  guardian. 

a.  The  person  exercising  parental  power  (includ- 
ing the  right  of  management)  over  a  minor  becomes  the 

latter's    guardian    when    such    minor  has    been 
adjudged  "  incompetent  "  (Art.  902,1); 

b.  If  a  married  woman  is  adjudged  "  incompe- 
tent "  her  husband  becomes  her  guardian,  but  if  he  does 
not,*  the  person  exercising  parental  power  over  her 
becomes  her  guardian  (Art.  902,  2). 

c.  If  a  married  man  is  adjudged  "  incompetent," 
his  wife  becomes  his  guardian,  but  if  she  does  not,*  or 
the  husband  is  a  minor,  the  person  exercising  parental 
power  over  him  becomes  his]guardian  (Art.  902,  3). 

d.  If  the  ward  is  a  member  of  a  house,  and  there 

is  no  person  to  become  guardian  as  per  No.  1  or  No.  2, 

™        a,  b   or   c   above,  the  head  of  the  house  becomes 
Art.  903  ,.      ..   .    n-_, 

guardian  (Art.  903). 

3.  A  chosen  guardian  :   guardian  chosen  by 

the  family  council.    If  there  is  no  person  to  become 

guardian   in   accordance   with   Nos.    1   or  2  above,  a 

guardian  is  appointed  by  the  family  council  (Art.  904). 


*  This  means  "  if  he  (she)  cannot  become  guardian  because  he  (she)  is  legally 
disqualified,  or  has  ceased  to  be  guardian  by  reason  of  resignation,  etc" 
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Even  when  there  is  actually  a  guardian,  if  another  person  has 
come  into  existence  who  in  accordance  with  No.  2  ought  to  be  such 
in  preference  over  that  guardian,  as  when  an  "incompetent" 
woman  in  majority  has  been  married  to  a  man  in  majority  subse- 
sequent  to  the  commencement  of  guardianship  by  reason  of  incom- 
petency, such  parson  replaces  the  actual  guardian  by  operation  of 
law. 

The  person  who  has  become  guardian  by  operation  of  law  in 
virtue  of  his  (or  her)  capacity  as  father  or  mother,  husband  or  wife, 
or  the  head  of  the  house,  ceases  to  be  so  as  a  matter  of  course 
directly  upon  his  (or  her)  losing  tbat  capacity. 

.  Should   it   become    necessary    to   appoint    a 

"~  guardian  because  the  mother  (exercising  either  full 

parental  power  or  the  right  of  management  only)  has  declined 
the  management  of  the  property  (of  the  minor  child),  because  the 
guardian  has  resigned  from  his  post,  because  the  father  or  mother 
exercising  parental  power  has  left  the  house,  or  because  the  head  of 
the  house  (acting  as  guardian  by  operation  of  law)  has  resigned  from 
the  headship  of  the  house,  the  father  or  mother  or  guardian  con- 
cerned must,  without  delay,  convene  the  family  council  (that  is,  the 
family  council  already  organized,  which  continues  to.  exist  until  the 
incapacitated  person  has  acquired  or  recovered  legal  capacity  (see 
Art.  949),  or  apply  to  the  Court  for  the  calling  of  a  family  council — 
that  is,  for  the  organization  of  a  family  council  anew)  (Art.  905). 
Should  the  father  or  mother  or  guardian  concerned  fail  to  do  so,  any 
person  named  in  Art.  949  may  call  the  family  council  (if  any),  or 
any  of  the  persons  named  in  Art.  944  may  apply  to  the  Court  for 
the  calling  of  a  family  council. 

Persons  legally  disqualified  to  be  guardians  are 

guardians        1-     Minors ; 

2.     "  Incompetent  "   persons  and  "  quasi-incom- 

AvU  938  t>  ,     i,i 

Fetent     persons ; 

3.     Persons  who  have    been  deprived    of  public  rights  (the 
penalty — "  deprivation     of   public     rights "     (Koken- 
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hakudatsu)  has  been  abolished,  but  persons  who 
have  been  condemned  to  death,  or  penal  servitude,  or 
imprisonment  for  a  term  of  not  less  than  six  years 
under  the  present  Criminal  Code,  or  persons  who  have 
been  condemned  to  penalties  for  felonies  under  the  old 
Criminal  Code,  are  legally  deemed  to  be  persons  who 
have  been  deprived  of  public  rights  (Law  Concerning 
the  Application  of  the  Criminal  Code,  Art.  34)  or 
persons  who  have  been  suspended ■■  from  the  enjoyment 
of  public  rights  (persons  who  have  been  condemned  to 
penal  servitude  or  imprisonment  for  a  term  of  less  than 
six  years  under  the  present  Criminal  Code,  or  persons 
who  have  been  condemned  to  imprisonment  under  the 
old  Criminal  Code,  are  deemed  to  be  persons  who  have 
been  suspended  from  the  enjoyment  of  public  rights 
(ditto,  Art.  36)  ; 

4.  Legal  representatives  or  curators  who  have  been  removed 

by  the  Court :  this  applies  to  all  fathers  and  mothers 
who  have  been  judicially  deprived  of  parental  power  or 
the  right  of  management,  and  guardians,  managers  for 
absent  persons,  directors  or  liquidators  of  companies  and 
other  juridical  persons,  executors  and  other  legal  repre- 
sentatives, and  also  curators  who  have  been  removed,  by 
the  Court  on  the  ground  of  unfitness ; 

5.  Bankrupts  (including  all  kinds  of  bankrupts  and  insolvents 

known  to  the  Japanese  law  under  various  names) ; 

6.  Persons  who  are  or   were  parties  to  lawsuits  against  the 

ward  or  his  or  her  spouse  or  lineal  blood-relatives ; 

7.  Persons  whose  whereabouts  are  unknown  ; 

8-    Persons  whom  the  Court  has  found   to   be  unfit  for  the 
duties  of  a  guardian,  or  guilty  of  dishonest  acts  or  glar- 
ing misconduct. 
Resignation  Whereas  a  female  may  at  any  time  resign 

of  guardian     from  the  guardianship,   a  male   may  not.  do  so 
Art.  907        except  for  one  of  the  following  causes  (Art.  907) :— 
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(1)  If  he  is  in  active  military  service  or  is  connected  with  the 

military  force  (this  includes  service  in  the  Navy)  ; 

(2)  If  he  is  engaged  in  public  service  outsjde  the  city  or  district 

{gun),  in  which  his  ward  is  domiciled ; 

(3)  If  he  having  become  guardian  instead  of  another  person 

who  ought  to  have  become  so  in  preference  to  him,  be- 
cause such  person  was  disqualified  as  per  Art.  908  (see 
above)  or  declined  to  act  as  such  for  any  of  the  reasons 
specified  in  the  Article  under  consideration,  the  ground 
for  such  disqualification  or  refusal  has  ceased  to  exist ;  in 
this  case  the  other  person  who  ought  to  have  been 
guardian  first  becomes  so  by  operation  of  law  imme- 
diately upon  the  resignation  of  the  guardian  actually  in 
office ; 

(4)  If  he  has  acted  as  guardian  to  the  ward  (who  is  an   "  in- 

competent "  person)  for  ten  years  or  more,  but  this 
does  not  apply  to  the  husband  or  lineal  blood  relatives 
of  the  ward  or  the  head  of  the  house  ; 

(5)  If  there  is  any  other  just  reason.' 

Removal  of  A   guardian  may  be  removed  by  the  family 

guardian        council : — 

(1)  If  he  does  not  apply  to  the  Court  for  the  call- 
Art.  911  ing  a  family  council  (in  case  no  family 
and  912  council  exists)  or-  convene  the  family  council 

(in  case  there  is  one)  in  order  to  have  a  supervisor  of 
guardianship  appointed  (Arts.  911  and  912)  ; 

(2)  If  he   does  not  prepare  an  inventory  of  the 
Art.  917,  3  property   of  the  ward  as   legally  required 

(Art.  917,  3) ; 

(3)  If  he  is  indebted  to  the  ward  and  has  not 
Art.  919,  3  declared  the  fact  (Art.  919,  3). 

Apart  from  the  above,  a  guardian  may'  also  be  judicially 
removed  if  he  is  unfit  for  the  duties  involved  or  has  been  guilty  of  dis- 
honest acts  or  gross  misconduct  (Art.  908,  No.  8).  It  would  appear 
that  an  action  for  the  removal  of  a  guardian  is  to  be  brought  in  the 
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District  Court  of  the  place  of  domicile  of  the  guardian  with  the  latter 
for  the  defendant,  the  plaintiff  in  the  case  being  the  ward,  the  super- 
visor of  guardianship,  the  members  of  the  family  council,  or  any 
other  person  interested. 

Sub-section  3. 
The  .Supervisor  of  Guardianship  (Koken  hantohu-nin). 

Following   the  example  of  the  French  and 

Appointment     itaJlan    Civil     Codes,    the     Japanese    Code    has 
of  supervisor  of         ,  .  ,.      ,  .  ,     ,  ,  , 

a  d'a    hin    m^Q   a  supervisor  ot  guardianship  an  absolutely 

necessary  organ  of  guardianship. 

The  person  who  may  designate  a  guardian  (as 

per  Art.  901)  may  also  designate  a  supervisor  of 
guardianship  by  Will  (Art.  910).  If  no  such  designation  has  been 
made  for  the  guardianship  for  a  minor,  the  family  council  must 
appoint  a  supervisor  of  guardianship.  In  the  case  of  an  "  inconi 
petent "  person,  such  appointment'  must,  of  course,  be  always 
made  by  the  family  council,, 

On   the   commencement  of  guardianship,    if 

there  is  no  supervisor  of  guardianship  designated 
by  Will,  but  there  is  a  designated  or  legal  guardian,  such  guardian 
must,  before  he  enters  upon  his  duties,  apply  to  the  Court  to  convene 
a  family  council  for  the  purpose  of  getting  a  supervisor  of  guardian- 
ship appointed.  Should  the  guardian  fail  to  do  so,  he  may  be 
removed  by  the  family  council  (Art.  911,  1). 

If  there  is  no  guardian  to  begin  with,  and  it  is  necessary  for  the 
family  council  to  appoint  one,  it  must  at  the  same  time  appoint  a 
supervisor  of  guardianship  also  (Art.  911,  2). 

In  the  event  of  the  position  of  supervisor  of . 

guardianship  becoming  vacant  after  the  guardian 
has  entered  upon  his  duties,  the  latter  must,  without  delay,  con- 
vene the  family  council  and  have  a  supervisor  of  guardianship  ap- 
pointed. Should  the  guardian  have  contravened  this  provision,  he 
may  be  removed  by  the  family  council  (Art.  912). 
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If  there  has  been  a  change  of  guardians,  the 
family  council  must  appoint  a  fresh  supervisor  of 
guardianship,  although  there  is  no  objection  to  the  old  supervisor  of 
guardianship  being  reappointed  (Art.  913,  1),  because  a  super- 
visor of  guardianship  suitable  for  one  guardian  may  not  be  so  for 
another  guardian. 

In  case  the  family  council  has  to  appoint  a  new  guardian,  it 
must  at  the  same  time  newly  appoint  a  supervisor  of  guardianship. 

In  case,  however,  the  new  guardian  is  not  one  appointed  by  the 
family  council,  the  supervisor  of  guardianship  must,  without  delay, 
convene  the  family  council  and  have  a  new  supervisor  of  guardian- 
ship appointed.  If  the  supervisor  of  guardianship  has  contravened 
this  provision,  he  is  held  responsible  jointly  with  the  guardian  for  the 
acts  of  the  latter,  because  he  has  unlawfully  remained  in  office  (Art. 
313,  2). 

P     ons  dis-  Persons     disqualified,    to    be %  supervisors    of 

qualified  to  be    guardianship  are  :— 

supervisors  of     1.     The    spouse,  lineal    blood    relatives,  or   bro- 
gaardianship  thers   and    sisters  of    the    guardian  (Art. 

Art.  914  914) . 

2.     Persons    disqualified    to   be   guardians   (Art. 
Art.  916  916) 

A  supervisor  of  guardianship,  if  not  a  woman, 
Kesigna  ion      ma^  ^  ^ecune  ^0  acfc  as  suc^  except  for  one  of  the 

Art.  916        causes  for  which  a  guardian  may  do  so  (see  Art. 

907  and  Art.  916). 

Like  a  guardian,  a  supervisor  of  guardianship 
Kemova         ma^  ajgQ  ^  jU(jjcjaUy  removed  if  he  is  unfit  for  the 

duties  involved,   or   has  been   guilty  of  dishonest  acts  or  glaring 

misconduct.  & 

The  duties  of  a  supervisor  of  guardianship  are  (Art.  915)  :— 
(1)    To  supervise  the  dpings  of  the  guardian  ; 

Duties  of        ^)    In  case  the  position  of  guardian  has  become 

„  Supervisor  of  vacant)  to  call,   without  delay,   upon  the 

guardianship  r     '■  «  : 

person  who  should  fill  the  vacancy  by  opera- 
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tion  of  law  to  enter  upon  his  duties,  or  (if  there 
is  no  such  person)  to  convene  the  family  council 
and  have  a  guardian  newly  appointed ; 

(3)  To  adopt  necessary  measures  relative  to  the  guardianship 

business  in  case  of  emergency  ; 

(4)  To  represent   the  ward  in  matters  respecting  which  the 

interests  of  the  guardian  or  a  person  whom  the  guardian 

represents  (for  example,  a  minor  subject  to  the  parental 

power  of  the  guardian  himself,  or  a  juridical  person  of 

which  he  is  a  director)  conflict  with  those  of  the  ward. 

•^be  supervisor  of  guardianship  must  attend  to 
Art,  yio  . 

his  work  with  the  care  of  a  good  manager  (Art. 

916  and  Art.  644). 

Sub-section  4. 
Special  Organs  of  Guardianship  (Tokubetsu  kikwan). 

(1)     If  a   married   woman  is  a  minor,  her 
organs  of       husband  in  majority  exercises    the    functions    of 
guardianship    guardian  for  her  (Art.  791). 

Art  tqi  ^     ^n  ^e  case  °^  au  orphan  in  minority 

placed  in  a  public  orphanage,  the  director  of  such 
establishment  exercises  the  functions  of  a  guardian ;  while  in  the 
case  of  an  orphan  in  minority  placed  in  a  private  orphanage,  the 
governor  of  the  prefecture  in  which  such  orphanage  is '  located  is  to 
designate  a  person  who  shall  exercise  the  functions  of  a  guardian 
(Art.  1  of  Law  No.  51  of  the  year  1900). 

Section  3. 
Affairs  of  Guardianship  (Koken  no  jimu). 

Sub-section  1. 
Guardianship  for  a  Minor  (Miseinen-sha  no  koken). 

■Guardianship  Guardianship  for  a  minor  being  designed  to 

for  a  minor      supply  the  place  of  parental  power,  the  scope  of  the 
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Art  921  dutieS  °f  the  8uardian  ^  nearly  the  same  as  those: 
of  the  person  exercising  parental  power,  but  his 
powers  are  naturally  subject  to  various  restrictions. 

1.  The  guardian  for  a  minor  has  the  same  powers  as  the 
person  exercising  parental  power  in  regard  to  the  following  matters 
(Art.  921):— 

(1)  To  take  care  of,  support  and  educate  the  minor ; 

(2)  To  fix  the  place  of  residence  of  the  minor ; 

(3)  To  give  or  withhold  consent  to  the  minor  applying  for 

an  enrolment  in  the  military  or  naval  service  ; 

(4)  To  inflict  disciplinary  punishment  upon  the  minor,  or  to 

place  him  in  a  correctional  institution  ; 

(5)  To  give  or  withhold  consent  to  the  minor's  carrying  on 

a  business ; 

(6)  To  manage  the  property  of  the  minor's  spouse. 

But  in  order  to  alter  the  method  of  education  or  place  of 
residence  fixed  by  the  person  exercising  parental  power,  to  place  the 
minor  in  a  house  of  correction,  to  permit  the  minor  to  carry  on  a 
business,  or  to  annul  or  restrict  such  permission,  the  guardian  must 
obtain  the  consent  of  the  family  council. 

2.  The  guardian  for  a  minor  manages  the 
property  of  such  minor  and  represents  him  in 
regard  to  juristic  acts  relating  to  the  said  property,  but  the  consent 
of  the  minor  must  be  obtained  in  order  to  create  an  obligation  which 
has  an  action  of  the  minor  for  its  subject  (Art.  923).  The  guardian 
is  thus  the  legal  representative  of  the  minor  in  regard  to  juristic  acts 
relating  to  property. 

The  guardian  must  also  obtain  the  consent  of 
Art  929 

the  family  council  in  order  (1)  to  carry  on  a  busi- 
ness or  (2)  to  do  any  of  the  acts  enumerated  in  Art.  12,  1  except  the 
receipt  of  capital  (see  p.'  11)  on  behalf  of  the  minor  or  (3)  to 
authorize  the  latter  to  do  so  (Art.  929). 

As  to  any  act  done  or   authorized  by  the 
Art  936 

guardian  in  contravention  of  the  foregoing  pro- 
visions, the  provisions  of  Art.  887  (respecting  the  effect  of  acts  done 


616  RELATIVES 

or  authorized  by  a  mother  exercising  parental ,  power  without  the 
requisite  consent  of  the  family  council)  apply  mutatis  mutandis — that 
is,  they  can  be  annulled  by  the  minor  or  his  succeeding  legal  repre- 
sentative (Art.  936). 

3.  In  regard  to  matters  relating  to  personal  status,  the 
guardian  has,  as  a  rule,  no  authority  to  represent  the  minor :  it  is 
only  in  certain  particular  cases  where  there  are  special  provisions 
that  he  is  empowered  to  act  for  his  ward.     Thus  : — 

(1)  If  the  ward  is  the  head  of  a  house,  or  a  parent  who  ought 
to  exercise'  parental  power, .the  guardian  exercises  the 
rights  appertaining  to  the  headship  of  a  house,  or 
parental  power,  on  behalf  of  the  ward,  subject  to  the 
following  restrictions — namely :  (a)  that  he  must  obtain 
the  consent  of  the  family  council  in  order  to  exclude  a 
member  or  refuse  his  or  her  return  to  the  house,  or  to 
consent  to  a  member  founding  a  branch  house  or  re- 
establishing an  abolished  or  extinct  house  (Art.  934,  1) : 
any  of  such  acts  done  or  consented'  to  by  the  guardian 
without  the  requisite  consent  of  the  family  council  are 
void  ;  and  (b)  that  when  the  guardian  exercises  parental 
power  on  behalf  of  his  ward,  the  provisions  of  Arts. 
917-921  and  924-933  (relating  to  guardianship)  apply 
mutatis  mutandis  (as  if  he  was  guardian  to  the  party 
over  whom  parental  power  is  exercised  by  him  on  behalf 
of  his  ward  (Art.  934,  2); 

(2)  The  guardian  may  demand  acknowledgment 

of  the  minor  from  the  latter 's  father  or 
mother  (Art.  835) ; 

(3)  An  action  for  contesting  the  legitimacy  of  the 

minor  may  be  brought  against  the  latter's 
guardian  (Art.  823). 

4.  The  guardian  has  a  right  to  give  or  withhold  consent  to  the 
minor  doing  juristic  acts  relating  to  property  (Art.  4,  1),  subject, 
however,   to  the   restriction  mentioned  in   No.  2,  2  above.    Any 
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act  done  by  the  minor  without  the  necessary  consent  of  the  guardian 
is  voidable  (Art.  4,  1  and  Art.  936). 

As  to  juristic  acts  relating  to  personal  status>  the  guardian  has, 
as  a  rule,  no  such  right  of  consent,  but  there  are  a  few  cases  where, 
in  virtue  of  special  provisions,  he  is  so  entitled.  (In  reference  vide 
Art.  737,  Art.  743,  Art.  772,  3,  etc.)  Such  special  acts  are  void  if 
done  without  the  requisite  consent  of  the  guardian. 

.      .„.  The  foregoing  applies  to  the  guardian  of  a 

minor  for  whom  there  is  no  person  exercising 
parental  power.  Should,  however,  there  be  a  person  exercising 
parental  power  minus  the  right  of  management,  the  power  of  the 
guardian  is  necessarily  confined  to  the  right  of  management  of 
property  (Art.  935). 

Subsection   2. 

Guardianship  for  an  "  Incompetent "  Person. 

(Kinjisan-sha  no  hoken). 

„  1.     The    guardian     for    an    "incompetent" 

Guardianship  ... 

for  an  incom-     P61^011  must  attend  to  the  medical  treatment  and 

petent  persoa    general  care  of  such  person  according  to  the  latter's 

means  and  resources,  for  it  will  be  remembered  that 
Art  922 

an  "  incompetent "  person  is  an  idiot  or  a  lunatic, 

or  a  person  who  is  otherwise  in  an  habitual  state  of  unsound  mind 
(Art.  922, 1).  Should  he  neglect  this  duty  and  cause  damage  to  his 
ward  or  to  third  persons,  he  is  bound  to  pay  compensation  therefor 
to  the  ward  or  third  persons*  (as  the  case  may  be).  As  regards^ 
whether  the  incompetent  person  is  to  be  placed  in  a  lunatic 
asylum  or  kept  under  guard  in  a  private  house,  that  is  to  be 
determined  by  the  guardian  subject  to  the  consent  of  the  family 
council  (Art.  922,2). 

Art  923  ^'     ^n  reSar^  *°  property   and  juristic   acts 

Art.  929        relating  to  property,  the  guardian  for  an  "incom- 

*  See  Art.  714. 
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petenfc  "  person  has  the  same  right  of  representation 
and  consent  as  the  guardian  for  a  minor  (Arts. 
923,  929  and  936). 

3.  In  regard  to  matters  relating  to  personal  status,  it  is -a  rule 
that  the  guardian  of  an  "  incompetent "  person,  like  that  of  the 
guardian  of  a  minor,  has  no  right  of  representation.  For  the 
cases  forming  exceptions  to  this  rule,  see  No.  3  in  the  foregoing 
sub-section.  But  it  should  be  noted  that  the  guardian  of  an  "  in- 
competent" person  never  exercises  parental  power  on  bebalf  of  such 
person  even  when  the  latter  has  a  child,  because  such  child  is  subject 
either  to  the  parental  power  of  the  other  parent  or  to  the  care  df  a 
guardian  of  its  own. 

Sub-section  3. 

General  Begulations  for  the  Control  of  Guardians. 

(Koken  no  jimu  ni  kwansuru  saisoku). 

The  following  are  provisions  which  are  com- 
,.  mon  to  the  guardian  of  a  minor  and  the  guardian 

of  an  "  incompetent  "  person. 

of  an^nventory  L     Upon  entering  uPon  ^  Anties-  a  guardian 

must,  without  delay,  commence  an  examination  of 
Art.  917 

the  property  of  the  ward,  and  complete  such  ex- 
amination and  make  out  an  inventory  of  the  said  property  within 
one  month  from  the  time  of  commencement,  although  the  period  of 
time  may  be  extended  by  the  family  council  according  to  circum- 
stances (Art.  917,  1).  Such  examination  and  preparation  of  an 
inventory  must  be  made  in  the  presence  of  the  supervisor  of 
guardianship :  otherwise  they  have  no  legal  effect  (Art.  917,  2). 
In  the  event  of  the  guardian  omitting  to  prepare  an  inventory  as 
above,  the  family  council  may  remove  him, .  because  it  is  to  be 
apprehended  that  he  may  commit  dishonest  acts  (Art.  917,  3). 

Although  we  have  seen  that  a  guardian  (whe- 

ft  TT,  y \jy 

ther  of  an  "  incompetent  "  person  or  a  minor)  has 

power  to  manage  the  property  of  the  ward  and  represent  the  latter 
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in  regard  to  juristic  acts  relating  to  property  (see  p.  616  et  seq) ; 
yet  so  long  as  the  inventory  is  not  duly  prepared,  he  may  do  no 
acts  other  than  those  which  must  be  done  to  meet  urgent  necessity ; 
but  even  though  the  guardian  has  acted  contrary  to  the  foregoing 
provisions,  the  flaw  in  his  power  of  representation  cannot  be  set  up 
against  third  persons  acting  in  good  faith  (Art.  918).  The  ex- 
pression "  third  persons  "  in  this  connection,  does  not,  of  course, 
include  the  ward. 

A  t  919  But  kefore  commencing  to  make  an  examina- 

tion of  the  property  of  the  ward,,  the  guardian 
must  inform  the  supervisor  of  guardianship,  of  the  fact,  if  he  has 
any  claim  against  the  ward  or  is  indebted  to  the  ward  (Art.  919, 
.1).  Should  he,  knowing  that  he  has  a  claim  against  the  ward, 
fail  to  declare  it  as  above,  he  forfeits  his  claim  (Art.  919,  2),  while 
if  he  fails  to  inform  the  supervisor  of  guardianship  of  his  indebted- 
ness to  the  ward,  he  may  be  removed  by  the  family  council  (Art. 
919,  3). 

Art  920  2"     Tlie  foreg°ing  provisions  (Arts.  917-919) 

apply  mutatis  mutandis  when,  subsequent  to  the 
guardian's  entry  upon  his  duties,  the  ward  has  acquired  property 
by  universal  succession  (as  when  he  has  succeeded  to  a  house  or 
property,  received  a  legacy  by  a  universal  title,  or  obtained  assign- 
ment of  a  business  from  another  person)  (Art.  920). 

3.  At  the  commencement  of  his  entry  upon 
of  expenses      ^  duties,   the  guardian   must  with  the   consent 

of  the  family  council,  make  an  estimate  of  the 
amount  to  be  expended  for  the  maintenance  and 
education  or  the  medical  treatment  and  general  care  of  the  ward, 
and  for  the  management  of  his  or  her  prdperty  (Art.  924,  1).  Such 
an  estimate  of  expenses,  once  fixed,  cannot  be  altered  except  with 
the  consent  of  the  family  council ;  but  under  really  unavoidable 
circumstances  the  guardian  is  not  prevented  from  making  extra- 
ordinary disbursements  in  excess  of  the  estimate  (Art.  924,  2). 

4.  Taking  into  due  consideration  the  financial 
Remuneration  ,       .  >  ,,  ■,.  ,    c  .. 

means  and  resources  ot  the  guardian  and  of  the 


620  RELATIVES 

ward,  and  other  circumstances,  the  family  council 

may    allow    a    reasonable    remuneration    to   the 

guardian,  unless  the  latter  is  the  spouse  or  a  lineal  blood-relative 

of  the  ward  or  the  head  of  the  house  of  which  the  ward  is  a 

member  (Art.  925). 

5.     With  the  consent  of  the  family  council 
Employment  ...  , 

ci  sub-managers  the  guardian  may  employ  one  or  more  managers, 
his-responsibility  for  such  employment  to  be  deter- 
.   mined  according  to  the  general  rule  laid  down  in 
Art.  106  (Art.  926);     A  paid  manager  is  a  substitute  representative 
of  the  guardian  and  one  who  receives  remuneration  out  of  the 
property  of  the  ward.  -    A  guardian  ■  being  a  legal  representative,  he 
may,  according  to  Art.  106  (see  pi  106),  appoint  a  substitute  repre- 
sentative as  a  matter  of  course,  but  he  cannot  pay  substitute  repre- 
sentatives so  appointed  out  of  the  property  of  the  ward.    Hence  the 
necessity  of  the  provision  under  consideration.     In  other  respects  the 
case  does  not  constitute  an  exception  to  the  general  rule  just  referred  to. 
.  6. '    At  the  commencement  of  the.  guardian's 

monies         entry  upon  his  duties,  the  family  council  must  fix 
the  amount  upon  reaching  which  the  guardian 
must  deposit  the  monies  he  has  received  on  account 
of  the  ward  (Art.  927, 1). 

Should  he  fail  to  deposit,  within  a  reasonable  time,  monies 
received  by  him  even  after  they  have  reached  the  amount  so  fixed, 
he  must  pay  legal  interest  (5  °/o  per  annum)  thereon  from  the  day 
on  which  he  ought  to  have  deposited  the  same  (Art.  927,  2).  The 
place  at  which,  or  person  with  whom,  the  monies  are  to  be  deposited 
is  to  be  fixed  by  the  guardian  with  the  consent  of  the  family  council 
(Art.  927,  3).  In  short,  these  are  provisions  the  aim  of  which 
is  to  prevent  the  guardian  from  expending  on  his  own  account 
monies  which  he  has  received  on  account  of  his  ward. 

Report  on  ^     ^   designated  or  chosen*  guardian  must 

condition  of  -   report  to  the  family   council,    at    least    once   a 

property        year,   on  the  state  of  the   ward's  property  (Art. 

*  Sea  p.  608.  '  ~  ~ 
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Art.  928        928^"     A  legal  8uardian  *s  under  no  such  obliga- 
tion. 

Transactions  ^.     An   act   by    which   a   guardian    acquires 

between        property  from  his   ward,   or  a   right  of  a   third 

guardian  and    person  against  the  ward,  can  be  cancelled  by  the 

wari  ward,  because  otherwise  the  guardian  might  take 

Art.  930        unjustifiable   advantage  of  his   position   by    (say) 

buying  property   of  the.  ward  for  an   inadequate 

consideration,  or  destroying  proofs  in  his  possession  which  negative' 

an  alleged  right  of  a  third  person  which  he  has  acquired.     In  such 

a  case,  however,  the  other  party  to  the  voidable  act  may  proceed  as 

per  Art.  19  (see  p.  15-16)  in  order  to  obtain  ratification  of  the  act 

(Art.  930,  1). 

The  effect  of  annulment  or  ratification  of  such  an  act,  etc.  are 
all  governed  by  the  general  rules  as  laid  down  in  Arts.  121-126* 
(Art.  930,  2). 

„.  .  9.     Except   with  the  consent  of  the  family 

Hiring  of  .,    ,,         r  .,.  ,  .  „    / 

property  of      council> tne  guardian  may  hire  no  property  of  the 

ward  by  ward  (Art.  931). 

guardian  10.     Should  the  guardian  neglect  his  duties, 

Art.  931  the    family    council    may    appoint    a    temporary 

Temporary  manager  and  cause  him  to  manage  the  property 

manager  of  the  ward  upon  the  responsibility  of  the  guardian  . 

Art.  932  (Art.  932). 

„       .  11.     In    respect    to    the    management    and 

Security  .     .  . 

restitution    of    the    ward's    property,    the   family 

Art  933 

ah.  ouo  council  may  require  the  guardian  to  furnish  reason- 
able security  (Art.  933).  So,  should  the  family  council  fix  upon  a 
specific  form  of  security  (a  mortgage,  for  example,  created  over 
a  certain  immovable  owned  by  the  guardian)  and  make  a  demand 
upon  him  to  furnish  the  same,  the  guardian  is  bound  to  comply 
with  it ;  and  in  the  event  of  his  failing  to  do  so,  the  family  council 
may  enforce  its  demand  by  means  of  an  action  under  provisions 
of  the  Code  of  Civil  Procedure. 
*  See  pp.  84-89. 
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12.  The  guardian  qua  guardian  is  bound  to 
Degree  of  attend  to  his  affairs  with  the  care  and  attention 
exercised       °^  a  600^  manager  (Arts.  936  and.  644).    And 

by  guardian     even  with  respect  to  acts  done  with  the  consent 

of  the  family  Gouncil,  he  cannot  evade  his  re- 
Art  936 

sponsibility    unless    he    acted    without    any   fault 

(Arts.  936  and  889,  2). 

13.  Even  in  regard  to  acts  respecting  which 
Kepresen-       under  ordinary  circumstance's  the  guardian  is  entitled 

by  supervisor    to  rePresent  tbe  ward,  he  is  legally  barred  from 

of  guardianship  s°  doing  if  his  interests,  or  those  of  a  person  whose 

representative   he  is,  conflict    with    those  of  the 

ward,  in  which  case  it  is  the  duty  of  the  supervisor 

of  guardianship  to  represent  the  ward  (Art.  915,  No.  4). 

14.  If  a  third  person  who  has  given  gratuitously 
manaeed  bv     donated  property  to  the  ward  has  expressed  the  inten- 

guardian        ^ion  that  ^  shall  not  be  managed  by  the  guardian, 

the  provisions  of  Art.  892  apply  mutatis  mutandis 

(Art.  936) — that  is,  it  is  not  to  be  managed  by  the 

guardian,  but  by  a  special  manager  either  designated  by  the  donor 

or  appointed  by  the  Court  on  the  demand  of  the  ward,  etc.    For 

fuller  details,  see  p.  698. 

Section  4. 
Termination  of  Guardianship  {Koken  no  shuryo). 

Guardianship  terminates : — 

1.     On  the  death  of  the  ward ; 

Termination  of    2.     On    the    ward    (when    a    minor)    attaining 
guardianship  ...  ,  .  ,    _ 

majority  or  becoming  possessed  of  a  person 

entitled  to  exercise  parental  power  or  the  right  of 
management.  A  minor  becomes  possessed  of  a  person 
entitled  to  exercise  parental  power  when  an  adjudication 
depriving  his  father  or  mother  of  parental  power  has 
been  annulled,  or  when  he  has  been  adopted,  etc. ;  he 
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becomes  possessed  of  a  person  entitled  to  exercise  the 
right  of  management  when  an  adjudication  depriving 
his  father  or  mother  of  the  right  of  management  has 
been  annulled  or  when  the  father— a  widower  and 
deprived  of  the  right  of  management— has  taken  a 
second  wife,  etc. ; 

3.  On  the  adjudication  of  incompetency  (in  case  the  ward 

is  an  "  incompetent  "  person)  being  annulled. 

4.  On  the  death,  loss  of  qualification,  removal,  resignation, 

etc.  of  the  guardian,  on  which  guardianship  terminates 
with  regard  to  the  particular  guardian,  though  not  with 
regard  to  the  ward  himself. 
The  provisions  bearing  upon  the  termination  of  guardianship 
may  be  summarized  under  the  following  heads,  namely : — 

_     .    .  1.     On  the  functions  of  a  guardian  coming  to 

Rendering  n    .,  ...  ,.,.,. 

account         an  end'  tlie  guardian  or  bis  heir  (m  case  of  his 
„„  death)  must  make  out  an  account  of  his  manage- 

ment within  two  months,  but  this  period  of  time 
may  be  extended  by  the  family  council  (Art.  937).  A  resolution 
for  extending  the  period  is  void  nnless  passed  prior  to  the  maturity 
of  the  time. 

The  account  of  guardianship  must  be  prepared  in  the  presence 
of  the  supervisor  of  guardianship  :  otherwise  it  is  void  (Art.  938,  1). 
Upon  the '  termination  of  guardianship  once 
and  for  all,  it  suffices  to  draw  up  an  account 
simply  in  the  presence  of  the  supervisor  of  guardianship ;  but  an 
account  to  be  prepared  in  case  there  has  been  a  change  of  guardians 
is  void  unless  it  be  approved  of  by  the  family  council  after  it  has 
been  prepared  in  the  presence  of  the  supervisor  of  guardianship 
(Art.  938,  2). 

Contracts  made  by  and  between  the  guardian 

contracts       or  ^  ^e'r  °n  *^e  one  ^an^  an^  *^e  (minor)  ward 
on  the  other  after  the  latter  has  attained  maiority, 

Art  939 

and  before  the  account  of  guardianship  has  been 

finished,  or  unilateral  acts  (such  as  waivers  of  rights,  ratification 
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of  voidable  acts)  done  by  the  ward  vis-d-vis  the  guardian  or  his 
heir  during  the  same  period,  can  be  annulled  by  the  ex-ward  (Art. 
939,  1).  It  is  usual  for  a  person  who  has  just  been  released  from 
guardianship  to  enter  upon  his  inheritance  as  soon  as  possible,  and 
the  guardian  or  his  heir  may  take  advantage  of  this  in  order  to 
inveigle  the  ex-ward  to  enter  into  unfair  contracts,  etc.  Hence  the 
provision  under  consideration. 

Acts  contemplated  in  the  foregoing  paragraph  are  acts  done 
by  a  person  after  he  has  attained  majority,  and  so  they  are  not  the 
acts  of  an  incapacitated  person ;  but  seeing  that  there  is  a  close 
resemblance  between  the  two,  it  is  specially  provided  that  the 
provisions  of  Art.  19  and  Arts.  121-126  apply  mutatis  mutandis 
in  respect  to  the  ratification  and  annulment  of  such  acts  (Art.  939, 
2) — that  is,  the  ex-guardian  or  his  heir  may,  after  the  completion 
of  the  account  of  guardianship,  notify  the  ex- ward  to  give  a  definite 
answer  within  a  fixed  period  as  to  whether  he  is  going  to  ratify  the 
voidable  act,  and  if  no  definite  answer  is  received  within  such  period 
of  time  he  may  be  deemed  to  have  ratified  it.  For  fuller  details 
see  p.  16  and  pp.  87-89. 

On  the  sum  of  money  which  the  guardian  has 
to  restore  to  the  ward,  and  also  on  that  which  the 
Art.  940        ward  has  to  restore  to  the  guardian,  interest  (at  5  % 
per  cent,  per  annum)  must  be   paid  as   from  the  time  when  the, 
account  of  guardianship  was  completed  (Art.  940,  1). 

If  however,  the  guardian  has  consumed  on  his  own  account — 
prior  to  the  completion  of  the  account  of  guardianship — monies  be- 
longing to  the  ward,  he  must  pay  interest  thereon  as  from  the  time 
of  such  consumption,  and  also  compensation  for  any  further  damages 
(Art.  940,  2).    ' 

Emergency  -^ » there  be  pressing  circumstances  at  the  time 

measures  to      of  the  termination  of  guardianship,  th«  guardian,  his 
be  adopted       heir,  or  the  legal  representative  of  either,  must  con- 
yguarian     j.jnue    a^0p(;jng   &\\  necessary  measures  until  the 
termination  of   war^>  ^  ^eir,  or  ^e  legal  representative  of  either, 
guardianship    is  in  a  position  to  take  charge  of  the  business ;  and 
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irrespective  of  whether  the  cause  for  the  termination 
Art.  941 

of  guardianship  has  originated  in  the  guardian  or 

the  ward,  it  can  be  set  up  by  neither  party  against  the  other  party 
unless  the  latter  has  been  notified  thereof  (Arts.  654  and  655  and 
Art.  941). 

Obligations   which  have  been  formed  in  con- 

Prescription  of  nectjon  with  guardianship  between  the  guardian, 

a  's'ne  from     ^e  supervisor  of  guardianship,  or  the  members  of 

guardianship     ^e  family  council  on  the  one  hand  and  the  ward 

Art  942        on  ^e  °*i^er»  are  terminated  by  prescription  if  not 

exercised  for  five   years  from  the  time  when  the 

guardianship  was  terminated  (Arts.  894  and  942,  1). 

As  to  obligations  involved  in  contracts  made  between  the  ex- 
guardian  or  his  heir  and  the  ex-ward,  after  the  latter  has  attained 
majority  and  before  the  account  of  guardianship  has  been  completed, 
etc.,  and  which  have  been  annulled  in  accordance  with' Art.  939  (see 
p.  623),  they  are  also  terminated  by  prescription  if  not  exercised  for 
five  years  as  calculated  from  the  time  when  such  contracts  were 
annulled  (Art.  942,  2). 
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CHAPTEE  6. 
CUEATOES  (Hosa-nin). 

We  have  seen  that  persons  of  weak  in- 
tellect, or  deaf,  dumb  or  blind  persons  or  spendthrifts 
can  be  judicially  declared  "  quasi-incompetent "  and  placed  under 
curatorship.  Quasi-incompetent  persons  are  thus  a  kind  of  inca- 
pacitated persons ;  and  the  scope  of  their  incapacity  is  defined  in 
Art.  12  (p.  10).  In  short,  a  "  quasi-incompetent  "  person  is  incapa- 
citated to  a  much  lesser  degree  than  an  "  incompetent  "  person. 
In  consequence,  the  work  of  a  curator  is  far  more  limited  than  that 
of  a  guardian.  So,  if  a  "  quasHncompetent  "  person  is  further  ad- 
judged "  incompetent,"  the  functions  of  the  curator  are  suspended 
until  the  adjudication  of  incompetency  shall  have  been  annulled.  It 
thus  follows  that  though  a  "  quasi-incompetent  "  person  may  also 
be  adjudged  "  incompetent,"  there  can  never  be  a  guardian  and 
curator  working  side  by  side  for  one  and  the  same  person. 

There  can  be  only  one  curator  at  a  time  (Arts. 
Number  of  . 

curators        909>  1  and  906)- 

As  to  the  question  of  (1)  who  becomes  a  cura- 
Art.  909 

tor,  (2)  how  a  person  is  disqualified  to  be  a  curator, 

(3)  for  what  causes  a  person  may  decline  to  act  as  a  curator,  and 

(4)  in  what  cases  he  can  be  judicially  dismissed,  the  provisions  of 
Arts.  902-905, 907  and  908  (see  p.  608-611)  dealing  with  similar  ques- 
tions relating  to  a  guardian,  apply  mutatis  mutandis  (Art.  909, 1). 

.  If  an  act  in  respect  to  which  the  interests  of 

curators        *^e  cura,t°r»  or  °f  a  person  whose  representative  he 
is,   conflicts  with  those  of  the  quasi-incompetent 
person,  is  one  in  order  to  do  which  the  "  quasi- 
incompetent"    person  must   obtain  the  consent  of  the  curator  in 
accordance  with  Art.  12,  the  curator  must  require  the  family  council 
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to  appoint  a  special  curator  (Art.  909,  2) — in  other  words,  he  has  no 

right  to  give  consent  in  respect  to  such  an  act. 

Obligations  which  have  arisen  between  the 
curator  or  the  members  of  the  family  council 
on  the  one  hand,  and  the  quasi-incompetent 
person  on  the  other  hand,  are  terminated  by  pre- 
scription if  nob  exercised  for  five  years  from 
the  time  when  the  curatorship  terminated  (Art. 


Prescription 
of  obligations 
arising  from 

curatorship 


Art.  943 


943). 
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CHAPTEE  7. 
THE  FAMILY  COUNCIL  (ShinzoJcu-Tcwai). 

Section  1. 
Introduction. 

Whereas  in  Europe  the  family  council  is  re- 
garded simply  as  an  organ  for  the  protection  of  an 
incapacitated  person,  in  Japan  it  is  recognized  not  merely  as  a 
means  for  protection,  but  also  as  an  organ  for  the  decision  of 
certain  important  matters  affecting  the  "  house  " — a  result  of  the 
family  system  which  is  still  largely  recognized  by  the  Japanese 
civil  law,  although  it  must  be  admitted  that  the  chief  function  of 
the  family  council  is  the  protection  of  incapacitated  persons. 

The  cases  where  the  action  of  the  family  council  is  put  into  re- 
quisition may  be  roughly  summarized  as  follows  : — 

1.     Family  Council  for  an  Incapacitated  Person. 

(a)  In  the  case   of  a  minor  subject  to  parental 
power,  the  consent  of  the  family  council  must  be  obtained 

for  the  mother  exercising  parental  power  to  do,  or 
authorize   the  minor  to  do,  any  of  the  acts  enu- 
merated in  Art.  886  (p.  597).    A  special  representative  is 
appointed  by  the  family  council  in  regard  to  matters 
respecting  which  the  interests  of  the  minor  conflicts 

with   the    father    or  mother    exercising   parental 
Art.  888         power  ^Arfct  888  .  p>  sg^     when  tbe  father  or 

Art,  878        mother  exercising  parental  power  is  a  step-parent,  or 
the  mother  is  a  "  chalaibo,"  his  or  her  operations 
are  supervised  by  the  family  council  just  as  if  he  or  she 
was  a  guardian  (Art.  878  ;  p.  592). 

(b)  In  the  case  of  a  minor  or  incompetent  person 
under  guardianship,   a    guardian  and  supervisor   of 
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guardianship  are  appointed  or  removed  by  the  family 
council  under  certain  specified  circumstances  (Arts. 

Arts.  904,  905,  904    9q5    911  912,  and  913  :  see  pp.  609-613). 
911  912  913  .  1 L  ' 

If  both  the  father  and  mother  belonging  to  the  same 

house  are  dead,  etc.,  the  minor  must  obtain  the  consent 

of  the  family  council  as  well  as  that  of  the  guardian  in 

order  to  effect  marriagei  or  flivorce  by  agree  pent,  to  be 

adopted,  or  to  effect  dissolution  of  adoption  by  agree- 
Arts.  772,  809    ment  (Artg#  772>  809j  846  and  863  .  pp-  5U>  561> 

,  *. „. .,        g^g  a^  589).     The  consent  of  the  family  council 

must  be  obtained  (1)  for  the  guardian  for  a  minor  to 

change  the  method  of  education  or  place  of  residence  fixed 

by  the  father  or  mother  exercising  parental  power,  to 

authorize  the  minor  to  carry  on  a  business,  or  annul  or 

restrict  such  authorization,  etc.  (Art.  921 :  see  p^  615), 

(2)  to  fix  the  amount  to  be  annually  expended  for  the 

ward  or  alter  such  amount  (Art.  924  :  see  p.  619), 

Art.  927        (3)  ^  t^e  employment  of  paid  managers  (Art.  926  : 

see  p.  620),  (4)  to  carry  on  a  business  or  do  any  of  the 

acts  enumerated  in  Art.  12,  1  for  the  ward,  or  authorize 

A  t  929        ttie  mil10^  to  do  so  ^A'rt*   929  :  see  P"  615)'  (5)  to 
hire  property  of  the  ward  (Art.  931 :  see  p.  621), 

(6)  to  exclude  a  member  of  the  house  of  which  the 

Art.  934         Ward  is  head,  or  refuse  his  or  her  return  thereto 

(Art.  934  :  see  p.'  616),  etc.,  etc. 

The  family-council  fixes  a  remuneration  pay- 
Art  925 

able  to  the  guardian  (Art.  925  :  see  p.  620),  sees  to 

monies  received   by  the  guardian  being  deposited  in  a 
'  .'    proper  manner,  and   makes  demand  that  security  be 
r   .  furnished  by  him  for  hfe   good  behaviour  (Arts. 

Arts.  927, 933    g2?  and  g33  .  gee  ^  620-621),  etc. 

(c)  In  the  case  of  a  "  quasi-incompetent "  person 
under  curatorship,  it  is  the  duty  of  the  family  council 
to  appoint  a  curator  under  certain  circumstances,  and  a 
special    curator    in    regard  to    a    matter    respecting 
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which  the  interests  of  the  quasi-incompetent  person 
conflict  with  those  of  the  curator  (Art.  909). 

2.  The  consent  of  a  step-parent  or  "  chakubo  "  to  the  adop- 

tion of  a  child  under  15  by  another  person  must  be 
supplemented  by  the  family  council  (Art.  843).    If 
a  step-parent  or  "  chakubo  "  refuses  to  give  consent 
to  the  intended  marriage,  divorce  by  agreement,  adop- 
tion, or  dissolution  of  adoption  by  agreement  on  the 
part   of  a  child  under  certain  ages,  but  irrespective  of 
whether  he  or  she  is   incapacitated  or  not,  the 

Arts.  773,  809    meflitated  act  can  be  accomplished  with  the  consent 
846.863        rf  ^  family  council  ^Arj.gi   ?73>  809^  846  and 

863). 

3.  When  a  head  of  a  house  is  unable  to  exercise  his  rights 

as  such,  and  there  is  no  other  person  to  exercise  the 
same  in  his  place,  they  are  exercised  by  the  family 
council  (Art.  751). 

4.  Disinheritance  of  the  legal  heir  to  a  house  (for  a  just  reason 

other    than    specifically    mentioned    in  the   law)  can 
„„_        be  applied  for    with  the    consent   of  the  family 
council  (Art.  975). 

5.  The  heir  to  a  house  is   chosen   by  the  family  council 

in  certain  cases  (Arts.  982  and  985). 
Arts.  982, 985  v  ' 

A  family  council  organized  for  an  incapacitat- 
Dnration  of     e)j  perS0n  continues  in  existence  until  he  or  she 
has  ceased  to  be  incapacitated  (Art.  949),  while  a 
Art.  949        family  council  called  in  other  cases  is  of  a  tem- 
porary nature  and  ceases  to  exist   as  soon  as  the  matter  for  the 
deliberation  of  which  it  has  been  convened  has  been  settled. 
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Section  2. 

Organization  of  the  Family  Council. 

(Shinzoku-Jcwai  no  soshiki). 

0  eanization  A  family  council  is  to  be  composed  of  at  least 

'of  family        three  persons  (Art.    945,  1).     A  person  exercising 

council         parental  power,  and  who  is  legally  empowered  eo 

Art  945        designate  a  guardian  by  will  for  his  or  her  minor 

child,  may  likewise  designate  the  members  of  the 

family  council  for  the  minor  (Art.  945,  2).     In  this  case  any  persons 

may  be  chosen  so  long  as  they  are  not  legally  disqualified  to  be 

members  of  a  family  council. 

In  case  the  members  of  a  family  council  for  a  minor  have  not 
been  designated  as  above,  and  in  the  case  of  a  family  council  other 
than  for  a  minor,  its  members  are  always  chosen  by  the  Court  on 
the  demand  of  the  principal  party  concerned,  the  head  of  the  house 
to  which  he  belongs,  his  guardian,  supervisor  of  guardianship  or 
curator,  or  a  Public  Procurator,  from  among  his  (the  principal 
party's)  relatives  and  other  persons  connected  with  himself  or  with 
the  house  (such  as  his  friends  and  confidential  employees,  the  heads 
of  the  principal  and  branch  houses,  etc.)  (Art.  945,  1). 

In  the  event  of  a  vacancy  arising  in  a  family  council  already  in 
existence,  the  members  of  the  council  must  apply  to  the  Court  for 
the  appointment  of  a  supplementary  member  to  fill 
the  vacancy  (Art.  950).  This  of  course  applies 
even  when  the  number  of  the  remaining  members  is  three  or  more. 
It  thus  follows  that  the  membership  once  fixed  by  the  Court  or  other- 
wise cannot  be  altered.  It  goes  without  saying  that  any  of  the 
persons  empowered  to  apply  for  the  call  of  a  family  council  (see 
above)  may  also  apply  to  the  Court  for  the  appointment  of  a  sup- 
plementary member. 

p  ,.  _  The  following   are    disqualified    from    being 

qualified  to      members  of  the  family  council : — 

be  members      j      fpQe  guardian,  supervisor  of  guardianship  or 
of  council  s  '      r  °  2 

Arf  Qdfi  curator  ot  the  party  on  whose  account  the 

2  and  3 '  family  council  is  called  (Art.  946,  2) ; 
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2.    Persons  disqualified  to  be  guardians  (sea  p.  609)  (Art. 
908  and  Art.  946,  3). 

A  person    appointed    member    of    a    family 

Resignation     council  may  decline  to  act  as  such  if  he  resides  at  a 

Art  946  1      distant  place,  or  if  there  is  any  other  just  reason 

(Art.  946,  1).     For  this  purpose,  however,  he  must 

apply  to  the  Court  for  a  judgment  granting  permission  to  decline 

{Law  Concerning  Procedure  in  Non-Contentious  Matters,  Art.  100). 

Like  a  guardian,  a  member  of  a  family  council 

Judicial        may  ajg0  ke  jU(iicjaiiy  removed  if  he  should  be 

found  unfit  for  the  functions,  or  to  have  been  guilty 

of  dishonest  acts  or  glaring- misconduct  (Art.  946,  3). 

_  ,  The  members  of  a  family  council  must  attend 

JJ6&TT6G  Ol  • 

attention  to      *°  ^e  ^usiQess  *n  hand  "  with  the  care  and  attention 
be  exercised     of  a  good  manager  "  (Arts.  644  and  953).    As  to  the 
by  members      travelling  and  other  expenses  incurred  by  them  in 
Art  953        attending  the  meetings  of  the  council  and  otherwise, 
they  fall  to  the  charge  of  either  the  principal  party 
Arts.  894,       concerned  or  the  property  of  the  succession  (as  the 
case  may  be).     We  have  already  seen  that  such 
obligations  are  terminated  by  prescription  if  not  exercised  for  five 
years  from  the  time  when  the  right  of  management,  the  guardian- 
ship or  the  curatorship  was  terminated  (Arts.  894,  942  and  943 : 
see  pp.  603,  625  and  627). 

Section  3. 

Meetings  of  the  Family  Council. 

(ShinzoJcu-kwai  no  shoshii). 

A  family  council  being  a  deliberative  body,  it 
Convention      is  necessary  for  its  mmAm  fo  ^  at  a  fixed  ^ 

Art  919        an<^  P"ace  ^  order  to  pass  resolutions.     As  a  rule, 
it  is  called  by  the  Court ;  but  as  a  family  council 
organized  for  an  •  incapacitated  person  continues  in  existence  until 
such  person  shall  have  ceased ,  to  be  incapacitated,  as  already  men- 
tioned,.the  first  meeting  only-  is  convened  by  the  Court,  while  any 
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subsequent  meeting  can  be  called  by  the  principal  party  concerned,  his 
or  her  legal  representative,  the  supervisor  of  guardianship  or'  curator, 
or  any  member  of  the  family  council  (Art.  949).  Even  when  a 
family  council  is  to  be  convened  by  the  Court,  the  latter  does  not  act 
on  its  own  motion,  but  only  on  the  demand  of  the  principal  party 
concerned,  the  head  of  the  house,  a  relative,  the  guardian,  the 
Art  944  suPervisor  of  guardianship,  the  curator,  a  public 
procurator,  or  any  other  interested  person  (Art. 
944)  in  accordance  with  Art.  96  et  seq.  of  the  Law  Concerning 
Procedure  in  Non-Contentious  Matters.  Upon  the  receipt  of  such  a 
demand,  the .  Court  must  choose  the  members  (unless  they  have 
already  been  chosen  by  will,  by  the  parent  of  the  principal  party 
concerned)  and  notify  them  to  meet  at  a  fixed  day  and  hour  and  at 
a  fixed  place,  stating  also  the  matter(s)  to  be  deliberated  upon. 

-  In  order  to  enable  the  principal  party  con- 
cerned, the  head  of  the  house,  the  father  and 
mother  belonging  to  the  same  house,  the  spouse,  the  guardian,  the 
supervisor  of  guardianship,  or  the  curator  to  attend  the  council  and 
state  their  opinion — which  they  are  entitled  to  do  although  they 
cannot  participate  in  the  voting  (Art.  948,  1) — they  must  likewise 
be  notified  of  the  call  of  the  council  (Art.  948,  2).-  But  to  give  this 
notice  not  being  a  proceeding  essential  to  the  call  of  the  family 
council,  but  merely  an  accessory  one,  the  call  itself  is  not  invalidated  ' 
even  though  no  such  notice  has  been  given.  The  persons  entitled 
to  notice,  however,  may  (according  to  Art.  951 :  see  p.  634)  bring  an 
action  of  complaint  if  an  improper  resolution  has  been  passed 
because  they  have  not  been  allowed  a  chance  of  expressing  their 
opinion  in  the  council. 

Section  4. 

Eesolutions  of  the  Family  Council. 

(Shinzoku-Jcwai  no  ketsiigi). 

How  reso-  Eesolutions  in  a  family,  council  are  passed  by 

lutions  a  majority  vote  of  the  members; — not  of  the  mem- 

are  taken       bers  present  but  of  the  total  number  of  members  • 
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(Art.  947,   1).     From  this,  it  would  appear  that 
no  meeting  of  a  family  oouncil  can  be  held  unless 

more  than  a  half  of  the  total  number  of  members  be  present. 

No  member  may  participate  in  the  voting  upon  matters  in 

which  he  is  personally  interested  (as — e.g. — in  the  case  of  a  sale  under 

negotiation  between  him  and  the  incapacitated  person  for  whose 

benefit  the  family  council  exists)  (Art.  947,  2). 

In  some  cases  it  is  not  sufficient  for  a  family 
Execution  of  councji  merely  to  pass  a  resolution,  and  it  may  be 
necessary  to  carry  such  resolution  into  effect.  The 
Code  contains  no  detailed  provisions  under  the  head  of  execution  of 
resolutions  passed  in  a  family  council ;  but  from  Art.  947,  1  just 
quoted,  it  would  appear  that  a  majority  of  the  total  membership 
may  act  conjointly  for  the  purpose,  or  one  or  more  persons  may  be 
chosen  (always  by  a  majority  vote)  to  constitute  an  executive 
organ. 

Against  a  resolution  passed  in  a  family  council, 
aeainst         complaint  may  be  made  to  the  Court  within  one 
resolutions      month  by  the  principal  party  concerned,  the  head 
of  the  house,  a  relative,  the  guardian,  the  supervisor 
of  guardianship,  the  curator,  a  Public  Procurator, 
or  any  other  person  interested  (Art.  951).     It  would  appear  that 
this  applies  only  to  resolutions  which  have  been  duly  passed  in  a 
family  council  called  in  due  form,  but  which  are  improper  in  sub- 
stance.    A  judgment  of  the   Supreme   Court   (2nd   May,  1915), 
however,  lays  down  the  rule  that  such  complaint  can  also  be  made 
against  a  resolution  which  is  void  per  se,  because  it  was  passed  con- 
trary to  the  law. 

If  a  family  council,  cannot  arrive  at  a  resolu- 

resolntions      ^on  (^ecause   a  majority    of   the  members  have 

absented  themselves,  or  the  votes  given  one  way  or 

the  other  do  not  represent  a  majority  of  the  total 

number  of  members,  etc.),  any  member  of  the  family  council  may 

apply  to  the  Local  Court  for  a  judgment,  which  is  to  take  the  place 
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of  the  required  resolution  (Art.  952),  in  accordance  with  Arts.  96-98 
of  the  {Law  Concerning  Procedure  in  Non-Contentious  Matters). 
Against  such  judgment,  complaint  may  be  made  under  the  Code 
of  Civil  Procedure  by  any  member  of  the  family  council. 


c,.' , . 
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CHAPTEE  8. 

HOUSES  (Kazoku-dantai). 

Section  1. 

The  Conception  of  a  House  (le  no  hwannen). 

In  Europe,  where  individualism  largely  obtains,  the  fact  of 
people  living  together  in  a  house  is  a  mere  matter  of  fact  and  does 
not  necessarily  involve  a  question  of  law  ;  but  in  Japan — or  rather  in 
the  East  in  general  for  that  matter — where  "  ancestor-worship  " 
(sosen  reihai)  has  long  held  sway,  and  feudal  conceptions  still  con- 
tinue to  make  their  influence  felt,  "  houses  "  or  families  still  play  an 
important  role  in  the  same  way  in  which  they  did  in  early  Bomaa 
times  in  the  West. 

A  "  house  "  (ie)  in  the  strict  sense  of  the  term  is  of  course  a  residen- 
tial building  ;  but  in  course  of  time  the  word  has  also  come  to  express 
the  idea  of  and  elementary  unit  of  society  under  the  family  system,  since 
a  house  is  usually  inhabited  by  the  head  pf  a  family  and  those  who 
are  subject  to  his  control,  although  this  is  not  always  the  case,  for 
people  may  live  together  in  a  house  not  because  they  belong  to  the 
same  house  in  Hie  legal  sense  of  the  term,  but  for  economic  and 
other  reasons ;  while  persons  legally  belonging  to  the  same  house 
may  in  point  of  fact  be  living  thousands  of  miles  apart.  The 
development  of  individualistic  conceptions,  the  increasing  difficulty  of 
living  which  makes  it  difficult  or  even  impossible  for  a  family  to  live 
together,  and  the  rapid  development  of  facilities  of  communication 
which  makes  it  easy  for  each  member  of  the  family  to  seek  his 
independent  fortune  away  from  home — these  and  other  reasons  are 
visibly  weakening  the  family  system  in  this  country.  But  in  the 
more  remote  country  districts  (Hida  Province,  for  example)  it  is  said 
there  are  still  to  be  found  families  embracing  seventy  or  eighty  souls ! 

A   "  house "   is  usually   composed  of  the"  head  of  the  house 
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(koshu)  and  members  of  the  house  (kazoku),  the  latter  being  subject 
to  the  control  and  directions  of  the  former.  A  house  is  possessed  of 
a  common  family  name  ("  sei  "  or  "  shi  "  or  "  %tji  ") — which  is  used 
by  every  member  of  the  house  as  a  token  of  his  or  her  belonging  to 
that  house-^and  also  of  a  family  registry  (koseki)  which  is  an. 
official  registration  kept  in  the  office  of  the  city,  town  or  village  where 
the  house  is  legally  located,  each  member  of  the  house  being  said  to 
be  "  permanently  registered  "  (genseki)  there  irrespective  of  where 
he  may  be  actually  living.  What  is  usually  referred  to  as  the 
"property  of  the  house"  or  family  (kasan),  however,  does  not 
really  belong  to  the  house ;  for  the  idea  of  property  belonging  to  a 
house  itself,  and  the  head  of  the  house  being  merely  the  manager 
thereof,  is  now  obsolete  from  the  legal  point  of  view  at  least,  although 
it  must  be  conceded  that  many  an  old-fashioned  and  conscientious 
head  of  a  house  is  still  governed  by  that  idea. 

Section  2. 
Eokmation  and  Tebmination  of  a  House  (Je  no  kobo). 

Sub-section  1. 
General  Discussion. 

The  death,  etc.  of  the  head  of  a  house  merely 

Formation  and  jnvoives  a  succession  to  the  house — that  is,  a  change 

termination      ^  if.g  headship_     A  house  jg  caued  into  existence 

of  a  house  *        •  .  ..  , 

only  (1)  when  a  branch  house  is  established  and 

(2)  when  a  house  is  newly  created,  while  a  house  is  terminated  only 
(1)  when  it  is  abolished  and  (2)  when  it  becomes  extinct  of  itself. 
An  abolished  or  extinct  house  may,  however,  be  sometimes  revived 
or  re-established. 

Sub-section  2. 
Branch  Houses  (Bunke). 

A  branch  house  (bunke)  being  a  house  estab- 
Branch  houses   ^^  by  a  person  by  way  of  a  side  issue  to  that 
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Conditions  for   house  to  which  he  or  she  belongs,  it  can  only  be 

establishment    established  by  a  member  thereof  (Art.  743).     The 

of  branch  house  kea(j  0f  a  nouse  cannot  establish  a  branch  house 

Art.  743        until  he  has  ceased  to  be  such  by  resigning  from 

the  headship  of  the  house,  etc.      Even   a  member  of  a  house, 

however,   is   legally  barred   from   establishing  a 

branch  house  if  he  or  she  is  (1)  the  legal  heir 

to  the  house  whose  duty  it  is  to  suceeed  to  the  house  upon  the 

death,  etc.  of  the  actual  head  of  the  house  (Art.  744),  (2)  a  married 

woman  (because  she  must  live  where  her  husband  lives),  or  the 

husband  of  the  head  of  the  house  (because  a  female  head  of  a  house 

cannot  follow  her  husband  to  another  house). 

Any  person  who  desires  to  establish  a  branch 
house  must  obtain  the  consent  of  the  head  of  the 
house  to  which  he  belongs  (Art.  743). 

Even  a  minor,  an  incompetent  person  or  a  quasi-incompetent 
person  is  not  prevented  from  establishing  a  branch  house  provided 
that  he  is  possessed  of  capacity  of  will.  In  fact,  even  in  the  case 
of  an  incapacitated  person,  it  is  only  according  to  his  will  that  a 
branch  house  can  be  established.  But  a  minor  must  obtain  the 
consent  of  the  father  or  mother  exercising  parental  power,  or  of  his 
guardian  (Art.  743),  while  in  the  case  of  an  "  incompetent "  person 
or  "  quasi-incompetent "  person,  it  is  not  necessary  to  obtain  the 
consent  of  his  guardian  or  qurator. 

The  establishment  of  a  branch  house  takes  effect  on  notification 
thereof  being  made  to  the  Eegistrar  in  accordance  with  the  Law 
Concerning  Family  Registries  (Art.  145). 

On  the  notification  being  accepted,  the  notifying  party  becomes 

the  head  of  the  branch  house  and  his  wife  (if  any)  follows  him  to 

that  house  as  a  matter  of  course  (Art.  745).    But 

not  so  with  his  lineal  descendants.     This  was  often 

the  cause  of  trouble  and  inconvenience  until  an  amendment  was 

.  made  to  Art.   743  by  Law  No.  37  of  the  year 

1902,  and  it  was  provided  that  in  case  a  member 

of  a  house  established  a  branch  house,  his  lineal  descendants  might 
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be  made  members  of  tbat  bouse  witb  tbe  consent  of  tbe  bead  of  the 
(original)  house  (Art.  743,  2). 

Vis-a-vis  a  branch  house,  the  house  to  which  the  founder 
of  the  branch  house  originally  belonged  is  called  the  "  principal 
house  "  (honke).  If  there  are  two  or  more  branch  houses  belonging 
to  one  and  the  same  house,  the  branch  houses  are  said  to  be 
"collateral  houses"  or  "co-ordinate  houses"  (dohe)  as  to  each 
other.  The  family  name  of  a  branch  house  is  necessarily  the  same 
as  that  of  the  principal  house.  It  is  usual  for  a  person  who  estab- 
lishes a  branch  house  to  acquire  some  property  from  the  head 
of  the  (principal)  house,  etc. ;  but  this  is  not  a  necessary  condition 
for  the  establishment  of  a  branch  house. 


Sub-section  3. 
Establishment  of  a  New  House  {Ik-ha  soritsu). 

The    expression    "  establishment   of   a    new 
Establish-       house"   refers  to    the  establishment   of   a  house 

new  house       by   a   Person>  noi  of  bis  own  free  will,  but  by 
operation  of  law.     In  this  sense,  a  houss  is  estab- 
lished in  the  following  cases  : — 

(1)  A  child  whose  father  and  mother  are  both  unknown  or 
have  no  nationality,  establishes  a  new  house.  A  child  born  in 
Japan  is  a  Japanese  if  both  its  father  and  mother  are  unknown,  or 
belong  to  no  nationality  {Law  of  Nationality,  Art.  4).  Though 
it  is  a  rule  that  a  Japanese  child  enters  the  house  of  its  father  or 
mother,  yet  if  both  its  father  and  mother  are  unknown  or  have  no 
nationality,  it  must  necessarily  establish  a  new  house,  as  otherwise, 
it  has  no  (legal)  house  to  enter. 

Hence  the  provision  :     "A  child  whose  father 
Art.  733  3 

and  mother  are  both  unknown  establishes  a  new 

house  of  his  own "   (Art.  733,  3).     From   this  it  may  be  safely 

inferred  tbat  the  same  applies  to  a  child  born  in  Japan  but  whose 

father  and  mother  have  no  nationality. 
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.  (1)    An  illegitimate  child  establishes  a  new 

house  if  it  has  no  house  to  enter,  (a)  An  illegw 
timate  child  unacknowledged  by  the  father  has  no  house  to  enter 
but  the  mother's,  but  if  the  latter  is  a  member  of  a  house  she  cannot' 
have  the  child  with  her  unless  she  can  obtain  the  consent  of  the 
head  of  the  houss.  So,  if  the  head  of  the  house  does  not  consent  to 
its  entry  into  his  house,  the  child  must  perforce  establish  a  new 
house  (Art.  735,  3).  (b)  In  the  case  of  an  illegitimate  child 
acknowledged  by  the  father  (shoshi),-  it  enters  the  latter's  house 
if  he  is  a  head  of  a  house,  or  the  head  of  the  house  consents  there- 
to. If  it  cannot  thus  enter  the  father's  house,  it  can  then  enter 
the  mother's  if  she  is  a  head  of  a  house,  or  the  head  of  the  house 
consents  thereto.  Otherwise  it  must  necessarily  establish  a  new 
house  (Art.  735,  3).  (c)  In  case  an  alien  child  is  acknowledged  by 
its  Japanese  father  or  mother,  it  then  acquires  Japanese  nationality 
(Law  of  Nationality,  Art.  5)  ;  and,  being  a  Japanese,  it  must  have  a 
house  to  belong  to,  and  must  establish  a  new  house  if  it  cannot 
enter  its  father's  or  mother's  house.  This  is  an  inference  drawn 
from  the  provisions  above-mentioned. 

3.  A  member  of  a  house  who  has  been  ex- 
cluded from  the  house  establishes   a   new  house 

(Art.  742).  The  wife  of  a  person  thus  excluded  accompanies  him 
to  the  house  which  he  has  newly  established  (Art. 
745).     In  case  a  member  of  a  house  has  been 

excluded  from  the  house  because  he  had  effected  an  adoption  with- 

out   the  consent   of  the  head  of  the  house,  the 

"       '         adopted  child  automatically  enters  the  house  newly 

established  by  the  adoptive  parent  as  a  result  of  such  exclusion 

(Art.  750,  3). 

4.  A  person  who  has  entered  another  house 
Art  742 

by   marriage  or    adoption    (without   the   consent 

of  the  head  of  fye  house)  and  whose  return  to  the  house  has  there- 
fore been  refused,  establishes  a  new  house  on  his  or  her  leaving 
the  other  house  as  a  result  of  divorce  or  dissolution  of  adoption 
(Art.  742).     The  same  applies  by  inference  on  his  or  her  leaving  the 
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house  as  a  result  of  the  annulment  of  the  marriage,  or  adop- 
tion. 

5.  If  a  person  married  or  adopted  into  another  house  cannot 
return  to  his  or  her  original  house  because  it  is  abolished  or 
extinct,  when  he  or  she  ought  to  return  thither  as  a  result  of 
divorce  or  dissolution  of  adoption  (or  the  annulment  of  the  mar- 
riage or  adoption),  he  or  she  establishes  a  new  house,  unless  he  or 
she  prefers  to  re-establish  the  abolished  or  extinct  original  house 
(Art.  740). 

6.     Members  of  a  house  which  has  become 
Art.  764 

extinct  establish  each  a  new  house,  subject,  how- 
ever, to  this  limitation — that  a  child  follows  the  father  or  (if  the 
father  is  unknown,  is  in  another  house,  or  is  dead)  the  mother  to 
the  house  which  he  or  she  has  newly  established  (Art.  764,  1) ;  but 
a  married  woman  accompanies  her  husband  instead  of  her  parents 
(Art,  764,  2). 

7.  When  an  alien  is  naturalized,  he  has  no  {legal)  house  to 
enter  even  though  hi&  alien  parents  may  be  actually  domiciled  in 
Japan,  and  must  necessarily  establish  a  house  of  his  own  (an 
inference  from  Art.  733,  3).     But  in  case  an  alien  married  woman 

has  been  naturalized  together  with  her  husband,  or 
Art  745 

she  has  been  naturalized  subsequent  to  the  acquisi- 
tion of  Japanese  nationality  by  her  husband  (Law  of  Nationality, 
Art.  14),  she  does  not  establish  a  house  of  her  own  but  enters  her 
husband's  house  as  a  matter  of  course  (Art.  745). 

8.  In  case  a  person  who  has  lost  Japanese  nationality  re- 
covers the  same  with  the  permission  of  the  Home  Minister  under 
Arts.  25  and  26*  of  the  Law  of  Nationality,  he  (she)  establishes  a 

*  A  Japane=e  woman  who  marries  au  alien  man  loses  Japanese  nationality 
(Law  of  Natinality,  Art.  18),  but  on  the  dissolution  of  the  marriage,  she  may 
recover  Japanese  nationality  with  the  permission  of  the  Home  Minister  provided 
that  she  is  domiciled  in  Japan  subsequent  to  the  dissolution  of  the  marriage  (ditto, 
Art.  25).  A  person  who  has  loit  Japanese  Nationality  by  naturalization,  or  the 
wife  or  a  child  of  a  person  who  has  lost  Japanese  nationality,  and  who  has  acquired 
the  nationality  of  such  person  and  consequently  lost  Japanese  nationality,  may 
likewise  recover  Japanese  nationality  with  the  permission  of  the  Home  Minister, 
provided  that  he  or  she  is  domiciled  in  Japan  (ditto,  Art.  26). 
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new  house  (an  inference  from  Art.  733,  3).  This  view  was  endors- 
ed by  the  Director  of  Civil  and  Criminal  Affairs  in  the  Department 
of  Justice  in  his  reply  (26th  February,  1906)  to  an  inquiry  from  the 
Supervising  Judge  of  the  Yokohama  Local  Court; 

9.  If  a  person  other  than  a  head  of  a  house  has  been  eleva- 
ted to  the  peerage,  he  establishes  a  new  house  (Art,  1  of  Law 
No.  62  of  the  year  1905). 

A  house  newly  founded  in  any  of  the  above  cases  (except  that 
under  No.  9)  is  entirely  independent  of  any  other  house.  A.  house 
established  as  per  No.  9  is  legally  treated  as  if  it  was  a  branch 
house. 

The  founder  becomes  the  head  of  the  house,  while  those  who 
accompany  him  to  the  house  are  members  thereof.  A  house  newly 
established  has  no  family  name  (except,  of  course,  established  as  per 
No.  9).  So,  in  the  case  of  a  house  established  by  a  foundling,  one 
is  given  by  the  mayor  or  headman  of  the  city,  town  or  village  con- 
cerned, while  in  any  other  case  the  family  name  must  be  fixed  and 
inserted  in  the  notification  of  the  establishment  to  the  Registrar. 

Subsection-  4. 
Abolition  of  a  House  (Hai-ha). 

(1)     A  person   who  has  become  head  of  a 
CcLSCs  wnsrc 
ho  ^       house  by  succession  cannot,   as  a  rule,  abolish  it ; 

abolished       but  in  case  it  is  necessary  to  do  so  for  the  purpose 

of  succeeding  to  the    headship   of   the   principal 

house,    or    restoring    the    principal    house    either 

abolished  or  extinct,  or  for  any  other  just  reason,  he  may  abolish  the 

house  with  the  permission  of  the  competent  Court  (Art.  762,  2). 

(2)     A  person  who  has  become  the  head  of  a  house  otherwise 

than  by  succession — that  is,  who  has  established  a  new  house  by 

operation  of  law,  may  abolish  the  house  for  any  reason  (Art.  762, 

1).     It  is  hardly  necessary  to  add  that  in  no  case  can  a  house  be 

abolished  unless  the  head  and  members  of  the  abolished  house  have 

another  house  into  which  they  can  enter.     The  abolition  of  a  hous# 


HOUSES  (kazoku-dantai)  643 

takes  effect  when  it  is  notified  to  the  mayor  or  headman  of  the 
city,  town  or  village  concerned  in  accordance  with  Art.  143  of  the 
Laiv  Concerning  Family  Registries,  such  notification  to  be  made 
simultaneously  with  a  notification  of  the  act  (succession,  marriage, 
etc.)  by  which  the  head  of  the  house  is  to  enter  another  house. 

If  a  head  of  a  house  has  lawfully  abolished 

the  house  and  entered  another  house,  the  members 

of  the  former  house  also  enter  the  latter  (Art.   763),  without  the 

necessity  of  making  any  special  expression  of  intention  or  obtaining 

the  consent  of  anybody. 

The  abolition  of  a  house  in  no  wise  affects  the  existing  property 
relations  of  the  head  of  the  house. 

Sub-section  5. 
Extinction  of  a  House  (Zek-lce). 

A  house  becomes  extinct  (zehke)  when  it  ceases 
of  house  *°  ex^  as  a  resu^  °f  ^  being  confirmed  that  there 
is  no  heir  thereto.  It  is  provided  in  the  law  that 
a  house  which  has  lost  its  head  and  has  no  heir  is 
regarded  as  extinct  (Art.  764) ;  but  even  though  there  is  no  heir 
to  the  house  at  the  time  when  the  succession  commences,  the  house 
does  not  become  extinct  forthwith,  as  an  heir  may  afterwards  be 
chosen  by  the  father  or  mother  of  the  ancestor  (person  to  whom 
the  succession  is  open)  or  the  family  council  (Arts.  982,-985).  It  is 
thus  necessary  to  decide  .what  period  must  elapse  after  the  com- 
mencement of  the  succession  before  the  house  can  be  legally  con- 
sidered as  heirless.  The  Code  contains  no  express  provisions  on 
this  head ;  but  reasoning  from  other  provisions  it  seems  proper  to 
conclude  that  the  house  is  to  be  regarded  as  heirless  if  the  fact  to  the 
contrary  is  not  confirmed  by  the  time  when  the  property  of  the 
succession  vests  in  the  National  Treasury  in  accordance  with  Art. 
1059,  because  it  would  be  odd  were  it  open  to  doubt  whether  there 
was  or  wa3  not  an  heir  to  the  house  even  after  it  had  been  deter- 
mined that  there  was  no  heir  to  the  property. 


Art.  764 
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So  long  as  a  house  is  not  extinct,  even  though  it  is  uncertain 
whether  there  is  or  is  not  an  heir  thereto,  the  position  of  the  head  of 
the  house  must  be  regarded  as  existent  although  left  vacant  for  the 
time  being.  As  to  the  question  of  who  exercises  the  rights  appertain- 
ing to  the  headship  of  the  house  in  the  interim,  the  reader  is  referred 
to  p.  663. 

Sub-section  6. 
Re- establishment  of  a  House  (Ie  no  saiko). 

The  expression  "  re-establishment  of  a  house  " 
Re-estabhsnment  ^e  nQ  sa^)  means  the  re-establishment  of  a  house 
that  has  been  abolished  or  become  extinct.     There 
are  three  cases  where  a  house  can  be  re-established  : — 

(1)  A  member  of  a  house  may,   with  the  consent  of  the  head 

of  the  house,  re-establish  the  principal  house,  a  branch 

house,  a  collateral  house,  or  the  house  of  a  relative 
Art.  743  1 

(that  is,   the  house  to  which  a  relative  formerly 

belonged),  that  has  been  abolished  or  become  extinct 
(Art.  743).  The  legal  heir  to  a  house,  however,  a  mar- 
ried woman,  or  the  husband  of  a  head  of  a  house,  cannot 
re-establish  a  house  any  more  than  he  or  she  can  estab- 
lish a  branch  house,  the  underlying  reason  being  the 
same  in  both  cases  (see  p.  637  et  seq). 

(2)  As  to  a  head  of  a  house,  we  have  seen  that  a  person  who- 

has  newly  established  a  house  can  freely  abolish  it  and 
enter  another  house  (Art.  762,  1).  So,  he  may  abolish 
his  house  and  re-establish  another  house  irrespective  of 
whether  it  -be  the  principal  house  or  the  house  of  a. 
stranger.  A  person  who  has  become  head  of  a  house  by 
succession  may  also  abolish  the  house  and  re-establish  . 
the  principal  house,  etc.  that  has  been  abolished  or  be- 
come extinct ;  but  in  this  case  he  must  obtain  the 
permission  of  the  Court  (Art.  762,  2). 
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(3)    A  person  who  lias  been  married  or  adopted  intd  another 
house  establishes,  as  a  rule,  a  new  house  if  in  the  event 
Art  740         of  divorce  or  dissolution  of  adoption  or  annulment 
of  the  marriage  or  adoption,  he  or  she  cannot  return 
to  the   original  house  because  it  has  been  abolished  or 
become  extinct ;  but  instead  of  doing  so  he  or  she  may- 
re-establish  the  original  house  (Art.  740). 
A  t  743  1  In  °r^er  to  re"esta,kHsh  a  house,  even  an  "  in- 

competent "  person  need  not  obtain  the  consent  of 
bis  guardian.  A  minor,  however,  who  is  a  member  of  a  house  (see 
No.  1  above),  must  obtain  the  consent  of  the  person  exercising 
parental  power  (as  well  as  that  of  the  head  of  the  house)  or  his 
guardian  (Art.  743),  because  by  re-establishing  a  house  he  will  forfeit 
his  right  to  obtain  support  from  the  head  of  the  house  to  which  he 
has  so  far  belonged.  In  no  case  can  a  person  exercising  parental 
power,  or  a  guardian,  re-establish  a  house  on  behalf  of  the  minor  or 
"  incompetent  "  person  in  his  charge. 

The  re-establishment  of  a  house  takes  effect  on  a  notification 
thereof  being  made  to  the  mayor  or  head  of  the  city,  town  or  village 
concerned,  in  accordance  with  Art.  146  of  the  Law  Concerning 
Family  Begistries.  -    ' 

By  the  re-establishment  of  a  house,  the  abolished  or  extinct 
houss  with  its  old  family  name  and  its  old  relation  to  other 
houses  (principal,  branch  and  collateral)  and  to  persons  who 
were  members  thereof  is.  revived. 

9 

The   person  re-establishing  a  house  becomes 
Art  750  2 

head  thereof  with  all  the  rights  appertaining  to  the 

head  of  the  house.  For  example,  if  a  member  of  the  house  had  been 
married  or  adopted  into  another  house  without- the  consent  of  the 
head  of  the  house  before  the  house  was  abolished  or  became  extinct, 
the  new  head  of  the  house  may  refuse ;  such  member's  return  to  the 
house  (Art.  750,  2). 

I  u  case  a  head  of  a  house  has  abolished  his  house  and  entered 
another  house,  the, members  of  the  first^mentioned  house  automatic- 
ally accompany  him  to,  and  become  members  of,  rthe  other  house.   If 
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a  person  adopted  into  another  house  re-establishes  his  or  her  original 
house  on  the  annulment  or  upon  the  annulment  or  dissolution  of  the 
adoption,  or  if  a  member  of  a  house  re-establishes  another  house,  his 
wife  accompanies  him  to  the  new  house  as  a  matter  of  course. 

The  person  re-establishing  a  house  does  not  suqfceed  to  the  pecu- 
niary rights  and  duties  of  the  last  head  of  the  house. 

Section  3. 

The  Head  of  the  House  (Ko-shu). 

Sub-section  1. 

Acquisition  of  the  Status  (Ko-shu  taru  mibun  no  shutoku). 

A   person    becomes    the    head    of    a    house 

the  house       eithev  (1)   by  succession   (including  succession  to 

a  house  and  re-establishment  of  an  abolished  or 

Acquisition      extinct  house)  or  at  first  hand  (by  establishing  a 
of  the  Status     .       ~    ,  ,         . 

branch  house  or  a  new  house). 

While  the  question  of  succession  to  a  house  will  be  discussed  at 

length  in  the  succeeding  Book,  the   following   points  of  difference 

between  the  succession   to  a  house  and  the  re-establishment  of  a 

bouse  may  here  be  noted  : — 

(1)  In  the  case  of  succession  to   a  house*  there  is  no  interim 

between  the  loss  of  the  status  by  the  former  head  and 

the  acquisition  thereof  by  the  new  one ;  while  in 

to  a  house       ^e  case  °^  Ie_es'iablishmenli  of  a  house,  there  is  a 

compared  with  gaP  between  the   cessation  of  the  headship  of  the 

re-establishment  house  with  the  death  of  the  last  head  and  its  resus- 

of  a  house       citation  by  the  rerestablishment  of  the  house. 

(2)  In  the  case  of  succession  to  a  house,  the  new  head  of  the 

house  succeeds  not  merely  to  the  status  of  head  but  also 
to  all  the  property  rights  and  duties  of  the  former 
~"  "  head,  with  the  exception  of  those  which  were  ex- 

clusively personal  to  the  former  head  (Art.  986  et  seq.) ; 
while  in  the  case  of  re-establishment  of  a  house,  the  new 
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head  succeeds  merely  to  the  status  of  head  and  those 
status  rights  and  duties  appertaining  thereto  which  were 
not  exclusively  personal  to  the  former  head. 

Sub-section  2. 

Bights  and  Duties  of  the  Head  of  a  House. 

(Ko-shu  no  kenri  gimu). 

In   former  days  when  heads  of  houses  only 

Rights  and      were  i00kea  upon  as  constituting  legal  entities,  and 

head  of  a  house  no  Persona%  was  recognized  in  the  other  members 

of  houses,  the  powers  of  the  paterfamilias  were 

vast  and  comprehensive ;  but  his  powers  have  steadily  declined  since 

the  personality  of  members  of  houses  came  to  be  legally  recognized. 

To  begin  with,  the  fact  of  it  being  possible  for  each  member  of  a 

house  independently  to  hold  property  of  his  or  her  own  has  dealt 

a  mortal  blow  at  the  most  important  of  all  the  rights  of  the  head  of  a 

house — i.e.  to  his  financial  power.  The  consideration  that  the  wife  and 

the  children  of  the  head  of  a  house  should  be  differently  treated  from 

each  other,  and  also  from  the  other  members  of  the  house,  has  been 

the  cause  of  a  further  disintegration  of  his  power  into  the  husband's 

power  and  parental  power,  the  result  being  that  the  rights  and  duties 

of  the  head  of  a  house  are  now  confined  to  those 
Art.  746 

which  are  essential  to  the  conduct  and  control  of  the 

house.     These  include  besides  bearing  the  family  name  of  the  house 

to  which  he  belongs  (Art.  746)  : — 

(1)  The  head  of  a  house  is  bound  to  support  the  members  of 

such  house  (Art.  747) — that  is,  to  maintain  and  educate 

them  in  case  they  cannot  live  on  their  property  or 

y.  labour,  or  cannot  obtain  education  with  their  own 

means  (Art.   959).     The  head  of  a  housa  as  such 
Art  747 

'    "*         has  no  right  to  receive  support  from  the  members 

of  the  house. 

(2)  The  head  of  a  house  may  fix  for  the  members  of  the  house 

a  place  where  they  are  to  live  (in  so  far  as  such  course  is 
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Fixing  place 
of  residence 
of  members 

Art.  749, 1 
and  2 


No. 


(3) 


Refusal  to 
admit  il- 
legitimate 
children 

Art.  735 


rexssary  for  the  regulation  of  the  family  affairs 
(Art.  749, 1).  So  long  as  any  member  does  not 
live  at  a  place  thus  fixed  by  the  head  of  the  house, 
the  latter  is  released  from  his  duty  to  support 
such  member  (Art.  749,  %)  or  else  he  may  alto- 
gether exclude  the  member  from  the  house  as  per 
7  below  ;  but  he  has  no  power  to  enforce  this  his 

right  (of  having  the  members  live  where  he  wants  them 

to)  by  means  of  an  action,  etc. 
In  case  a  member  of  a  house  has  given  birth  to  a  shoshi  or ' 

illegitimate  child,  the  head  of  the  house  may  give  or 
withhold  consent  to  the  child's  entry  to  the  house 
(Art.  735,  1) — a  provision  by  which  a  head  of  a 
house  is  empowered  to  exercise  due  disciplinary  au- 
thority in  regard  to  the  sexual  dealings  of  the 
members.  As  regards  the  shoshi  and  illegitimate 
children  of  a  head  of  a  house  himself,  they  enter  his 

house  as  a  matter  of  course  under  Art.  733  (see  p.  640) 

and  so  he  has  no  right  either  to  consent  or  dissent  to 

their  entry  into  his  house. 
The  head  of  a  house  has  the  right  to  give  consent  to  a 

member  becoming  a  party  to  a  marriage  or  adoption 
(Art.  750,  1),  although  the  -absence  of  the  consent 
does  not  invalidate  the  marriage  or  adoption  when 
the  act  has  been  consummated  without  it  (Art.  776 
and  Art.  849,  2) :  the  head  can  then  only  exclude 
the  offending  member  from  the  house  or  refuse  his 
or  her  return  thereto  as  per  No.  7  or  8. 
(5)    In  cass  a  person  married  or  adopted  into  another  house 

desires  to  enter  yet  another  house  by  marriage  or  adop- 
tion, both  the  head  of  the  first  mentioned  house 
and  the  head  of  the  original  house  have  the  right 

to  give  or  withhold  consent  to  the  act  (Art.  741,  1), 

without    which   consent,    however,    the    marriage  or 

adoption  may  be   effected  if  the  party  is  prepared  to 


(4) 


Consent  to 

marriage  or 

adoption  of 

or  by  members 

Art.  750, 1 


Aat.  741, 1 
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run  the  risk  of  having  his  or  her  return  to  the  houses 

refused  as  per  No.  8. 

(6)    In  case   a   member   desires  to   leave  the  house  for  the 

purpose  of    establishing    a    house,     re-establishing  an 

abolished   or  extinct  house,  or  joining   a  relative 
Consent  to  „       .  ,    .        , 

1    v-n_  0f       in  another  house,   or  in  case  a   person  desires  to 

members  and    enter  the  house  from   another  house  in  order  to 

admission  of    join   a   relative   in  the  latter    house,  the  head  of 

new  members     ^e   house    may   give    or   refuse   consent   thereto 

Arts.  743, 737    (Arts.     743,    737,    and  738).      Such    act    done 

and  738         without  the   consent   of  the   head    of  the   house 

is  void. 
(7)    In  the  following  cases,  the  head  of  a  house  may  exclude  a 
member  from  the  house  : — 

a.     If  such  member  has  become  a  party  to  a  mar- 
riage or  adoption  without  the  consent  of  the  head  and 
does  not   leave   the   house   as-  the   result   of  such 

Exclusion  o      marriaae  or  adoption  :  in  this  case  the  head  may 
members  J  * 

exclude  the   offending    member   from    the  house 

Art.  750,  &  .^biQ  one  year  from  the  day  of  the  marriage  or 
adoption  (Art.  750,  2).  Should  the  member  leave  the 
house  as  a  result  of  the  marriage  or  adoption — that  is, 
should  he  (she)  be  married  or  adopted  into  another 
house  and  thus  become  a  member  thereof,  there  is  no 
occasion  for  the  head  to  exclude  him  (her)  from  the 
house. 

Although  a  legal  heir  to  a  house  is  usually  pre- 
Art.  744  vente(i  from  entering  another  house  or  establishing 
a  house  (Art.  744,  1),  yet  if  he  (she)  has  become  a  party 
to  a  marriage  or  adoption '  without  the  consent  of  the 
head  of  the  house  and  the  Begistrar  has  accepted  the 
notification,  such  marriage  or  adoption  is  valid.  In  this 
,  case,  however,  the  head  of  the  house  may  vindicate  his 
offended "  authority  by  excluding  him  (her)  from  the 
house  (Art.  744,  2).     In  case  the  legal' heir  to  a  house 
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ha3  been  thus  excluded  from  the  house,  he  (she)  ceases 
at  one  stroke  to  be  a  member  of,  and  legal  heir  to,  the 
house. 

(b)  If  any,  member  does  not  live  at  a  place  fixed 
by  the  head  for  the  residence  of  such  member,  the  head 

of  the  house  may,  after  vainly  notifying  him  (her) 

to  remove  to  the  said  place  within  a  reasonable  time 
fixed  by  him,  exclude  the  member  from  the  house  unless 
he  (she)  is  a  minor  (Art.  749,  3).  The  exception  also 
applies  to  a  married  woman,  because  it  is  her  duty  to 
live  where  her  husband  lives,  but  there  is  nothing  to 
prevent  the  head  excluding  her  from  the  house  together 
with  her  husband,  and  also  from  the  legal  heirship  to 
the  house. 

The  exclusion  of  a  member  from  the  house  takes 
effect  upon  notification  being  given  to  the  mayor  or 
headman  of  the  city,  town  or  village  concerned  in  ac- 
cordance with  Art.  148  of  the  Law  Concerning  Family 
Registries  and  being  accepted  by  him. 
(8)  The  head  of  a  house  may  refuse  in  advance  the  return  of 
any  ex-member  to  the  house  : — r 

a.     If  the  party  has  been  married  or  adopted 
Refusal  to       ;nto    anofcher  house   without    the  consent  of  the 
nave  members    ,,,.,,,  ...  ,,,-,„, 

return  to  house  :  m  which  case  the  head  of  the 

house  house    may,   within  one    year  from  the  day    of 

Art.  750  2      t'3e   marr*age     or  adoption,    refuse  his  (or  her) 

return  to  the  house  (Art.  750,  2) ; 

b.  If  the  party  having  been  married  or  adopted 
into  another  house  (with  the  consent  of  the  head  of  the 

house)  has  entered  yet  another  house  by  marriage 

or  adoption  without  the  consent  of  the  head 
of  the  house  into  which  he  or  she  was  first  married 
or  adopted,  and  the  consent  of  the  head  of  his  (her) 
original  house ;  in  this  case  the  head  of  each  house 
may,   within  one  year  from  the  day  of  the   (second) 
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marriage  or  adaption,  refuse  his  return  to  the  house 
(Art.  741,  2).  A  person  who  has  been  married  or 
adopted  into  another  house  automatically  returns  to  his 
(her)  original  house  in  the  event  of  the  marriage  being 
terminated  by  divorce  or  annulment,  or  the  adop- 
tion by  dissolution  or  annulment  (Art.  739);  but 
in  the  case  of  (a)  or  (b)  above,  the  head  of  the  house 
may  refuse  the  return  of  the  party  to  the  house  in 
advance — in  short,  the  refusal  in  question  is  an  expres- 
sion of  intention  the  object  of  which  is  to  obviate  the 
application  of  the  said  Art.  739  in  the  possible  event  of 
divorce,  etc.  It  therefore  follows  that  it  can  only  be 
validly  effected  prior  to  the  divorce,  etc. 

Eefusal  to  have  an  ex-member  return  to  one's  bouse  is  also  a 
formal  act  which  takes  effect  on  notice  being  given  to  the  mayor  or 
headman  of  the  city,  town  or  village  concerned  in  accordance  with 
Art.  141  of  the  Law  Concerning  Family  Registries  and  being 
accepted  by  him. 

(9)    To  the  intended  dissolution  of  the  adoption  by  an  adopted 

child,  subsequent  to  the  death  of  the  adoptive  parents, 

the  head   of  the   house   (to  which  such  adopted 

onsen    o       member  belongs)  has  the  right  to  give  or  withhold 
dissolution  °  '  ° 

of  adoption      consent   (Art.   862,   3),  although  m  the  event  of 

the   notification  being  accepted  by  the  Registrar, 

"        '         the  dissolution  of  the  adoption  takes  effect  even 

if  the  required  consent  of  the  head  of  the  house  has  not 

been  obtained  (Art.  865,  2).     With  the  exception 

*       •         of  the   case   herein  contemplated,  a  member  of  a 

house  need  not  obtain  the  consent  of  the  head  of  the 

house  in  order  to  effect  divorce  or  dissolution  of  adoption. 

Nor  is   the   consent  of  the  head  of  the  original  house 

necessary  for  a  person  married  or  adopted  into  another 

house  to  effect  divorce  or  dissolution  of  adoption. 
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(10)  The  head  of    a    house  has     (among    other 

^dkation'o*  "  T?e°Ple)   a   riSht    to  aPPly    t0    the  Gourt 

"incompetency"  for  an  adjudication  of  "  incompetency  "  or 

or "  quasi-incom-  "  quasi-incompetency  "     in    respect     to    a 

petency  member  of  his   house  or  for    the  annul- 

Arts.  7, 10  ment    of    such  adjudication   (Arts.    7,   10 

and13  and  13). 

(11)  The  head  of  a  house  has  (among  other  people)  a  right 
*  to  apply  fo  the  Court  for  the  call  of  a  family  coun- 
ADtjlvins'  for  c^  ^or  a  mem^er  °f  the  house,  and  also  a  right 
call  of  family    to-  state  his   opinion  in  such  family  council,    or 

council         in  the  family  council  called  in  order  to  deal  with 
Art.  944  and  948  matters  affecting  the  principal  house  or  a  branch 
house  (Arts.  944  and  948). 

(12)  In  case  a  member  of  a  house  has    become  a  party  to 

a  marriage  or    adoption  contrary   to    law,   the   head 
of  the    house    may    (among  other  people). apply 

„.-j„t.i „_     to  the  Court    for    the  annulment    of   such  rnar- 

a  voidable  mar- 
riage or  adoption  riage  or  adoption  (Arts.  780  and  854). 
entered  into  by    (13)  We  have   seen   that   formerly  a  house  was 
a  member  possessed  of  what  may  be    termed  family 

property   of   the    house    (Jcasan).      While 
Property  rights  ^his  js  ^   ionger  the   case,    slight    traces 

thereof  may  be  found  in  the  following : — 

a.  t)n  the  death  of  the  head  of  a  house,  or  on 
his  otherwise  ceasing  to  be  sueh,  the  succession  to  the 
house  commences,  and  it  is  a  rule  that  the  heir  then 
succeeds  to  all  the  pecuniary  rights  and  dutiei  which 
have  so  for  appertained  to  the  former  head  (Art.  986  et 
seq.)  ; 

b.  The  head  of  the  house  may  freely  dispose  of  such 
property  ;  and  in  case  he  (or  she)  ceases  to  be  the  head 
as  a  result  qf  resigning  from  that  position  or  receiving  a 
husband  into  her  house  (nyiifu-kon-in),  he  or  she  may 
reserve  part  of  the  property  in  so  far  as  no  prejudice  is 
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done  to  the  "  legal  portion  " — a  certain  portion  of  his  or 
her  entire  property,  which  at  least  must  be  handed 
down  to  the  heir. 

c.  When  the  head  of  a  house  ceases  to  be  such 
owing  to  his  loss  of  nationality,  it  is  a  rule  that  he  does 
not  thereby  forfeit  his  pecuniary  rights  except,  however, 
an  amount  equivalent  to  the  legal  portion. 

d.  The  ownership  of  the  genealogical  record, 
religious   utensils,  and  ancestral  monuments  and  burial 

Art  987        groups:  always  and  exclusively  vests  in  the  head 
of  the   house   as  his   special   privilege  (Arts.  987 
A*980        and  990). 

e.  The  creation  of  hereditary  property  is  not  re- 
cognized except  in  the  case  of  peers. 

f.  As  members    of    a    house  are  also   entitled 

to  own   property   of  their  own,   and   the    head    and 

members  of  the  same  house  usually  inhabit  the  same 

house,  it  may  sometimes  happen  in  respect  to  parti- 

.      _.      "      cular  property  that  it  is   not   certain  whether  it 
Art.  748,  Z 

belongs  to  the  head  or  to  a  member  of  the  house. 

Hence  the  provision  :  "  Property  in  regard  to  which  it 
is  uncertain  whether  it  belongs  to  the  head  or  a  member 
of  a  house  is  presumed  to  belong  to  the  head  of  the 
house  "  (Art.  748,  2).  This  means  that  property  which 
clearly  does  not  belong  to  any  person  other  than  the 
head  or  a  member  of  a  house  is  presumed  to  belong 
to  the  head  of  the  house  unless  there  is  proof  to  the 
contrary — that  is,  unless  it  is  proved  that  it  belongs 
to  one  of  the  members  of  the  house.  This  provision 
applies  not  merely  when  there  is  a  dispute  between  the 
head  and  a  member  of  a  house  in  respect  to  the  owner- 
ship of  given  property,  but  also  when  such  a  dispute 
arises  between  the  head  or  a  member  of  a  house  on  the 
one  hand  and  a  third  person  on  the  other.  In  fact,  it 
comes  in  specially  useful  when  execution  is  levied  by  a 
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third  person  upon  movables  belonging  to  the  head  or  a 
member  of  a  house 

Sub-section  3. 

Loss  of  the  Status  as  Head  of  a  House 
{Ko-shu  taru  mibun  no  soshitsu). 

The  head  of  a  house  ceases  to  be  such  : — 

(1)    When  he  abolishes  the  house ; 

loss  of         (2\    when   he  resigns  from   the  headship  of  the 
the  status  .  . 

house  (but  this  matter  will  be  discussed  at 

length  in  the  following  sub-section)  ; 

(3)  When  he  loses  Japanese  nationality  :  when  a  head  of  a 

house  loses  nationality  under  the  Laio  of  Nationality, 
he  also  ceases  to  be  the  head  of  a  house,  because  a  house 
(in  the  sense  of  the  Japanese  law)  can  only  be  com- 
posed of  Japanese  subjects ; 

(4)  If  the  head  of  the  house,  being  a  woman,  affects  a  nyufu- 

hon-in — that  is,  contracts  a  marriage  by  which  she 
takes  her  husband  (called  "  nyvfu  '"  in  this  case) 
into  her  house:  in  this  case  she  is  replaced  by 
her  husban/l  in  the  headship  of  the  house,  unless  at 
the  time  of  the  marriage  a  contrary  intention  be 
expressed  by  the  parties  (Art.  736),  such*  contrary 
intention  to  be  expressed  to  the  Registrar  in  the  noti- 
fication of  the  marriage  itself ; 

(5)  If  the  head  of  the  house  being  a  nyilfu  (see  above),  there 

has  bsen  a  divorce ; 

(6)  If  the  head  of  the  houss  has  left  the  house  as  a  result  of 

the  annulment  of  that  marriage  or  adoption  by  which  he 
or  she  has  entered  the  house. 

Sub-section  4. 
Besignation  from  the  Headship  of  a  House  (In-kyo), 

I.    General   Hemarhs.     In  former  days    when    people  could 
only  hold  their  own   by   sheer   physical   force,    it    was  essential 
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for  heads  of  houses,  when  enfeebled  by  age,  to  be  replaced 
by  younger  and  stronger  men  ;  and  this  gave  rise  to  the  practice  of 
an  aged  head  of  a  house  being  caused  to  give  up  his  position  even 
against  his  will.  With  the  advance  of  civilization,  however,  and  the 
development  of  morality,  this  custom  has  become  repugnant  to  the 
moral  sense  of  the  public  as  well  as  useless  and  even  harmful  in 
^Dme  cases,  inasmuch  as  the  reputation,  character  and  experience  cf 
persons  of  advanced  years  are  often  a  great  asset  for  business  and 
other  purposes.  So  the  practice  of  forcing  aged  heads  of  houses 
to  retire  has  fallen  into  desuetude,  and  in  its  place  a  new  custom 
has  developed  of  retiring  from  the  headship  of  the  houses  of  their 
own  accord  to  consult  their  own  ease  and  comfort  when  their  life's 
work  is  done.  Kesignation  from  the  headship  of  a  house  has  thus 
been  evolved  from  the  old  practice  of  ousting  aged  heads  of  houses 
from  their  position.  The  Japanese  Civil  Code  does  not  recognize 
the  removal  of  the  head  of  a  house,  while  it  recognizes  his  resigna- 
tionirom  such. 

II.     Conditions  for  Resignation  (Iriltyo  no  joken). 

The    following    conditions    must    be   fulfilled 
Conditions  for    when  the  head  of  a  house  wishes  to  resign  from 
resignation      the  headship ._ 

1.  He  must  be  at  least  sixty  years  of  age  (Art.  752) ;  but 

if  the  head  of  the  house  is  a  woman,  she  may 

Art  752  r 

resign   from   her   position   irrespective  of  her  age 

Art.  755, 1      (Ajfc  755)  i) . 

2.  The  heir  to  the  house,  possessed  of  full  legal  capacity, 

must   make  an   absolute   acceptance  of  the  succession 
(Art.  752)  :  a  person  possessed  of  full  legal  capacity 
Art.  752        means  a  person  who  is  not  a  minor,  "incompe- 
tent "    person,    "  quasi-incompetent "   person,   married 
woman  or  bankrupt ; 

3.  The  head  of  the  house,  if  a  married  woman,  must  obtain 

the  consent  of  her  husband,  but  the  latter  may  not 
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refuse  his  consent  except  for  a  just  reason  (Art. 
Art.  755,  2       ?55>  ^     In  the  evenfc  of  her  resigning  from  thfl 

headship  of  the  house,  she  loses  her  property  (Art,  986) 
and  it  is  thus  a  matter  of  great  consequence  to  the 
r     """'        property  relations  between  the  husband  and  wife 
(Art.    798).      This    is    why    she    may    only    resign 
from    the    headship    of    the    house    with    her    hus- 
band's consent.     So  long  as  he  does  not  give  his 
Art  798  . 

consent,  irrespective  of  whether  it  be  for  a  just 

cause  or    otherwise,    she    cannot   resign.     Should   the 
husband  refuse  his  consent,  the   wife  may  bring  an 
action  demanding  the  requisite  consent  from  her  hus- 
band ;   and  when  judgment  given  in  her  favour  has 
become  final  and  conclusive,  he  is  legally  deemed  to 
have  given  the  necessary  consent ; 
4.     But  when  the  head  of  the  house  desires  to  succeed  to,  or 
re-establish,   the   principal  house,   or  he  or  she  is  no 
longer   able   to   manage   its   affairs   by   reason  of 
..    .  illness  or  for  any  other  unavoidable  cause,  he  or 

she  may  resign  from  the  headship  of  the  house  without 
fulfilling  the  conditions  specified  in  Nos.  1  and  2,  but  on 
merely  fulfilling  the  following  conditions  (and  in  the 
case  of  a  married  woman,  the  condition  specified  in 
No.  3  also),  namely  : — 

(a)  Obtaining  the  permission  of  the  Court  (the 
Local  Court  of  the  place  where  the  head  of  the  house 
is  domiciled)  and,  if  there  is  no  legal  presumptive  heir 
to  the  house,  appointing  an  heir  to  the  house  and 
,  obtaining  the  latter's  acceptance  (not  necessarily  absolute 
acceptance)  of  the  succession  in  advance  (Art.  753). 
If  there  is  a  legal  presumptive  heir  to  the  house,  the 
head  of  the  house  may  resign  without  having  the 
succession  accepted  by  such  heir,  for  the  latter  is  not 

allowed    to    waive    the    succession     (Art.    1020), 
Art.  1020  .  .  .  v  ,       ' 

acceptance  ot  a  succession  being  a  matter  falling 
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within  the  authority  of  the  legal  representative,  if  the 
person  who  has  been  appointed  heir  is  incapacitated, 
his  legal  representative  may  accept  the  succession ,  on 
behalf  of  the  incapacitated  principal.     In  order  that  the 
incapacitated    person    may    personally   accept   the 
Arts.  4,  8,       succession,  he  or  she  must  obtain  the  consent  of 
his.  or  her  legal  representative  or  curator  or  the 
permission  of  her  husband  (Arts.  4,  8, 12  and  14) ; 
5.     Even  when  the  head  of  the  house  is  a  minor  or  "  incom- 
petent" person,  he  may  resign  without  the  consent  of 
the  person  exercising  parental  power,  or  guardian 
(Art.   756).     Nor  does  the  person  exercising  pa- 
rental power  or  guardian  possess  authority  to  effect  such 
resignation  on  behalf  of  his  child  or  ward. 

^Resignation  from  the  headship  of  a  house  is 
a  formal  act  which  takes  effect  upon  being  notified 
to  the  Registrar  by  the  person  who  has  resigned  and  by  the  heir 
to  the  house  (Art.  757).  This  means  that  the  expression  of  in- 
tention to  resign  on  the  part  of  the  head,  and  the  expression  of 
intention  to  make  an  absolute  acceptance  or  an  acceptance  of  the 
succession  on  the  part  of  the  heir,  are  to  be  made  simultaneously 
and  in  one  notification.  It  therefore  follows  that  in  case  a  person 
desires  to  resign  from  the  headship  of  a  house  to  which  there  is  a 
legal  presumptive  heir  (who  must  accept  the  succession  willy-nilly), 
it  suffices  for  the  head  to  give  notification  by  himself. 

III.     Invalidity  of  Resignation.    (1)  Absence 

ffi    t  °f  notification.     An    expression    of   intention    to 

resign  is  void  if  made  otherwise  than  by  notification 

AriS,  752,       £0  j.jje  Eegistrav.     The  same  applies  when  notifica- 

753  and  757     .-      ,       ,  -.    ,      «.  •     •  , 

tion  has  been  made  by  the  person  resigning  only 

when  it  ought  to  be  made  conjointly  by  such  person  and  the  heir 

to  the  house  (Arts.  752,  753  and  757).     (2)  Absence  of  intention. 

Even  though  a  notification  of  resignation  was  made,  if  the  party 

was  then  insane  or  otherwise  without  the  intention  to  resign,  such 

resignation  is  void.    The  same  applies  if  an  absolute  acceptance 


658  KELATIVBS 

or  an  acceptance  of  the  succession  by  the  heir,  in  case  such  accept- 
ance is  necessary  has  been  made  either  by  the  heir  or  his  legal 
representative,  without  the  intention  to  do  so,  or  (3)  if  the  resigna- 
tion has,  been  effected  without  the  permission  of  the  Court  when 
such  permission  is  required  under  Art.  753  (see  p.  656). 

In  any  of  the  foregoing  cases,  the  resignation  is  void  as  a 
matter  of  course,  and  anybody  may,  therefore,  affirm  k  to  be  void 
without  having  it  first  adjudicated  void,  although  if  there  is  a 
dispute  over  the  matter,  any  person  interested  in  having  it  declared 
void  may  bring  an  action  to  that  end  under  the  Law  of  Procedure 
in  Actions  relating  to  Personal  Status. 

IV.    Annulment    of    "Resignation.      (1)    In 
Annulment  of  .       , .      ,       ,  „.       ,  ,  .     , 

r    ienation      case  resignation  has  been  ertected  by  a  man  (not  a 

woman)  under  sixty  ■  years   of   age   without   the 

"  '    '         permission  of  the   Court,   or  the  heir   (who  has 

made  an  absolute  acceptance  of  the  succession)  Was  not  possessed 

of  full  legal  capacity,  any  relative  of  the  person  who  has  resigned,  or 

a.  public  procurator  may,  within  three  months  from  the  day  on 

which  the  resignation  was  notified,   appry  to   the  Court  for  the 

annulment  of  the  said  resignation  (Art.  758,  1). 

If  in  the  case  of  a  resignation  effected  with  the  permission 
of  the  Court,  the-  heir  who  accepted  the  succession  was  a  minor 
or  an  "  incompetent "  person  and  did  not  obtain  the  consent  of 
his  legal  representative,  or  was  a  "  quasi-incompetent  person  "  and 
did  not  obtain  the  consent  of  his  curator,  or  was  a  married  woman 
and  did  not  obtain  the  permission  of  her  husband,  etc.,  such  accept- 
ance is  defective,  and  the  resignation  was  effected  without  fulfilling 
the  conditions  required  by  Art.  753.  In  this  case  also,  therefore, 
any  relative  of  the  person  who  has  resigned,  or  a  Public  Procurator, 
may  within  the  same  period,  apply  to  the  Couut  for  the  annulment 
of  the  resignation  (Art.  758,  1). 

(2)  In  case  a  resignation  has  been  effected  by  a  married  woman 
without  the  consent  of  her  husband,  the  latter  may,  within  three 
months  from  the  day  on  which  the  resignation  was  notified,  apply 
to  the  Court  for  the  annulment  thereof  (Art.  758,  2).  I(.'      ' 
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(3)  In  case  notification  of  "the  resignation  was 
"   "  made  either  by  the  person  who  has  resigned,  or 

the  heir,  as  a  result  of  fraud  or  coercion,  the  injured  party,  may, 
within  One  year  from  the  time  when  the  fraud  was  discovered 
or  the  coercion  ceased,  apply  to  the  Court  for  the  annulment  of  the 
resignation,  unless  the  resignation  be  ratified  in  the  interval.  (Art. 
759,  1).  So  long  as  the  suffering  party  does  not,  discover  the 
fraud  or  is  not  released  from  the  coercion,  any  of  his  relatives,  or 
a  Public  Procurator,  may  apply  to  the  Court  for  the  annulment 
of  the  resignation ;  but  this  right  having  been  conferred  for  the 
benefit  of  the  head  or  heir  who  has  been  the  victim  6f  the  fraud 
or  coercion,  in  the  event  of  the  act  being  ratified  by  the  injured 
party  subsequent  to  the  institution  of  an  action  for  annulment  by 
a  relative  or  Public  Procurator,  the  latter's  right  to  claim  annulment 
is  terminated,  and  his  action  must  therefore  be  dismissed  (Art. 
759,2). 

In  either  case,  the  right  of  annulment  is  terminated  by  pre- 
scription when  ten  years  have  elapsed  from  the  day  on  which  the 
resignation  was  notified  (Art.  759,  3).  This  being  a  period  for 
extinctive  prescription,  it  may  be  interrupted  in  accordance  with 
the  general  principles  governing  extinctive  prescription  (see  pp.  118 
and  129  et  seq). 

In  all  cases  the  right  of  annulment  is  to  be  exercised  by  an 
action  under  the  Law  of  Procedure  in  Actions  relating  to  Personal 
Status  (Art.  35  et  seq.)  because  various  legal  relations  are  involved 
in  a  resignation  from  the  headship  of  a  house,  and  it  might  entail 
unfair  results  were  persons  allowed  to  annul  it  privately. 

In  case  of  a  judgment  by   which  a  resignation  is  annulled 

becoming  final  and  conclusive,  the  resignation  is  annulled  ah  initio 

{Art.  121),  with  the  result  that  the  head  of  the  house  is  considered 

never  to  have  ceased  to  be  such,  and  the  succession  never  to  have 

commenced  and  been  entered  upon  by  the  heir,    For  the  protection,' 

however,  of  the  creditors   upon  obligations  con- 
Art  760 

tra-cted  by  the  heir  after  the  resignation  was  notified 

and  before  it  was  annulled,  it  is  specially  provided  that  they  (the 
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creditors)  may,  when  the  resignation  has  been  cancelled,  demand 
performance  from  the  person*  who  has  become  the  head  of  the 
house  in  consequence  of  the  annulment,  as  well  as  from  the  heir 
(Art.  760,  1).  It  is  thus  that  in  case  of  the  resignation  being  an- 
nulled, the  obligations  in  question  are  transformed  into  obligations 
upon  which  the  head  and  heir  are  jointly  and  severally  bound. 

In  case,  however,  the  creditors  knew,  at  the  time  when  the 
obligations  were  formed  in  their  favour,  that  there  was  a  cause  for 
the  annulment  of  the  resignation,  there  is  no  reason  why  special 
protection  should  be  extended  to  them,  prepared  as  they  were  for 
the  risk.  In  the  case  of  such  obligations,  as  well  as  those  obligations 
which  were  contracted  by  the  heir  prior  to  his  entry  upon  the  succes- 
sion (commenced  as  a  result  of  the  annulled  resignation),  and  those 
which  are  exclusively  personal  to  him  (such  as  obligations  under 
contracts  for  hiring  of  services,  and  therefore  do  not  naturally  admit 
of  vicarious  performance),  the  heir  remains  the  only  debtor  from 
which  performance  can  be  demanded  (Art.  760,  2). 

V.     Where   a   head  of  a   house  is  legally 

res'enation      deemed  to  have  resigned  from  the  headship  without 

actually   doing  so   himself.     When  a  head  of  a 

""'" ~        house  desires  to  enter  another  house  by  marriage 

he  must  first  either  resign,  which  he  or  she  may  do  as  per  Art.  753 
(see  p.  656)  (Art.  754,  1)  or  abolish  the  house.  Otherwise,  the 
Eegistrar  must  not  accept  the  notification  of  the  marriage ;  but 
should  be  have  accepted  the  notification  by  mistake,  etc.,  the  mar- 
riage is  valid  although  contrary  to  the  law  (Art.  776  and  Art.  775). 
Were  the  head  of  the  house  to  remain  such  in  this  case,  it  would  be 
impossible  for  him  (her)  to  enter  the  other  house  and  for  the  husband 
and  wife  to  live  together.  It  is  therefore  provided  that  the  head  of 
the  house  is  legally  deemed  to  have  resigned  from  the  rieadship  at 
the  time  when  the  marriage  was  formed  (Art.  744,  2).  Immediately 
upon  the  marriage  being  formed   therefore,  the  head  of  the  house 

*  The  person  who  becomes  bead  of  the  house  in.  consequence  of  the  rescission 
of  the  annulment  is  usually  the  person  who  has  resigned,  but  in  rare  cases  it  may  be 
some  other  person. 
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loses  his  or  her  status  as  such  and  enters  his  wife's  (her  husband's) 
house  by  virtue  of  his  (her)  marriage  and,  as  a  consequence,  the  suc- 
cession to  his  (her)  house  commences.  For  the  application  of  this 
provision,  it  is  not  necessary  that  there  should  be  an  heir  to  the 
house,  or  that  the  heir  should  have  made  an  acceptance  of  the.  suc- 
cession, as  in  the  case  of  resignation  in  ordinary  cases.  Upon  the 
commencement  of  the  succession,  therefore,  the  heir  may  use  his  dis- 
cretion in  deciding  whether  to  accept  or  waive  the  succession,  the 
result  being  that  the  house  may  sometimes  become  extinct. 

It  may  be  added  in  this  connection  that  even  when  a  head  of  a 
house  proposes  to  enter  another  house  by  adoption  without  resigning 
from  the  headship  or  abolishing  the  house,  the  adoption  will  be 
validly  formed  should  the  notification  be  accepted  by  the  Registrar 
(Arts.  849  and  847).  But  as  there  is  in  this  case  no  provision  simi- 
lar to  that  which  has  been  just  discussed,  the  adopted  child  cannot 
enter  the  house  of  the  adoptive  parents>  although  the  same  relation- 
ship as  between  parents  and  child  is  formed  between  the  parties  as  a 
result  of  the  adoption. 

Sub-section  5. 

Pecuniary  Effect  of  Loss  of  the  Status  of  Head  of  a  House. 
(Koshu  taru  mibun  soshitsu  no  zaisan  hwarikei  ni 
oyobosu  hohwa). 
While  the  abolition  of  a  house  does  not  pro- 
of the  status     ^uce  anv  e^ec'i  uPon  the  pecuniary  rights  and  duties 
of  the  head  of  the  house,  when  the  head  of  a  house 
loses   his   status  as  such  for  any  other  cause,  the 
succession  commences,  and  it  is  a  rule  that  the  heir  to  the  house  suc- 
ceeds to  all  the  pecuniary  rights  and  duties  of  the  former  head  of  the 
house  with  the  exception  of  those  exclusively  personal  to  the  latter 
(Art.  986). 

The  foregoing  rule  is  subject  to  the  following  exceptions, 
namely : — 

1.    In  case  a  head  of  a  house  has  lost  his  (her)  status  as  such 
by  resignation  or  by  nyufu-kon-iri,  (a)  the  person  who 
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has  resigned  or  effected  the  nyufu-hon-in  may  re- 
serve  part  of  his  (her)  property  in  so  far  as  no 
prejudice  is  done  to  the  legal  portion  (Art.  988),  so  that 
the  heir  to  the  house  in  this  case  succeeds  only  to  the 
property  of  the  former  head  that  has  not  been  so 
reserved  ;   (b)  the  acquisition  or  loss  of  the  status 
cannot  be  set  up  against  the  creditors  and  debtors  of  the 
former   head  unless  they  be  notified  of  the  fact  by  the 
person  who  has  effected  the  resignation  or  nyufu-hon-in 
(Art.  761).     It  should  be  noted  that  such  notice  is  not  a 
condition  for  the  succession   to  the  property  rights  and 
duties  of  the  former  head  by  the  heir,  but  merely  the 
condition  on  which  such  succession  can  be  set  up  against 
the  creditors  and  debtors  of  the  former  head  of  the  house. 
Whether  notice  has  or  has  not  been  given,  all  the  pro- 
perty rights  and  duties  which  have  not  been  reserved  by 
the  head  pass  to  the  heir.     But  if  no  notice  has  been 
given,  the  former  head  of  the  house,  cannot  evade  per- 
formance  of  obligations  contracted  by  him  as  head  of 
the  house,  on  the  plea  that  the  liabilities  have  devolved 
upon  the  heir,  while,  on  the  other  hand,  if  the  former 
head  of  the  house  has  obtained  satisfaction  of  claims 
which  he  possessed  as  head   of  the   house,  the  latter 
cannot  demand  payment  again  from  the  debtors  notwith- 
standing that  it  is  he   who  is  really  entitled  to  those 
claims ;   although,   as  between  the  former  and  present 
heads  of  the  house,  restitution  or  compensation  may  be 
demanded  in  accordance  with  the  principles  governing 
unjust  enrichment,     (c)  For  the  further  protection 
A^ts*  ®^9,       of  the  creditors  of  the  former  head  of  the  house,  it 
is  provided  that  these  creditors  may  demand  per- 
formance not  merely  from  the  former,  but  also  from  the 
new  head  of  the  house  (Art.  989,  1  and  3). 
2.     In  case  a  nyufu-hon-in  has  been  terminated  by  divorce,  the 
creditors  upon  obligations  contracted  by  the   nyufu, 
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while  head   of  the   house,  may  demand  perfor- 
Arts.  989,       mance  not  merely  from  the  nyufu  but  also  from 

the  person  who  has  newly  become  head  of  the 
house  in  his  place  (Art.  989,  2  and  3). 
3.     In  case   the   head  of  a  house  has  ceased  to  be  such  by- 
reason  of  loss  of  nationality,  the  heir  succeeds  only  to  the 

rights  constituting  the  special  privilege  of  the  head 

of  a  house  (i.e.,   the  ownership  of  the  genealogical 

records,  etc.)  and  the  legal  portion  and  any  other  pro-> 

perty  that  the  former  head   may   choose  to  leave  (Art.> 

990,  1).  and  the  creditors  of  the  former  head  may 
Art  991 

'*  '  demand  performance  from  the  new  head  only  to 

the  extent  of  the  property  he  has  acquired  by  succession 

(Art.  991). 

Sub- section  6. 

Gases  icliere  the  Bights  of  the  Head  of  a  House  are  exercised  by 

an  Organ  other  than  the  Head  of  the  House. 

(Kosku  ni  arazuru  kiltwan  ga  Jcoshu-ken  wo  koshisuru  ba-ai). 

(1)  When  the  head  of  a  house  is  legally 
Arts.  895  unable  to  exercise  his  rights  as  such.  :When  the 
and  934         ^^  of  a  ^mss  jg  a  mjnor  0r  an  "  incompetent " 

person,  the  rights  appertaining  to  the  headship  of  the 
house  are  exercised  by  the  person  exercising  parental, 
power,  or  the  guardian,  on  behalf  of  the  head  of  the 
house  (Art.  895,  and  934).     , 

(2)  When  the  head  of  a  house  is  actually 
Art" 751        unable  to  exercise  his  right  as  'such— as  when  he  is 

undergoing  the  penalty  of  perpetual  penal  servitude  or  imprisonment, 
or  is  mentally  deranged  even  though  not  yet  adjudged  incompetent, 
or  when  his  whereabouts  is  unknown,  etc.—,  the  rights  inquestion 
are  exercised  by  the  family  council  on  behalf  of  the  head  of  the  house 

(Art.  751). 

(3)   Even  if  the  succession  to  a  house  has  commenced  and, 
moreover,  there  is  an  heir,  the  latter  is  not  confirmed  as  new  head 
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of  the  house  so  long  as  he  does  not  accept  the  succession.  During 
each  interval  too,  tbe  rights  in  question  are  exercised  by  the  family 
council  (Art.  751).  This  does  not,  of  course,  apply  where  the  heir 
to  the  house  is  legally  barred  from  waiving  the  succession*  (Art. 

1020). 

(4)  When  a  house  has  lost  its  head  and  it  is  uncertain 
whether  there  is  or  is  not  an  heir.  So  long  as  it  is  not  definitely 
ascertained  that  there  is  an  heir  or  there  is  no  heir,  the  house  exists 
ip  a  headless  state  and,  therefore,  there  must  be  somebody  to 
exercise  the  rights  appertaining  to  its  headship.  In  this  css%  too, 
the  rights  are  exercised  by  the  family  council  (Art.  751). 

(5)    In  case  an  action  has  been  brought  for  tbe 

Art.  978  disinheritance  of  tbe  legal  heir  to  a  house  or  for  the 
annulment  of  such  disinheritance,  and  the  succession  has  commenced 
before  judgment  has  been  passed  thereon  and  become  irrevocable, 
the  headship  of  the  house  will  necessarily 'be  assumed  by  a  person 
who  must  vacate  that  position  as  soon  as  judgment  permitting  or 
annulling  the  disinheritance  has  become  irrevocable.  In  order  to 
obviate,  therefore,  the  confusion  and  complication  which  the  process 
would  otherwise  entail,  the  Court  may,  upon  the  demand  of  any  re- 
lative or  person  interested,  or  a  Public  Procurator,  order  necessary 
measures  to  be  adopted  in  regard  to  the  exercise  of  the  rights  apper- 
taining to  the  headship  of  the  house  until  judgment  shall  have  been 
given  in  the  case  pending  and  become  irrevocable  ;  tbe  same  applies 
when  the  head  of  a  house  has  died  after  he  has  made  a  will  disin- 
heriting the  legal  presumptive  heir  to  the  house  or  annulling  such 
disinheritance  (Art.  978). 

As  to  the  necessary  measures  to  be  adopted",  they  are  decided 
upon  at  the  discretion  of  the  Court.  If  the  new  head  of  the  house  is 
suspended  from  the  exercise  of  the  rights  appertaining* to  the  head- 
ship, these  must  be  exercised  by  the  family  council  in  accordance 
with  Art.  751,  unless  a  third  person  be  appointed  by  the  Court  for 
tbe  exercise  of  the  functions. 

*  The  legal  presumptive  heir  to  a  house  cannot  waive  the  succession, 
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In  the  cases  contemplated  in  Nos.  1  and  2,  the  rights  are  exer- 
cised by  the  person  exereising  parental  power,  or  the  guardian,  on 
behalf  of  the  head  of  the  house  ;  while  in  the  other  cases  there  is  an 
organ  which,  without  being  the  head  of  the  house,  exercises  the 
functions  belonging  thereto. 

Section  4. 

Members  op  a  House  {Kazolu). 

Sub-section  1. 

Who  become  Members  of  a  House. 

(Kazoku  taru  mibun  wo  shutohu  suru  mono). 

1.  Birth,    (a)  As  a  rule  a  legitimate  child 
Members  of     enterg   the   house.t0    which   the    father    actuaIly 

belongs,  or,  if  the  father  is  dead,  the  house  to 
Who  become  which  he  last  belonged  (ArL  733  n .  but  if  the 
members  of      .  , ,      .      .      .  _ ,  , 

a  house         father  having  been  a  nyufu,  or  an  adopted  child, 

~o„  .      has  ^ft  the  house  (into   which  he  was  married  or 
•    Art.  733, 1 

adopted)  prior  to  the  birth  of  the  child,  the  child, 

according  to  the  above  rule,  would  have  to  enter  a  house  other  than 

the  house  in  which  it  is  born  ;  but  such  being  contrary  to  the  time- 

honoured  custom  in  Japan,  it  is  specially  provided 

that  in  this  case  the  child  enters  the  house  to  which 

the  father  belonged  at  the  commencement  of  the  pregnancy  (Art. 

734,  1).     In  case,   however,  both  the  father  and  mother  have  left 

the  house  prior  to  the  birth  of  the  child,  the  child  enters  the  house  to 

which  the  father  belonged  at  the  commencement  of  the  pregnancy, 

provided  that   the  mother  has  returned   there  prior  to  its  birth : 

otherwise  the  general  rule   first  mentioned  governs,  and  the  child 

enters  the  house  to  which   the  father  actually  belongs  or  (if  dead) 

last  belonged  (Art.  734,  2). 

(b)    In  the  case  of  a  shoshi,*  it  enters  the  house  to  which 


*  An  illegitimate  child  acknowledged  by  the  father  while  still  in  the  womb  is 
a  shoshi  at  the  moment  of  birth. 
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the  father  actually  belongs  or  (if  dead)  last  belonged  (Art.  733, 1) 

but  if  the  father  actually  is,  or  was  at  the  time  of 
At  733  1 

,  kjg  deaths   a  member  of  the  house,  the  child  can 

Art.  735, 1      oniy  enter  the  sai^  house   with  the  consent  of  its 

head  (Art.  735,  1). 

(c)     When  a  shoshi,  or  an  illegitimate  child 

Art.  735,  2       noj.  ackn0wledged  by  the  father,  cannot  enter  the 

,      house  of  the  father,  it  enters  the  house  to  which 

the  mother  belongs   (Art.  735,  2  and  Art.    733,  2) ;   but  if  the 

mother  is  a  member  of  the  house,  the  child  can 

'         only  enter  that  house  with  the  consent  of  the  head 

thereof  (Art.  735,  1).*. 

The  foregoing  rules  apply,  of  course,  only  to  children  who  aife 
born  Japanese.  "Whether  a  child  is  a  Japanese  is  determined  by 
the  provisions  of  Arts.  1-4  of  the  Law  of  Nationality  Consent 
of  the  head  of  the  house,  to  which  a  child  is  to  enter,  must  be 
obtained  either  in  advance  or  immediately  upon  the  birth  of  such 
child. 

2.  Acquisition  of  nationality,     (a)  An  alien 
'         who  has  become  the  wife  of  a  Japanese  {Law  of 
Nationality,   Art.   5)  enters  her  husband's   house  and  becomes  a 
member  thereof  by  virtue  of  her  marriage  (Art.  788,  1). 

(b)     An  alien  who  has  become  nyufu  of  a 
Art.  788  2 

Japanese  woman  who  is  head  of  a  house  {Law  of 

Nationality,  Art.  5)  enters  his  wife's  house  by  virtue  of  his  marriage 

(Art.   788,  2)  and  becomes  head  of  the  house  withal,  unless  a 

contrary  intention   be  expressed   at  the    time   of 

the  marriage,  in  which  case  he  becomes  a  member 

thereof  (Art.  736). 

(c)     An  alien  who  has  been  acknowledged  by  a  Japanese  who 

is  his  father  or  mother  {Law  of  Nationality,  Art.  5)  enters  the  house 

of  the  father  or  mother  (as  the  case  may  be),  but  if  he  cannot  do  so 

*  A  shoshi  who  can  enter  neither  the  house  of  the  father  nor  that  of  the  mother, 
or  an  illegitimate  child  who  cannot  enter  the  house  to  which  it  belongs,  or  a  child 
whose  father  and  mother  are  both  unknown,  establishes  a  new  house  (see  p.  572). 
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because  the  head  of  the  house  (of  which  his  father  or  mother  is  a 
member)  does  not  consent  thereto,  he  establishes  a  new  house. 

(d)  An  alien  adopted  by  a  Japanese  (Law  of 
Nationality,  Art.  5)  enters  the  house  of  the  adop- 
tive parent(s)  and  becomes  a  member  thereof  (Art.  861). 

(e)  A   naturalized   alien  establishes   a    new 
Art  745 

house ;     but   when   a    married    woman  becomes 

naturalized  conjointly  with  her  husband,  she  enters  the  house  newly 
established  by  her  husband  and  becomes  a  member  thereof  (Art. 
745). 

(f)  When  an  alien  acquires  or  recovers  Japan- 
ese nationality,  his  wife  acquires  the  same  nation- 
ality by  operation  of  law  (Law  of  Nationality,  Arts.  13  and 
27),  in  which  case  she  accompanies  her  husband  into  the  house 
which  he  establishes  or  enters  and  becomes  a  member  thereof 
(Art.  745). 

(g)  When  an  alien  acquires  or  recovers  Japanese  nationality, 
his  (her)  children  (if  minors  according  to  the  law  of  their  home 
country)  acquire  the  same  nationality  by  operation  of  law  (Law  of 
Nationality,  Arts.  15  and  27),  in  which  case  they  accompany  their 
father  or  mother  into  the  house  which  he  or  she  enters. 

3.  Adoption.     An   adopted  child   enters  the 
Art.  861        house  0f  the  adoptive  parents  and  becomes  a  mem- 
ber thereof  (Art.  861). 

4.  Marriage.    A  wife,  as  a  rule,  enters  the 
Art.  788        houss  0f  her  husband  and  becomes  a  member 

thereof ;  but  a  nyufu  or  mukoydshi  enters  the  house  of  his  wife  and 
becomes  head  or  a  member  thereof  (Art.  788).     When  a  hus- 
band enters  another  house    or   establishes  a  new 
Art.  745        house,  his  wife   accompanies  him  to  that  house 

(Art.  745). 

5.  Entry  of  a  Belative  into  a   House  (sliin- 

Art.737  ,        •-    t-\  • 

zofcu-nyusela). 

'  '■'"  (a)    If  a  person  who  is   in   one  house  is  a  relative  of  the 
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head  of  another  house,  he  may  leave  the  first-mentioned  house  ■ 
and  become  a  member  of  the  other  house  on  the  following  condi- 
tions, namely,  (1)  that -he  obtains  the  conssnt  of  the  head  of 
the  other  house  which  he  proposes  to  enter,  (2)  that  he  obtains 
the  consent  of  the  head  of  the  house  which  he  is  about  to  leave 
if  he  is  a  member  thereof,  or  resigns  from  the  headship  of  the 
house  (and  obtains  the  consent  of  the  new  head)  or  abolishes  the 
house  if  he  is  head  of  the  house)  and  (3)  that  he  obtains  the  consent 
of  the  father  or  mother  exercising  parental  power  or  guardian  if  he 
is  a  minor  (Art.  737). 

(b)  A  person  who  has  been  married  or  adopted  into  another 
house  may  make  a  member  thereof  of  any  of  his  or  her  relatives  in 
another  house  on  the  following  conditions,  namely,  (1)  that  if  he  or 

she  is  a  member  of  the  house  the  consent  of  the 

head  of  the  house  is  obtained  ;  (2)  that  the  consent 
of  the  head  of  the  other  house  is  obtained,  if  the  relative  in  question  is 
head  thereof,  or  if  the  head  that  he  (the  relative)  resigns  (and 
obtains  the  consent  of  the  new  head)  or  abolishes  the  house,  (3)  that 
if  the  said  relative  "}&  nob  a  relative  of  the  spouse  or  the  adoptive 
parents  of  the  party  (who  proposes  to  have  such  relative  with  him  or 
her),  the  consent  of  the  said  spouse  or  adoptive  parents  is  obtained  (if 
the  relative  is  also  a  relative  of  the  spouse  or  adoptive  parents,  the 
latter's  consent  need  not  be  obtained)  and  (4)  that  if  the  party 
(wanting  to  have  the  said  relative  with  him  or  her)  is  a  minor,  the 
consent  is  obtained  of  the  father  or  mother  exercising  parental  power 
or  guardian  (Art.  738,  1). 

(c)  On  the  same  conditions  a  person  who  has  entered  another 
house  by  marriage  or  adoption  and  subsequently  left  that  house  in 
consequence  of  divorce  or  dissolution  of  adoption  or  for  any  other 
cause,  may  get  his  or  her  lineal  descendants  in  that  house  into  the 
house  to  which  he  or  she  actually  belongs  (Art.  738,  2). 

.      _..  In  none  of  the  above  cases  must  the  person 

who  is  to  enter,  or  be  taken  into,  another  house,  be 

the  legal  presumptive  heir  to  the  house  to  which  he  belongs  (Art. 

744).     Nor  can  a  married  woman  remove  to  another  house  except 
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conjointly  with  her  husband,  nor  a  nyufu  except  with  his  wife  if  the 
latter  is  the  head  of  the  hoase. 

6.  Return  to  a  House  (fuku-seki).     A  person 
who  has  entered   another  house  by  marriage  or 

adoption  returns  to  his  or  her  original  house  (the  house  to  which  he 
or  she  belonged  at  the  time  of  the  marriage,  etc.)  in  case  of  divorce 
or  dissolution  of  adoption  (Art.  739),  and  (by  inference)  when  the 
marriage  or  adoption  has  been  annulled,  except  when  his  or  her 
return  thereto  has  been  duly  refused  or  that  house  has  previously 
been  abolished  or  become  extinct.  In  case,  moreover,  an  adopted 
child  has  been  married  to  another  adopted  child  and  the  adoption 
has  been  dissolved  in  both  cases,  the  wife  does  not  return  to  her 
original  house  but  enters  the  house  to  which  her  husband  returns 
or  which  he  otherwise  enters  (Art.  745). 

A  person  who  having  been  married  or  adopted  into  another 
house,  has  entered  yet  another  house  by  marriage  or  adoption,  re- 
turns, in  case  of  divorce  or  annulment  of  the  marriage  or  dissolution 
or  annulment  of  the  marriage,  not  to  the  house  to  which  he  or  she 
originally  belonged,  but  to  the  house  to  which  he  or  she  belonged  at 
the  time  of  the  second  marriage  or  adoption,  because  that  is  his  or 
original  house  with  reference  to  that  marriage  or  adoption. 

7.  A  member  who  establishes  a  branch  house 

Art  743  2 

may,  with  the  consent  of  the  head  of  the  (principal) 

house,  take  his  lineal  descendants  with  him  to  the  new  house  (Art. 
743,  2). 

8.  When  a  head  of  a  house  resigns  from  the 

Art  732 

headship,   he  becomes   a  member  of  the    house 

(Art.  732,  2). 

9.  When  the  head  of  a  house  lawfully  abo- 
.     a        ijgheg  his  house  and  enters  another   house,  the 

members  of  his  house  enter  the  other  house  with  him  (Art.  763). 


670  RELATIVES 


Sub-section  g. 


Bights  and  Duties  of  Members  of  a  House* 
(Kazoku  no  Jcenri  gumi). 

Rights  and  These  may  be  briefly  summarized  as  follows, 

duties  of        while  for  further  details  of  the  matter,  the  reader  is 

membeisof     referred  to  our  discussion  of  the  rights  and  duties 

house  0f  the  heaa  0f  a  house  (see  p.  647  et  seq.)  : — 

1.  Members  of  a  house  have  the  right  to  receive  support  from 

the  head  of  the  house  (Art.  747) ; 

2.  They  are  bound  to  live  at  a  place  designated  by  the  head 

of  the  house  (Art.  749,  1) ; 

3.  They  may,  with  the  consent  of  the  head  of  the  house,  be- 

come a  party  to  a  marriage  or  adoption  (Art.  750,  1)  dr 
'   leave  the  house  in  order  to  establish  a  branch  house,  re- 
establish an  abolished   or  extinct  house,  or  to  join  a 
relative  in  another  house  (Arts.  743,  737  and  738) ; 

4.  They  have  the   right    to  bear    the  family  name  of  the 

house  (Art.  746) ; 

5.  Even  a  member  of  a  house  may  own  separate  property  in 

his  own  name  (Art.  748,  1) ;  and  he  does  not  forfeit 
his  right  to  such  property  even  though  he  may  cease  to 
be  a  member  of  the  house.*  On  the  death  of  a  member 
of  a  house,  succession  to  property  commences  (Art. 
992). 

6.  Special  notice  is  due  to  a  particular  member,  who  is  known 

as  the  "  legal  presumptive  heir  to  the  house1 "  (hotei  no 
suitei-katoku-sozoku-nin),  a  person  who,  upon  the  com- 
mencement of  the  succession,  is  to  succeed  to  the  head- 

*  But  in  case  a  person  ceases  to  be  a  member  of  a  house  by  reason  of  lass  of 
nationality,  Law  No.  94  of  the  year  1899  provides : — "  In  case  a  member  of  a  house 
■who  has  lost  Japanese  nationality  possesses  rights  which  cannot  be  enjoyed  except 
by  a  Japanese,  such  rights  vest  in  the  National  Treasury  unless  they  are  assigned  to 
a  Japanese  within  one  year." 
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Ship  of  the  house  (Arts.  970-974),  and  who,  therefore, 
cannot  leave  the  house,  or  be  made  to  do  so  except : — 
(a)    When  it  is  necessary  in  order  to  succeed 
Proviso  .0       j.Q  ^e  headship  of  the  principal  house  (proviso  to 
Art'744        Art.  744,1) ; 

(b)  When  he  or  she  has  become  a  party  to  a  mar- 
riage or  adoption  without  the  consent  of  the  head  of  the 
house,  in  which  case  the  latter  may  exclude  him  or  her 
from  the  house  (see, p.  649). 

7.     Members  of  a    house  bear    the   family 
"""      IJ  name  of  the  house  (Art.  736). 
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CHAPTEE  9. 

DUTY  OF  SUPPORT. 

(Fuyo  no  gimu). 

Section  1. 
Genbbaii  Eemaeks. 

When  persons  have  not  sufficient  to  live  upon, 
u  7  o  suppor    .j.  .g  necessarv  fo^  means   should  be  provided  for 

their  relief  and  maintenance.  This  duty  of  maintenance  or  support 
(Juyo  no  gimu)  naturally  devolves  upon  their  own  kith  and  kin  in 
the  first  instance,  and  when  the  latter  are  likewise  impecunious,  relief 
must  then  be  necessarily  afforded  by  public  organs  such  as  the  State, 
cities,  towns  and  villages.  This  is  the  reason  why  the  duty  of  sup- 
port is  imposed  on  certain  persons  in  the  Civil  Code  and  the  neglect 
thereof  is  punished  by  the  Criminal  Code  under  the  head  of 
"  desertion,"  while  on  the  other  hand  provisions  for  the  relief  of  the 
poor  are  included  in  administrative  law. 

While  the  Code  has  acted  upon  the  time-honoured  usage  here 
in  recognizing  the  duty  of  support  on  the  part  of  the  head  of  tbe 
house  (on  whom  the  duty  chiefly  rested  in  former  days)  and  between 
near  relatives,  in  regard  to  the  extent  to  which,  and  the  manner  in 
which,  support  is  to  be  furnished,  it  has  followed  the  example  of 
foreign  law  exclusively. 

Persons  who  are  bound  to  furnish  support 
Persons  bound    are  as  follows  :— 

BUDcort  ■""     ^nea^  blood-relatives,  and  brothers  and  sisters 

are  bound  to  support  each  other  (Art.  954, 
Art.  954, 1  1)  ; 

Art  790         ^'     husband  and  wife  are  bound  to  support  eash 
other  (Art.  790); 
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3.  The  head  of  a  house  is  bound  to  support  the  members 

of  the  house  (Art.  749,  2) ;  but  members  of  a  house 
are,  as  such,  under  no  reciprocal  duty. 

4.  One  of  a  married  couple,  and  the  lineal  ascendants  of  the 

other,   are  bound   to  support  each  other  when  they 
belong  to  the  same  house  (Art.  954,  2) — that  is,  a 
person  and  his  father  and  mother-in-law,  etc.  be- 
longing to  the  same  house  are  bound  to  support  each 
other. 

The  duty  of  support  exists  only  when  the 
person  entitled  to  support  cannot  live  upon  his  or 
her  own  property  or  labour,  or  when  he  or  she  cannot  obtain  educa- 
tion out  of  his  or  her  own  property  (Art.  959,  1).  As  a  rule,  the 
duty  of  support  exists  irrespective  of  whether  the  necessity  for 
support  has  arisen  from  any  fault  on  the  part  of  the  person  entitled  ; 
but  this  rule  is  subject  to  the  following  exceptions  : — 

1.  A  head  of  a  house  is  not  bound  to  support  any  member 

of  his  house  who  does  not  live  at  a  place  designated 
Art  749,  2      by  him  (Art.  749,  2) ; 

2.  Among  brothers  and  sisters,  the  duty  of  support  exists 

only  when  the  necessity  for  receiving  support  is  not  due 

to  the  fault  of  the  person  who  is  to  receive  it,  ex- 
Art  959  2 

cept  when  the  person  bound  to  furnish  it  is  the 

head  of  the  house  (Art.  959,  2). 

Inasmuch  as  the  duty  of  support  is  legally 

Non-dis-        imposed  in  the  interests  of  the  public,  the  right  to 

P°8*  ht  to  °      receiye  support  cannot  be  waived  or  otherwise  dis- 

reoeirc  support  posed  of  (Art.  963):  any  disposal  of  the  right  is 

void.     As  a  consequence,  no  creditor  of  a  person 

entitled  to  receive  support  may  attach  the  alimony 

receivable  by  the  latter  from  the  person  bound  to  furnish  support 

(Code  of  Civil  Procedure,  Art.  618). 

"The  right  to  receive  support  can  only  be  exercised  on  the 

ground  that  the  party  concerned  is  actually  unable  to  live  upon 

his  own  property  or  labour,  and  not  on  the  ground  that  he  was 
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unable  to  do  so  in  the  past.  But  in  case  a  demand  for  support 
has  been  duly  made  in  or.  out  of  Court  and  the  debtor  thereby  put 
in  mora  (Art.  412,  3),  the  person  entitled  to .  reeeive  support  may 
continue  his  demand  for  the  support  due  as  from  .the  time, 'when 
the  demand  was  first  made."  {Supreme  Court,  decision  18th 
July,  1904).  , 

Section  2.  ., 

Order  of  Persons  bound  to  Furnish  Support  when 
■   there  are  several  persons  liable  to  do  so. 

(Fuyo  gimu-sha  su-nin  aru  told  iio  jun-i). 

It  may  sometimes  happen  that  there  are  two 

Order  in  which  or  more  persons  bound  to  furnish  support  to  one 
persons  are  _,  ,,  ,  ,  , 

bound  to  far-     a  same  person-*-as  when  a  married  member 

nish  support     of  a  house  has  not  merely  lineal  ascendants  and 

descendants  of  his  own  but  lineal  ascendants  .of  bis 
Art.  955 

(her)  spouse  and  spouses  of  his  (her)  lineal  de- 
scendants belonging  to  the  same  house  as  well  as  brothers  and 
sisters.  In  such  a  case,  support  is  furnished  in  the  following  order 
(Art.  955)  :— 

1.  His  or  her  spouse  ; 

2.  Lineal  descendants ; 

3.  Lineal  ascendants ; 

4.  Head  of  the  house  ; 

5.  Lineal  ascendants  of  his  or  her  spouse  and' the  spouses 

of  his  (her)  lineal  descendants ; 

6.  Brothers  and  sisters.  > 

As  between  several  lineal  descendants,  as  between  several  lineal 
ascendants,  and  also  as  between  several  lineal  ascendants  of  the 
spouse  or  the  spouses  of  lineal  descendants  belonging  to  the  same 
house,  the  person  nearest  in  degree  of  relationship  is  liable  first. 

It  will  thus  be  seen  that  several  persons  bound  to  furnish 
support  are  not  liable  all  at  once.  A  person  bound  second  in  order 
is  not  liable  if  a  person  first  in  order  is  fully  equipped  (able)  to 
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perform. his  duty.  In  case  the  latter  is  unable  completely  to  per- 
form his  duty,  it  suffices  for  the  former  to  perform  such  part  as 
has  been  left  unperformed,    v  i, 

When  both  father  and  mother  are  in  tbe 
house  or  '  there  are  otherwise  several  persons  of 
the  same  rank  bound  to  furnish  support,  the  obligation  is  borne 
by  them  in  proportion  to  their  respective  means;  but  if  some 
of  such  persons  of  the  same  rank  belong  to  the  house,  while  others 
do  not,  those  belonging  to  ,  the  housp  must  furnish  support  first 
(Art.  956). 

v.  ... 

Section  :3.  ' 

Order  of  Persons  entitled  to  Eeceive  Support 
when  there  are  Several  such  Persons. 
(Fuyd-kenrisha  su-nin  aru  toJci  no  jun-i).  , 

When  a  person  is  bound  to  furnish  support  to 

Order  in  which  geverai  persons  (say,  his   wife,   lineal  ascendants, 

+     o  «-™       lineal  descendants,  etc.)  everything  goes  smoothly 

*      XO  T6CC1VC 

support        if  his  means  are  sufficiently  large  to  enable  him 

to  satisfy  all  the  claimants  ;  but  should  his  means 
Art.  957 

be  inadequate  to  meet  all  the  demands,  he  must 

furnish  support  in  the  following  order  (Art.  957)  : — 

1.  Lineal  ascendants ; 

2.  Lineal  descendants ; 

3.  Spouse ;  • 

4.  Lineal  ascendants  of  his  spouse  belonging  to  the  house  or 

the  spouses  of  his  lineal   descendants  also  belonging 
to  the  house ; 

5.  Brothers  and  sisters ; 

6.  Members  of  the  house  other  than  mentioned  in  the  fore- 

going numbers. 
As  between  several  ascendants,  as  between-several  descendants; 
and  also  as  between  several  lineal  ascendants  of  the  spouse  or  the 
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spouses  of  several  lineal  descendants,  the  person  nearest  in  degree 
of  relationship  is  liable  first. 

If  there  are  several  persons  of  the  same  rank 
entitled  to  support,  they  may  receive  support  m 
proportion  to  their  respective  needs ;  but  as  between  persons  belong- 
ing to  the  house  and  others  not  belonging  to  the  house,  even  though 
of  the  same  rank,  the  former  are  entitled  to  receive  support  first 
(Art.  958). 

Section  4. 

Extent  to,  and' Manner  in,  which  Support 
is  to  be  Furnished. 

(Fuyo  no  teido  oyobi  hollo). 

The  extent  to  which  support  is  to  be  furnished 

_  .       is  determined  by  the  need  of  the  person  entitled 

manner  of  ■'        '  l 

snpport        *°  receive  support   and  the   social   standing  and 

financial  means  of  the  person  bound  to  furnish 

"     *"         support  (Art.  960).     In  the  event  of  there  arising 

a  dispute  over  the  matter,  either  of  the  parties  concerned  may  bring 

an  action  (under  the  Code  of  Civil  Procedure)  and  have  it  adjusted 

by  the  Court. 

In  regard  to  the  manner  in  which  support 
is  to  be  furnished,  the  person  bound  may,  at  his 
option,  either  take  the  person  entitled  to  support  into  the  house 
to  be  taken  care  of,  or  furnish  him  the  wherewithal  to  live  (first 
part  of  Art.  961) ;  but  should  the  person  bound  to  furnish  support 
fail  to  exercise  this  option,  the  person  entitled  to  support  may,  in 
accordance  with  Art.  408  of  the  Code  (see  pp.  237-239),  make  the 
choice  himself  after  vainly  notifying  the  other  party  and  requesting 
him  to  elect  one  way  or  the  other.  In  case,  however,  there  is  a  just, 
cause,  the  Court  may,  on  the  demand  of  the  person  entitled  to- 
receive  support,  fix  on  a  suitable  manner  of  support  according  to- 
the  circumstances — as,  for  example,  placing  the  person  entitled  to- 
support  in  a  hospital  (if  he  is  seriously  ill)  and  requiring  the  person. 
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bound  to  furnish  support  to  pay  the  expenses  (latter  part  of  Art. 
961).  '• 

A  i  <Jfi2  ^n  CaSe  ^e  ex*eri*  or  manner  of  support  has 

been    determined    by    a   judgment,    should   any 

change  arise  in  the  facts  constituting  the  basis  of  such  judgment, 

either  party  concerned  may  apply  to  the  Court  for  the  alteration 

or  annulment  of  the  judgment  (Art.  962). 

Section  5. 

Termination  of  Duty  of  Support. 
(Fuyo  no  gimu.  no  shuryo). 

Duty  of  support  is  terminated  : — 
Termination  of  (1)   -g        the  ceSBation  of  the  necessity  for  receive 
dnty  of  support  .  ,  J 

mg  support ; 

(2)  Upon  the  cessation   of  that   relationship  or   connection 

(between  the  persons  entitled  and  bound  to  support) 
upon  which  the  duty  of  support  is  based — as,  for 
example,  when  there  has  been  a  divorce  in  case  the 
person  bound  to  furnish  support  is  a  husband  ; 

(3)  Upon  the  death  of  the  person  entitled  to  receive  support, 

or  of  the  person  bound  to  furnish  support,  because  the 
right  of  duty  in  question  is  one  that  is  exclusively 
personal  to  the  party ;  but  even  after  the  termination 
of  the  duty  of  support,  the  person  entitled  may  continue 
his  demand  against  the  person  bound  to  furnish  support 
in  respect  to  that  support  which  was  due  prior  to  the 
termination  of  the  duty  and  for  which  a  demand  was 
made  prior  to  the  said  termination. 

Section  6. 
Incidence  of  Funeral  Expenses. 
(Soshiki-hiyo  no  futan). 
While  the  German  Civil  Code  expressly  prc- 
Funeral        vides  that  the  expenses  of  the  funeral  for  a  deceased 
person  are  to  be  borne  by  the  heir,  or  if  the  latter 
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is  unable  to  defray  them,  by  the  person  who  was  bound  to  furnish 
support  to  the  deceased,  the  Japanese  Code  contains  no  expsess 
provisions  on  this  bead  ;  but  Art.  308  of  the  Code  provides  : — 

*'  The  preferential  rigbt  for  the  funeral  expenses  exists  with 
regard  to  such  funeral  expenses  as  are  suitable  to  the  social  stand- 
ing of  the  debtor  (that  is,  the  deceased)  during  his  life. 

"  The  preferential  right  contemplated  in  the  foregoing  para- 
graph equally  exists  with  regard  to  the  expenses  of  a  funeral  for 
a  relative  which  the  debtor  (that  is,  the  person  who  was  bound 
to  furnish  support  to  the  deceased)  is  bound  to  support  or  a  member 
of  his  house  according  to  his  (the  deceased's)  social  standing." 

From  these  provisions,  it  may  be  inferred  that  the  expenses  of 
the  funeral  for  a  person  are  to  be  considered  as  an  obligation  incurred 
by  him  during  his  lifetime  and  paid  by  the  heir  (who  succeeds  to  the 
liabilities  of  the  deceased),  or  if  it  is  uncertain  whether  there  is  or  is 
not  an  heir,  from  the  property  of  the  succession  which  has  been  con- 
stituted a  juridical  entity  under  Art.  1051.  Should  neither  the  heir 
nor  the  property  of  the  succession  be  able  to  defray  the  expenses,  these 
are  charged  to  the  person  who  was  bound  to  furnish  support  to  the 
deceased  ;  and  the  extent  to  which  such  expensss  are  to  be  defrayed 
is  to  determined  in  view  of  the  social  standing  of  the  deceased  and 
the  social  standing  and  financial  means  of  the  person  who  was 
bound  to  furnish  support  to  the  deceased. 
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SUCCESSION. 

(SozoJcu). 


General 
remarks  on 
succession 


CHAPTEE  1. 
GENEEAL  EEMAEKS. 

We  have  seen  that  property  rights  are  freely 
transferable.  It  is  a  usage  both  in  the  East  and 
West  that  when  a  person  dies  his  property  passes 
to  one  or  more  of  his  near  relations.  This  is  suc- 
cession to  property.  In  countries,  however,  where  the  family  system 
is  in  operation,  there  is  another  kind  of  succession — succession  to 
a  house — an  arrangement  under  which  when  the  head  of  a  house 
loses  his  quality  as  such,  it  involves  simply  a  change  of  heads  while 
the  house  itself  is  continued  under  a  new  head.  In  this  case,  the 
heir  succeeds  not  merely  to  the  headship  of  the  house,  but  also  to  the 
property  which  belonged  to  the  former  head  of  the  house  as  if  it  was 
the  property  belonging  to  the  house  itself.  In  former  days,  when 
no  special  property  was  recognized  in  favour  of  members  of  houses, 
this  was  the  only  kind  of  succession  ;  whereas  now  in  Europe,  where 
the  family  systerrris  not  recognised,  succession  to  property  is  the 
only  kind  Of  succession,  and  succession  to  a  house  is  unknown.  In 
Eastern  countries,  however,  both  classes  of  succession  are  recognized, 
and  in  the  Japanese  Code  these  are  referred  to  as  "  succession  to  a 
house  "  (katoku-sozoJcu)  and  "  succession  to  property  "  (isan-sozoku) 
respectively.  Succession  to  a  house  is  that  kind  of  succession 
which  at  the  same  time  usually  involves  succession  to  property. 
Succession  to  a  house  commences  not  merely  upon  the  death  of  the 
head  of  the  hous3,  but  also  when  the  latter  ceases  to  be  head  of  the 
house  by  reason  of  resignation,  loss  of  nationality,  etc.  (see  p.  654  ) ; 
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while  succession  to  property  commences  only  upon  the  death  of  a 

member  of  a  house,  and  never  upon. the  death  of  a 
Art  992 

head  of  a  house   (Art.  992).     It  is  succession  to 

property  and  nothing  else,  and  what  it  is  like  may  be  gathered 
from  the  nature  of  the  succession  system  operating  in  Europe,  which 
is  essentially  the  same. 

Who  is  to  be  the  heir,  how  the  property  of  the  succession  is  to 
be  divided,  and  all  other  questions  relating  to  succession,  must  be 
settled  on  the  basis  of  fundamental  principles  of  humanity.  It  is  for 
this  reason  that  the  provisions  of  the  Book  of  Relatives  has  a  most 
intimate  connection  •  with  the  Book  of  Succession.  While  these 
questions  should  primarily  be  settled  on  consideration  of  human 
nature  however,  due  regard  must  also  be  paid  to  the  intentions  of  the 
"  ancestor  "  (person  to  be  succeeded  to).  Thus,  a  person  may,  by 
Will,  fix  who  shall  be  his  heir  and  bequeath  to  such  -heir  a  part  of 
his  property  (as  legacies)  ;  and  in  order  that  his  Will  may  be  properly 
carried  out,  what  is  known  as  an  "  executor  "  may  be  nominated  in 
addition  to  the  heir.  ,  It  is  not,  however,  advisable  that  the  ancestor 
should  be  enabled  to  dispose  of  all  his  property  entirely  as  his  whim 
or  caprice  suggests,  and  to  the  prejudice  of  the  fundamental  principles 
of  justice  and  equity.  For  this  reason,  various  limitations  are  legally 
imposed  upon  him  in  regard  to  this  matter.  For  instance,  a  certain 
order  of  succession  is  established,  according  to  which  if  there  is  a 
person  standing  in  a  certain  relationship  to  the  ancestor,  the  latter  is 
barred  from  choosing  an  heir  at  will  in  place  of  the  legal  presump- 
tive heir  (as  such  person  is  called).  Moreover,  a  certain  heir  is 
specially  protected,  so  that  a  certain  portion  of  the  ancestor's  property 
(legal  portion)  must  go  to  such  heir  and  the  ancestor  is  not  allowed 
freely  to  dispose  of  such  portion  together  with  the,  rest  of  his 
property.  , 

FrinciDles  The  question  here  arises  as  to  the  grounds  on 

underlying      which  the  system  of  succession  is  recognized  or 

the  system  of    justified.     Opinions  differ  as  to  the  raison  d'etre 

succession       0f    succession.      There    are    some    revolutionary 

thinkers  who  go  the  length  of  denouncing;  the  entire  system  as 
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illogical  and  unjustifiable  ;  but  seeing  tbat  the  same  is  recognized 
alike  in  Occident  and  Orient,  there  must  be  some  basis  of  reason  in 
it.  (1)  By  some  writers  it  is  explained  by  reference  to  the  legal 
principle  of  prior  possession.  According  to  them,  the  heir  is  to  be 
considered  as  having  entered  upon  prior  possession  of  the  property 
which  has  become  ownerless  at  the  moment  -  o£  the  death  of  the 
ancestor.  (2)  According  to  others,  succession  is  based  upon  the 
conception  of  co-ownership,  for,  it  is  alleged,  the  so-called  property 
of  the  ancestor  has  really  been  under  the  co-ownership  of  the 
ancestor  and  heir  even  prior  to  the  commencement  of  the  succession. 
(3)  By  a  third  group  of  jurists,  it  is  upheld  on  the  principle  of  in- 
heritance :  as  the  heir  inherits  his  life  and  person  from  the  ancestor, 
it  is  but  just  that  he  should  also  inherit  that  which  is  necessary  for 
the  maintenance  of  such  life  and  person.  (4)  According  to  others, 
succession  is  based  on  the  will  of  the  ancestor  ;  as  the  owner  of  pro- 
perty may  freely  dispose  of  such  property  by  an  act  inter  vivos,  so 
may  he  equally  freely  dispose  of  it  by  an  act  taking  effect  after  his 
death  ;  and  even  when  he  dies  intestate,  he  may  be  reasonably  as^ 
sumed  to  have  bequeathed  his  property  to  his  heir.  (5)  The  system 
of  succession  tends  to  encourage  people  to  work  diligently  in  order  to 
leave  their  amassed  wealth  behind  them  for  their  children,  and  it 
also  safeguards  credit  and  the  security  of  transactions.  This  is  the 
basis  of  the' doctrine  that  succession  is  recognized  in -the  public  in- 
terests. But  it  would  appear  that  the  truth  lies,  not  in  one  or  another 
of  thesa  doctrines,  but  in  the  combination  thereof.  ,         . 

The  above  applies  to  succession  to  property.  In  Eastern  coun- 
tries, one  of  the  chief  reasons  for  which-  succession  to  a  house  is 
recognized  is,  of  course,  the  supposed  necessity  of  perpetuating  the 
worship  of  the  manes  of  one's  forbears. 
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CHAPTEE  2. 

SUCCESSION  TO  A  HOUSE. 
(Katoku-sozokii). 

Section  1. 
Intboduction. 

Succession  to  a  house  Qcatohu-sozohu)  is,  as  we 
Succession  jjave  airea^y  seen,  one  of  the  features  peculiar  to 
the  East,  and  a  product  of  the  family  system  in 
operation  there.  As  succession  to  a  house  means  a  change  of  head- 
ship, it  resembles  the  succession  to  a  throne  in  many  respects,  and  it 
must  necessarily  be  succession  by  a  single  person.  While  it  is  pri- 
marily succession  to  the  rights  appertaining  to  the  headship  of  a 
housB,  it  also  incidentally  involves  the  succession  to  what  is,  to  all 
practical  intents  and  purposes,  the  property  of  the  house.  When 
the  head  of  a  house  dies,  his  property  usually  descends  to  his  eldest 
son,  while  the  rest  of  his  children  do  not  participate  ;  but  as  the  suc- 
cession may  also  commence  otherwise  than  by  the  death  of  the  head 
of  the  house,  his  property  may  sometimes  descend  to  the  eldest  son 
during  his  (the  head's)  lifetime.  Such  being  the  case,  if  the  head  of 
a  house  desires  to  show  his  affection  for  his  other  children  in  a 
practical  way,  he  must  have  recourse  to  gifts  or  legacies  ;  but  this 
can  be  done  only  in  so  far  as  no  prejudice  is  caused  to  the  legal  por- 
tion due  to  the  heir.  In  this  manner,  the  property  held  by  the 
head  of  a  house  descends  more  or  less  entirely  to  a  single  heir  from 
generation  to  generation,  as  if  it  was  the  property  of  the  family, 
and  thus  the  fame  and  standing  of  the  house  is  perpetuated,  and 
the  religious  services  for  the  benefit  of  the  spirits  of  its  ancestors  are 
kept  up  in  a  decent  and  befitting  manner. 
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Section  2. 
Commencement  of  Succession  to  a  House. 
(Katoku-sozoku  no  kaishi). 
Commencement  Success">n  to  a  house  commences  in  the  fol- 

of  succession     lowmg  cases  only  (Art-  964)  :— 
Art  964         1*    ^hen  the  tead  of  tne.  house  dies  either  actu- 
ally or  legally* ; 

2.  When  he  resigns  from  the  headship  of  the  house  (see 

p.  654)  or  when  he  is  legally  deemed  to  have  resigned 
(see  p.  660)  ;  % 

3.  When  he  has  lost  Japanese  nationality  (see  p.  654)  ; 

4.  When  the  head  of  the  house  having  entered  the  house  by 

marriage  or  adoption,  quits  the  house  as  a  result  of  the 
annulment  of  the  marriage  or  adoption  (see  pp.  668- 
669) ; 

5.  When  the  head   of  the  house,  being    a  woman,  effects 

a  nyufu-kon-in  :  in  this  case  the  female  head  of  the 
house  loses  her  status  as  such  and  the  succession  com- 
mences, unless  the  parties  have  expressed  a  contrary 
intention  (Art.  736  :  see  p.  666)  ; 

6.  When  the  nyufu  who  has   become  the  head  of  the  house 

as  per  above,  leaves  the  house^as  a  result  of  divorce  (Art. 
739)  or  of  the  annulment  of  the  marriage. 

Section  3. 

Heirs  to  a  House  (Katoku  sozoku-nin).' 

Sub-section  1. 

Introductory  Remarks. 

As  to  who  is  to  be  heir  to  a  houses  great  im- 
portance is  attached  to  blood  and  lineage,  and  the 
male  and  legitimate  is  preferred  to  the  female  and  illegitimate  line  in 

#1A   person   adjudged    "disappeared"   is  legatly  deemed  to  have  died  at  a 
certain  specified  time  (see  p.  2). 
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much  the  same  manner  as  in  the  case  of  succession  to-the  Crown. 
Besides,  with  a  view  to  prevent  houses  becoming  extinct  owing  to 
failure  of  heirs,  various  means  are  provided  by  the  law  for  furnishing 
heirs  to  them.  Persons  who  are  entitled  to  enter  upon  succession  by 
operation  of  law  are  called  legal  heirs  (hotei-sozoku-niri),  while  ,  a 
person  who  owes  his  position  as  heir  to  a  nomination  by  the 
ancestor  is  called  a  nominated  heir  (shitei-sozoku-nin)  -and  an  heir 
chosen  by  somebody  else,  a  ohosen  heir  (sentei-sozoku-niri).  But 
even  among  legal  heirs,  an  order  of  succession  is  definitely  fixed  in 
order  to  prevent  any  dispute  arising  over  the  matter.  It  is  perhaps 
superfluous  to  add  that  all  this  does  not  apply  to  the  successions  to 
a  house  commencing  upon  its  female  head  contracting  a  nyufu-kon- 
in,  because  in  this  case  the  husband  replaces  the  wife  in  the  headship 
of  the  house  as  a  matter  of  course. 

Sub-section  2. 

First  Legal  Presumptive  Heir  to  a  House. 
(Suitei  katoku  sozoku-nin). 

Persons  who  occupy  the  first  rank  as  heirs  to 
First  legal       a  house  are  the  lineal  descendants  (lineal  descend- 
heir  ants  by  blood  and  those  who  have  otherwise  ac- 

quired the  same  status   as  lineal  descendants  by 
Art  970 

blood— such  as  adopted  children  and  their  children 

born  subsequent  to  the  adoption)  of  the  ancestor  and  belonging  to 
the  same  house — in  other  words,  they  must  be  members  of  the 
house ;  and  this  is  a  point  which  distinguishes  succession  to  a  house 
from  sucession  to  property.  But  when  there  are  several  lineal  des- 
cendants of  the  ancestor  and  who  are  members  of  the  house,  the 
question  of  priority  is  determined  according  to  the  foregoing  rules 
(Art.  970,  1)  :— 

1.  As  between  persons  of  different  degrees  of  relationship  (as 

children  and  grandchildren),  a  person  of  a  nearer  degree 
of  relationship  is  preferred  ; 

2.  As  among  persons  of  the  same  degree  of  relationship  (as 

brothers  and  sisters)  males  are  preferred  ; 
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3.  As  among  males  or  females  of  the  same  degree  of  relation- 

ship (as  brothers  or  sisters)  legitimate  children    are 
preferred  ; 

4.  As  among  a  legitimate  child,  a  shoshi  and  an  illegitimate 

child,   the   legitimate   child   and   shoshi,  even  though 
females,  are  preferred  to  the  illegitimate  child  ; 

5.  As  among  persons  who-  are  the  same  with  regard  to  the 

matters  mentioned  in  the  foregoing  numbers,  the  oldest 

is  preferred. 
For  the  application  of  No.  5,  it  should  be  noted  that  the 
"  oldest "  does  not  necessarily  refer  to  the  person  who  is  actually 
most  advanced  in  years,  for  an  adopted  child,  or  a  shoshi  acquiring 
the  status  of  a  legitimate  child  because  of  the  union  of  his  or  her 
father  and  mother  in  lawful  wedlock,  is,  for  the  purpose  of  succes- 
sion to  a  house,  legally  deemed  to  have  been  born  at  the  time  when 
he  or  she  acquired  the  status  of  a  legitimate  child  (Art.  970,  2, 
see  p.  584  and  p.  572). 

1.     To  the  foregoing  rules,  there  are  the  fol- 
Exceptions      , 

lowing  exceptions : — 

Art.  971  Tlie  foregoing  Article  does  not  affect  the  appli- 

Art.  972  cation  of  Art.  736*  (Art.  971). 

2.  A  lineal  descendant  who  has  become  a  member  of  the 
house  under  the  provisions  of  Art.  737  (that  is  a  lineal 
descendant  of  the  head  of  the  house  who  has  joined  the 
latter  from  another  house)  or  of  Art.  738  (that  is,  a 
lineal  descendant  of  the  head  of  the  house  who  has  been 
taken  by  the  latter  into  the  house  from  another  house, 
the  house  being  the  one  into  which  the  head  has  been 
married  or  adopted)  becomes  heir  to  the  house  as  stated 
above  only  when  there  is  no  other  lineal  descendant 
who  is  a  legitimate  child  or  a  shoshi  (Art.  972)— a 
provision  the  aim  of  which  is  to  perpetuate  the  main  line 
of  descent  in  the  house.    Thus,  even  if  "  A,"  a  legitimate 


Vide  p.  666. 
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child, ,  has  become  a  member  of  the  house'under  the 
provisions  of  either  Arts,  737  and  738  prior  to  the  birth 
of  another  legitimate  child  "  B,"  "  B  "  becomes  heir  in 
preference  to  "A." 

2.  The  right  of  succession  of  a  legal  presumptive  heir  to  a 

house,  is  not  affected  by  an  adoption  for  the  sake  of  one 
of  his  sisters  (Art.  973) — a  provision  which  is  in- 
tended to  protect  the  male  lirje  in  the  person  of  a 
younger  brother  even  though  his  birth  may  take  place 
subsequent  to  the  adoption  ;  and  thus  it  constitutes  an 
exception  to  the  rule  that  for  purposes  of  succession,  to  a 
house,  an  adopted  child  is  deemed  to  have  been  born  at 
the  time  when  he  acquired  the  status  of  a  legitimate 
child  (see  p.  584) ;  ; 

3.  When   a   person   who  would  be  heir   according:  to  the 
general  rules  as  laid  down  in  Art.  970  or  exception  No.  1 

thereto  just  discussed,  dies  or  loses  his  right  of 
Art  974 

succession  prior  to  the  commencement  of  the  succes- 
sion,* one  of  his  lineal  descendants  (if  any)  becomes  heir 
to  the  house  in  the  same  rank  as  the  person  in  question, 
subject  to  the  said  general  rules  and  also  exception  No.  1 
thereto  (Art.  974).  This  forms  an  exception  that  as 
among  lineal  descendants  of  different  degrees  of  rela- 
tionship belonging  to  the  house,  a  person  of  a  nearer 
degree  of  relationship  is  preferred.  But  the  person  who 
becomes  heir  according  to  this  Article  must  be  a  lineal 
descendant  of  the  ancestor.  A  lineal  descendant  of  the 
person  who  would  be  heir  unless  he  died  or  lost 
the  right  of  succession  is  not  necessarily  a  lineal  des- 
cendant of  the  ancestor  also  (as  when  the  first  mentioned 
party  is  a  child  begotten  by  the  second  before  the  adop- 
tion  of  the   latter  by  the    third   party,   that  is,  the 


*  By  disinheritance,  loss  of  nationality,  leaving  the  house  for  one  cause  or 
another,  etc 
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ancestor).  Prior  to  the  enforcement  of  the  Civil  Code, 
no  person  could  be  heir  in  place  of  his  lineal  ascendant 
unless  he  was  in  the  house  when  such  lineal  ascendant 
died  or  lost  the  right  of  succession ;  but  this  is  no  longer 
the  case,  the  result  being  tbat  the  lineal  descendant 
becomes  heir  even  though  he  was  not  in  the  house  at 
the<time,  provided  that  he  is  a  member  of  the  hduse 
when  the  ancestor  dies,  etc.,  and  the  succession 
commences. 

4.  Acknowledgment  of  an  illegitimate  child  takes  effect  retro- 

actively as  from  the  time  of  his  birth,  but  the  rights 
already  acquired  by  third  persons  cannot  be 
prejudiced  (Art,  832) ;  ' 

5.  An   adopted  child   recoversj  upon  the  dissolution  of  the 

adoption,  the  status  which  he  possessed  in  his  original 
house,  but  the  rights  already  acquired  by  third 
persons  cannot  be  prejudiced  (Art.  875). 
With  reference  to  the  italicised  part  of  the  two  articles  above 
quoted,  opinions  differ  on  the  question  of  whether  the  status  of  a  legal 
presumptive  heir  to  a  house  implies  or  does  not  imply  a  right.  If  it 
is  a  "  right,"  a  legitimate  child  born  prior  to  the  acknowledgment  of 
an  illegitimate  child  (who  is  older  than  the  first  mentioned  child)  ought 
to  be  heir  in  preference  to  the  illegitimate  child  acknowledged ;  and 
an  adopted  child,  when  he  returns  to  his  original  house  upon  the  dis- 
solution of  the  adoption,  does  not  become  heir  to  that  house  in 
preference  to  his  (say)  younger  brother  who  has  become  next  heir 
in  his  absence/'  But  the  weight  of  authority  now  seems  to  be  against 
this  view.  It  is  held  by  a  majority  of  jurists  that  the  underlined 
provisions  in  question  apply  only  when  a  third  person  has  actually 
become  head  of  the  house  before  the  non-advent  or  during  the 
absence  of  the  party  ;  but  that  otherwise  the  illegitimate  child  ac- 
knowledged, or  the  adopted  child  returning  to  his  original  house, 
replaces  the  legitimate  child  born  subsequent  to  his  birth  but  before 
his  acknowledgment,  or  the  younger  brother,  as  the  case  may  be, 
and  becomes  heir  to  the  house  according  to  the  general  rules. 
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Sub-section  3. 

Nominated  Heir  to  a  House 
(Second-rank  Heir  to  a  House). 
(Shitei  katoku  sozoku-nin). 
If  there  is  no  legal  presumptive  heir,  such  as 
j.  explained  in  the  foregoing  subjection,  the  ancestor 

may  nominate  an  heir ;  but  this  can  only  be  done 
Nomination      .  ,.  ,,      ,  , .  ,   . 

m  respect  to  the  succession  to  the  house  which  is  to 

Art  979, 1  commence  as  a  result  of  the  death  or  resignation  of 
the  head  (Art.  979,  1,  first  part  and  3),  because  in 
other  cases  it  would  be  either  unnecessary  or  highly  objectionable  to 
enable  the  ancestor  to  fix  an  heir  at  his  discretion.  When  the  an- 
cestor may  nominate  an  heir  he  may  choose  one — not  necessarily 
from  among  his  relatives — and  his  choice  may  fall  upon  any  person 
he  likes.  Nomination  of  an  heir  is  a  unilateral  act  which  can  be 
effected  without  the  consent  of  the  party  nominated,  although,  of 
course,  it  is  at  the  free  option  of  the  latter  whether  to  accept  or  re-' 
nounce  the  succession,  as  we  shall  see  later  on. 

Nomination  of  an  heir  can  be  effected  either  by 
an  act  inter  vivos  or  by  Will.  In  the  former  case, 
the  nomination  takes  effect  when  notification  is  made  to,  and  accepted 
by,  the  Eegistrar  in  due  form  (Art.  980) ;  while  in  the  latter  case  the 
executor  must,  upon  the  death  of  the  testator  and 
the  consequent  commencement  of  the  succession, 
notify  without  delay  the  Eegistrar  of  the  fact ;  and  in  the  event  of  it 
being  accepted  by  him,  the  nomination  takes  effect  retroactively  as 
from  the  time  of  the  death  of  the  testator,  and  the  person  nominated 
is  considered  to  have  entered  upon  the  succession  directly  on  the 
commencement  thereof  (Art.  981).  Thus  nomination  by  Will  does 
not  take  effect  until  the  death  of  the  testator,  while  in  the  other  case 
(by  an  act  inter  vivos),  though  the  nomination  takes  effect  as  soon  as 
the  notification  is  accepted  by  the  Eegistrar,  yet  the  party  nominated 
simply  acquires  the  status  of  heir  to  the  house  ;  but  as  nomination  in 
any  case  can  be  made  only  when  there  is  no  lineal  descendant  to  the 
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■_/ 

»_*  ma  t       ancestor,  should  any  lineal  descendant  come  into 

Art.  via,  1  .  . 

existence  alter  the  nomination  of  an  heir  by  the 

ancestor  and  before  the  latter's  death,  this  nomination  loses  its  effect 

by  operation  of  law  (Art.  978,  1,  latter  part). 

...  .  Moreover,  nomination  of  an  heir  by  an  act 

Annulment  of     .... 
nomination      mter    mvos   can  be   an™Ued   by    the    ancestor, 

a_*  o^q  o      shoals  'he  heir's  conduct  and  behaviour  be  in  any 
Art.  y7y,  &  -      _  .  - 

way    found    unsatisfactory,    or    should    there  be 

any  other  reason  (Art.  979,  2).     (Nomination  by  will,  as  we  have 

already  seen,  does  not  take  effect  until  the  testator  dies  and  there  is, 

therefore,  no  annulling  thereof,  although  it  is,  of  course,  possible  to 

revoke  the  Will  itself). 

Nomination  of  an  heir  can  be  annulled  either 

by  an  act  inter  vivos  or  by  Will.     In  the  former 

case,  the  nomination  is  cancelled  when  notification  is  made  to,  and 

accepted  by,  the  Registrar  (Art.  980)  ;  while  in  the  latter  case  notice 

of  the  annulment  is  to 'be  given  by  the  executor  to 

the  Registrar  upon    the    commencement    of  the 

succession  ;  and  in  case  it  is  accepted  by  that  official  the  annulment 

takes  effect  as  from  the  time  of  the  death  of  the  ancestor  (Art.  981). 

Should  the  nominated  heir  die  prior  to  the  commencement  of 

the  succession,  the  nomination  or  the  Will  (as  the  case  may  be) 

ceases  to  be  effective. 

Sub-section  4. 

First  Chosen  Heir  to  a  House. 

(Third  Bank  Heir  to  a  House). 

(Sentei  Jcatoku  sozohu-nin). 

If  there  is  no  legal  presumptive  heir,  nor  any 

,   -  heir  nominated  by  the  ancestor,  an  heir  is  chosen 

by: — 
Art  982 

(1)    The  father  of  the  ancestor  (who  has  continued 

in  the  house  from  the  commencement  of  the  succession) ; 

(2)    The  mother  of  the  ancestor  (who  has  continued  in  the 

house  from  the  commencement  of  the  succession),  if  the 


G90  SUCCESSION 

father  is  non-existent  or  is  unable  to  express  an  inten- 
tion owing  to  insanity,  etc. ; 

(3)  The    family    council,    if    the    mother   is    also   similarly 

situated ;  or 

(4)  The  Court,  if  the  family  council  being  unable  to  arrive  at 

a  resolution  in  consequence  of  an  equal  division  of  votes, 
etc.  and  demand  is  made  by  any  member(s)  thereof  for 
a  judgment  taking  the  place  of  such  resolution  (see 
p.  634) ; 

and  this  from  the  following  members  of  the  bouse  and  subject  to  tht 

order  in  which  they  are  mentioned  : 

1.  Spouse  of  the  ancestor,  (who  is  a  daughter  of  the  house)  ;* 

2.  Brothers  of  the  ancestor ; 

3.  Sisters  of  the  ancestor  ; 

4.  Spouse  of  the  ancestor  (who  is  not  a  daughter  of  the 

house) :  such  spouse  is  unfavourably  treated  compared 
with  the  one  under  No.  1,  because  the  perpetuation  of 
the  family  blood  as  far  as  possible  is  the  chief  object 
held  in  view ; 

5.  Lineal  descendants  of  brothers  and  sisters  of  the  ancestor 

(Art.  982). 

Although  the  choice  is,  as  a  rule,  to  be  made 

Art  983 

according  to  the  foregoing  order,  yet  if  there  be  a 

good  reason  the  party  entitled  to  choose  may,  with  the  permission  of 
the  Court,  choose  without  any  reference  to  the  said  order,  or  make 
no  choice  at  all  (Art.  983). 

The  choice  in  question  is,  of  course,  to  be  made  subsequent  to 
the  commencement  of  the  succession,  but  such  choice,  when  made, 
must  necessarily  take  effect  retroactively  as  from  the  time  of  the 
commencement  of  the  succession. 


*  A  daughter  of  the  house  (Jtajd)  is  usually  a  born  member  of  the  house,  but 
such  is  not  necessarily  the  case ;  she  may  be  merely  a  woman  who  has  been  a  member 
of  the  house  from  before  the  formation  of  the  marriage. 


SUCCESSION  TO  A  HOUSB  691; 

Sub-section  5. 

Second  Legal  Presumptive  Heir  to  a  House. 

(Fourth  Bank  Heir  to  a  House). 

If  there  is  no  person  to  be  heir  under  any  of 
the  foregoing  provisions,  then  the  one  of  the  lineal 
ascendants  in  the  house  who  is  of  the  nearest  degree  of  relationship 
becomes  heir  to  the  house ;  but  if  there  are  two  (or  more)  lineal 
ascendants  of  the  same  degree  of  relationship,  the  male  is  preferred 
to  the  female  (Art.  984).  Although  the  headship  of  a  house  should 
naturally  descend  from  lineal  ascendant  to  lineal  descendant  (from 
father  to  son  under  ordinary  circumstances),  yet  if  there  is  no 
lineal  descendant  to  the  ancestor,  nor  any  person  who  can  be 
chosen  heir  by  the  family  council  as  per  above,  the  succession 
unavoidably  reverts  to  the  father  or  mother,  grandfather  or  grand- 
mother, etc.  who  belongs  to  the  house.  Such  person  becoming  heir 
by  operation  of  law  in  the  given  circumstance,  he  or  she  is  likewise 
to  be  regarded  as  a  kind  of  legal  heir. 

Sub-section  6. 

Second  Chosen  Heir  to  a  House. 
{Fifth  Bank  Heir  to  a  House). 

If  there  is  no  person  to  succeed  to  the  house 
Second  chosen         ,  -  ...      r  ■  ■         ,,     »      ., 

.   .  under  any  of  the  foregoing  provisions,  the  family 

council  chooses  an  heir  from  among  the  relatives 
Art  985  . 

of  the  ancestor,  the  members  of  his  house  other 

than,  enumerated  in  sub-section  5,  the  heads  of  the  branch  houses  or 

members  of  the  principal  and  branch  houses  (Art.  985,  1),  or,  if 

there  is  no  fit  person  among  them,  even  from  among  outsiders 

(Art.  985,  2) ;  but  if  there  is  good  reason,  the  family  council  may, 

with  the  permission  of  the  Court,  reverse  the  order  and  make  the 

choice  from  outsiders  at  once  (Art.  985,  3). 
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Sub-section  7. 
Disqualification  and  Disinheritance. 
(Shikaku  no  kenketsu  oyobi  Haijo). 

I.  Bight  of  succession  of  a  nasciturus.    It  is 
"  ht  of        a  ru^e  ^a*  on^  a  na*ura^  person  is  entitled  to  the 

succession       succession  to  a  house.      A   nasciturus  is  hot  a 

"natural  person,"  but  as  it  may  sometimes  be  the 

"  '"J~      ,  .only  means  of  perpetuating  descent  by  blood  and, 

moreover,  it  is  such  that  stands  in  special  need  of  legal  protection,  it 

is  expressly  provided  that  in  respect  to  succession  to  a  house  a 

nasciturus  is  regarded  as  if  already  born  (Art.  968,  1) — a  legal 

fiction  a  counterpart  of  which  is  found  in  respect  to  a  certain  claim 

for.damages  (Art.  721).     When  the  child  is  born  alive,  subsequent 

to  the  commencement  of  the  succession,  it  enters  upon  the  succession 

as  from  the  time  of  the  commencement  of  the  succession  (supposing 

that  there  is  no  person  in  a  prior  successional  rank) ;  but  should 

it  be  born  dead,  it  is  regarded  as  non-existent  from  the  beginning, 

and  the  succession  is  entered  upon  by  the  heir  next  in  order  (Art. 

968,  2).     So  long  as  the  nasciturus  (who  would 

Art.  1021,       jjg  hejjA  js  noj;  born  there  can,  of  course,  be  no 

2and3  ..  ,  .  '        , 

person  exercismg  parental  power  nor  guardian  for 

him,  so  that  the  property  of  the  succession  is  managed  (usually) 
under  the  directions  of  the  Court  (Art.  1021,  2  and 
3),  while  the-  rights  of  the  head  of  the  house  are 

exercised  by  the  family  council  (Art.  751). 

II.  Persons  legally  disqualified  to  be  heir  to 
Persons  dis-     ahous6i 

'    *      •„_  (1)    Aliens.     Erom  the  fact  that  a  "  house " 

succession  N  ' 

in  the  sense  of  the  Japanese  law  can  only  be  com- 
posed of  Japanese  subjects,  it  necessarily  follows  that  no  alien  can 

become  heir  to  a  house,  though  it  is  otherwise  with 
All  pn  s 

the  succession  to  property,  which  involves  no  ques- 
tion of  nationality. 

It  is  true  that  when  a  female  head  of  a  house  effects  a  nyufu- 
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kon-in  with  an  alien,  the  succession  to  the  house  commences  in  the 
same  manner  as  if  such  marriage  was  effected  with  a  Japanese,  and 
the  husband  becomes  head  of  the  house.  But  this,  does  not  con- 
stitute a  case  of  an  alien  succeeding  to  a  house,  for  the  alien  acquires 
Japanese  nationality  simultaneously  with  the  formation  of  the  mar- 
riage (Law  of  Nationality,  Art.  5)  and  it  is,  as  a  Japanese  that  he 
enters  upon  the  succession. 

(2)    Persons   relatively   disqiialifiAd  for  the 

Persons         succession.    While  aliens  are  absolutely  disqualified 
relatively  .  .    ■  , 

disqualified  tor  sucoession  to. a  house,  the  following  are  rela- 
tor succession  ,  tively  so — that  is,  only  in  .  respect  to  succession 
to  a  particular  house  (Art.  96.9) :—,  .; 
1.  Any  , person  who  has  deliberately  put,  or 
attempted  to  put,  to  death  the  ancestor  Qr  any  person 
who  is  in  a  prior  rank  with  regard  to  the  succession 
to  the  house  and  been  consequently  irrevocably  con- 
demned to  a  criminal  penalty  (no  matter  whether  as 
principal  offender,  instigator  or  accomplice) .:  the  offence 
must  be  committed  prior  to  the  commencement  of  the 
succession,  while  it  does  not  matter  whether  penal 
sentence  has  been  passed  before  or  after  the  commence- 
ment of  the  succession ; 
2.  Any  person  who  knowing  that  the  ancestor,  has  been 
murdered,  has  failed  to  inform  the  authorities  of  the 
fact  or  to  lay  a  formal  charge  against  the  perpetrator, 
except  when  he  or  she  is  not  possessed  of  discernment 
sufficient  to  distinguish  right  from  wrong;  or  when  the 
murderer  is  his  or  her  spouse  or  one  of  his  or  her  rela- 
tives :  this  applies  only  to  a  person  who  was  in  a 
position  to  bs  able  to  inform  or  bring  a  char -e  against 
the  offender  and  yet  failed  to  do  so  either  deliberately 
or  through  negligence.  Information  (Jcokuhatsu)  is 
information  given  by  any  person,  while  a  formal  charge 
(Jcokuso)  can  only  be  brought  by  the  injured  party  (such 
as  the  lineal  descendants  of  the  murdered. person,)..,., As 
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this  .ia  required  in  order  to  enable  the  State,  to  proceed 
against  the  offender,,  should  the  latter  be  arrested  by 
the  police  at  the  place  of  the  offence,  it  is  no  longer 
necessary  that  any  information  or  charge  should  be 
given  or  made  against  the  criminal.  In  such  a  case, 
therefore,  the  failure  to  give  information,  etc.  does  not 
disqualify  the  defaulter  for  the  succession  ; 

3,  Any  person  who  has,  by  means  of  fraud  or  compulsion, 

prevented  the  ancestor  from  making,  annulling  or  altering 
a  Will  relative  to  the  succession  to  the  house  (a  Will, 
for  instance,  disinheriting  the  legal  presumptive  heir 
to  the  house,  annulling  such  disinheritance,  nominating 
an  heir  to  the  house,  or  bequeathing  a  legacy,  etc.). 
A  Will  relating  to  the  acknowledgment  of  an  illegitimate 
child  (Art.  829,  2),  or  a  will  effecting  an  adoption  (Art. 
848),  may  also  sometimes  be  a  Will  relating  to  the 
succession,  inasmuch  as  the  acknowledgment  of  an 
illegitimate  child  takes  effect  as  from  the  time  of  the 
birth  of  the  child  (Art.  832)  and  an  adoption  by  Will 
takes  effect  as  from  the  time  of  the  death  of  the  testator 
(Art.  848) — in  fact,  such  Will  is  often  made  for  the 
purpose  of  providing  the  house  with  a  legal  heir ; 

4.  Any  person  who  has,  by  means  of  fraud  or  compulsion, 

caused  the  ancestor  to  make,  annul  or  alter  a  Will  rela- 
tive to  the  succession ; 
6.     Any  person  who  has  forged,  altered,  destroyed  or  con- 
cealed a  Will  relative  to  the  succession  :  forgery  of  a  Will 
is  not  merely  when  a  false  Will  is  made  in  the  name  of 
the  ancestor,  but.  also  in  such  cases  as  when  a  notary 
public  who  is  requested  to  draw  up  a  Will  makes  out 
one  differing  from  the  statement  of  the  testator  and 
deceives  the  latter  and  his  witnesses  and  causes  them  to 
sign  it,  etc. 
Under  the  German  Civil  Code,  a  person  disqualified  for  the 
succession  becomes  qualified  when  his  offensive  act  is  condoned  by 
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the  ancestor,  but  the  Japanese  Code  does  not  recognize  such  con- 
donation. 

According  to  the  foregoing  provisions,  a  person  may  become 
disqualified  either  before  or  after  the  commencement  of  the  succes- 
sion. When  a  person  has  become  disqualified  before  the  commence- 
ment of  the  succession  (as  when  he  has,  by  means  of  fraud  or 
compulsion,  caused  the  ancestor  to  make,  etc.  a  Will  relative  to  the 
succession),  he  cannot  of  course  enter  upon  the  succession  com- 
mencing subsequent  thereto,  but  in  case  he  becomes  disqualified 
subsequent  to  the  commencement  of  the  succession  (as  when  he 
is  condemned  to  a  penalty  for  having  put  the  ancestor  to  death), 
he  forfeits  his  quality  as  heir  as  from  the  time  of  the  commencement 
of  the  succession  after  he  has  filled  the  post  of  head  of  the  house 
fer  the  time  being. 

As  a  person  thus  disqualified  forfeits  his  right  to  succeed  the 
particular  ancestor,  he  ceases  not  merely  to  be  legal  heir  (supposing 
him  to  have  been  such),  but  even  if  he  is  nominated  or  chosen  as 
heir,  such  nomination  or  choice  is  void. 

III.     Disinheritance.      We   have  seen  that 
*  the  first  legal  presumptive  heir  to  a  house  succeeds 

to  the  headship,  of  the  house  as  a  matter  of  course  upon  the  com- 
mencement of  the  succession,  and  that  so  long  as  there  is  such 
an  heir  no  other  person  can  be  nominated  or  chosen  as  heir.  But 
there  are  cases  where  such  heir  is  deprived  of  his  status,  as  such 
by  means  of  a  judgment  agreeably  to  the  intention 
of  the  ancestor.  Such  deprivation  is  called  "dis- 
inheritance of  a  legal  presumptive  heir  "  {hotel  no  suitei  sozoku-nin 
no  haijo).  It  is  thus  that  disinheritance  is  recognized  only  in 
respect  to  the  first  legal  presumptive  heir  (so  far  as  the  succession  to 
a  house  is  concerned). 

It  is  only  on  one  of  the  following  grounds  that  disinheritance 
can  be  made  (Art.  975)  : — 

1.     When  the  heir  has  ill-treated  or  inflicted  gross  insult  upon; 
the  ancestor : 
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2.  When,  through  illness,  or  any  other  physical  or  mental 

condition,  the  heir  is  unable  to  attend  to  the  affairs 
of  the  house  [the  question  of  whether  he  is  capable  or 
incapable  of  attending  to  the  affairs  of  the  house  is  to 
be  determined,  not  by  whether  he  is  or  is  not  able  to 
carry  on  the  hereditary  business  of  the  family  (no  person 
is  legally  bound  to  follow  the  profession  or  business 
which  his  father,  grandfather,  etc.  have  pursued  before 
him)  but  by  whether  he  is  capable  of  looking  after  the 
household  economy  and  controlling  the  members  of  the 
house] ; 

3.  When  he  has  been  condemned  to  a  penalty  for  any  offence 

calculated  to  disgrace  the  family  name  (such  as  theft) ; 

4.  When  he  has  been  adjudged  "  quasi-incompetent "  on  the 

ground  of  being  a  spendthrift  and  there  is  no  hope  of 
amendment,  because  it  is  impossible  to  expect  such  a 
person  to  look  satisfactorily  after  the  family  economy ; 

5.  When  there  is  any  other  reason  approved  by  the  family 

council.     (While  it  would  be  inconvenient  in  practice  to 
confine  the  causes  for  disinheritance  to  those  enumerated 
under  the  foregoing  Number,  it  is,  on  the  other  hand,  to 
be   apprehended  that  many    an  ill-advised  action  for 
disinheritance     might     be     brought    to     disturb    the 
harmony  of  the  family,  were  the  ancestor  permitted  to 
demand  disinheritance  according  to  the  dictate  of  his 
momentary  whim  or  passion.     Hence  this  provision). 
If  there  exist  any  of  the  grounds  enumerated  above,  the  ancestor 
may  apply  to  the  Court  for  the  disinheritance  of  the  heir  (Art.  975), 
or,  if  he  is  on  the  verge  of  death  and  has  no  time  to  proceed  in  the 
regular  manner,  or  if  there  is  any  other  consideration  for  which 
he  does  not  like  to  do  so,  he  may  then  express 
by  Will  an  intention  to  disinherit  the  heir,  in  which 
case  the  executor  must,  upon  the  death  of  the  testator  and  the 
commencement  of  the  succession,  apply  to  the  Court  for  such  dis- 
inheritance (Art.  976).     If  the  Court  finds  the  demand  well  found- 
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fid,  a  decree  of  disinheritance  is  pronounced,  and  when  the  judgment 
becomes  final  and  conclusive,  the  heir  loses  his  status  as  such  then 
and  there.  If  the  judgment  becomes  final  and  conclusive  sub- 
sequent to  the  commencement  of  the  succession,  irrespective  of 
■whether  the  action  has  been  brought  by  the  ancestor  or  by  the 
executor  after  the  death  of  the  ancestor,  it  takes  effect  retroactively 
as  from  the  time  of  the  death  of  the  ancestor. 

Annulment  ^'     Annulment  of  Disinheritance  (Haijo  no 

of  disin-  torikeshi).  When  the  heir  has  ill-treated  or  inflicted 
heritance  gross  insult  upon  the  ancestor,  the  latter  is  empower- 
ed to  disinherit  him,  but  should  the  ancestor  condone  the  offence 
of  the  heir  after  disinheriting  him  for  it,  then  the  ancestor  may 
at  any  time  apply  to  the  Court  for  the  annulment  of  the  disinherit- 
ance or  express  by.  Will  an  intention  to  annul  the  disinheritance. 
The  same  applies  when  the  heir  having  been  disinherited  for  any 
other  reason,  such  reason  has  ceased  to  exist  (as  when  the  heir 
having  been  disinherited  because  he  was  adjudged  "  quasi-incom- 
petent "  (as  a  spendthrift)  and  there  was  no  hope  of  his  amendment, 
he  has  begun  to  give  hopes  of  amendment  ;,in  this  case  the  party 
disinherited  is  likewise  empowered  to  apply  to  the  Court  for  the 
annulment  of  the  disinheritance  (Art.  977,  1  and  2). 

In  either  case,  if  the  ancestor  has  expressed  by  Will  an  inten- 
tion to  annul  the  disinheritance,  the  executor  must,  upon  the  death 
of  the  testator,  apply  to  the  Court  without  delay  for  such  annul- 
ment (Art.  977,  4).  Subsequent  to  the  commencement  of  the 
succession,  however,  and  the  consequent  confirmation  of  the  person 
in  the  next  successional  rank  as  successor,  the  disinheritance  can 
no  longer  be  annulled  (Art.  977,  3). 

The  object  of  annulment  of  disinheritance  is  to  enable  the 
disinherited  party  to  recover  his  status  as  the  legal  presumptive 
heir  to  the  house.  There  are,  however,  cases  where  the  annulment 
of  the  disinheritance  would  not  bring  about  the  usual  result  of 
enabling  the  disinherited  heir  to  recover  his  former  position,  as  when 
he  has  become  relatively  disqualified  according  to  Art.  975  (see  p. 
695)  subsequent  to.  his  disinheritance,  or  when,  the  disinherited 
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heir  being  a  legitimate  girl  of  the  ancestor,  a  legitimate  son  was 
born  to  the  ancestor  subsequent  to  the  disinheritance  of  the  heir,  etc. 
In  such  case,  the  demand  for  annulment  must  be  dismissed,  as  such 
annulment  has  no  legal  value. 

An  action  for  disinheritance  of  an  heir,  or  for  the  annulment 
of  such  disinheritance,  falls  under  the  exclusive  jurisdiction  of  the 
District  Court  of  the  place  where  the  ancestor  has,  or  had  at  the 
time  of  his  death,  a  general  forum,  the  defendant  to  be  the  heir 
to  be  disinherited  in  the  former  case,  or  the  person  who  has  become 
the  legal  presumptive  heir  as  a  result  of  the  disinheritance  in  the 
latter  case.  If  in  the  case  of  an  action  for  annulment  of  the  dis- 
inheritance, there  is  no  person  who  has  become  legal  presumptive 
heir  as  a  direct  or  indirect  result  of  the  disinheritance,  the  action 
is  to  be  brought  against  the  Public  Procurator.  (Law  Concerning 
Procedure  in  Actions  "Relating  to  Personal  Status.  Art.  33  et  seq.). 
Should  the  ancestor  die  after  he  has  brought 
an  action  demanding  the  disinheritance  of  the  heir, 
or  the  annulment  of  such  disinheritance,  and  before  the  judgment  in 
the  case  has  become  final  and  conclusive,  or  should  the  ancestor 
die  after  he  has  made  a  Will  expressing  his  intention  to  disinherit 
the  heir  or  to  annul  such  disinheritance,  the  defendant  in  the  action 
— that  is,  the  legal  presumptive  heir,  or  the  person  who  has  become 
legal  presumptive  heir  in  consaquence  of  the  disinheritance,  will  enter 
upon  the  succession  for  the  time  being,  only  to  vacate  his  position 
as  head  of  the  house  as  soon  as  judgment  has  been  given  against 
him ;  and  such  judgment,  when  it  becomes  final  and  conclusive, 
takes  effect  as  from  the  time  of  the  commencement  of  the  succession. 
In  order,  therefore,  to  obviate  all  the  inconvenience  and  complication 
involved  in  the  temporary  occupation  of  the  headship  of  a  house 
by  an  heir  who  is  liable  to  be  ousted  from  his  position  soon  after, 
it  is  provided  that  the  Court  may,  upon  the  application  of  any 
relative  of  the  ancestor,  or  any  party  interested,  or  a  Public  Pro- 
curator, order  necessary  measures  to  be  taken  for  the  exercise 
of  the  rights  of  the  head  of  the  house  and  for  the  management 
of  the  property  of  the  succession  (Art.  978).     Should  the  Court 
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forbid  the  temporary  head  to  exercise  his  rights  as  such,  and  «vet 
omit  to  appoint  any  person  to  exercise  them,  the  rights  are  to  be 
exercised  by  the  family  council  according  to  Art.  751 '(see  p.  663); 
and  if  the  Court  has  appointed  a  manager  for  the  property  of  the 
succession,  the  provisions  of  Arts.  27  to  29  relative  to  the  manage- 
ment of  the  property  of  an  absent  person  (see  pp.  20-21)  apply 
mutatis  mutandis. 

Recovery  of  V.  "Recovery  of  Succession  (Sozoku  kwaifuku). 

succession  If  a  person  who  has  no  right  of  succession  either 
Art.  966  by  reason  of  disinheritance  or  annulment  of  disin- 
heritance, or  a  person  who  is  not  in  the  proper  successional 
rank,  has  entered  upon  the  succession,  tho  lawful  heir  may  bring 
an  action  demanding  recovery  of  the  succession.  In  such  an 
action,  the  plaintiff  must  demand  recovery  of  the  property  of  the 
succession  if  the  latter  has  been  unlawfully  taken  possession  of, 
and/or  the  annulment  of  the  registration  which  the  defendant  has 
had  entered  in  the  family  registry.  He  must  of  course  prove  (1) 
that  he  is  a  lawful  heir  (2)  that  the  defendant  is  not  such,  and 
(3)  that  the  latter  has  entered  upon  the  possession  of  the  property 
of  the  succession.  In  the  event  of  judgment  being  given  in  favour 
of  the  plaintiff,  the  property  of  the  succession  is  removed  from 
the  succession  of  the  defendant  to  that  of  the  plaintiff  by  the 
usual  method  of  execution  (as  to  the  cggistration  made  in  favour 
of  the  defendant  in  respect  to  immovables,  Art.  146  of  the  Ileal 
Estate  Registration  Laio  must  be  followed  in  order  to  get  it  can- 
celled). As  to  the  objectionable  registration  in  the  family  registry, 
the  plaintiff  must  make  a  notification  to  the  Authorities  according 
to  Art.  129  of  the  Law  Concerning  Family  Registries.  But  as 
it  is  not  advisable  that  the  legal  relations  involved  should  be  left 
unsettled  indefinitely,  it  is  further  provided  that  the  right  of  action 
lapses  by  prescription  if  five  years  have  elapsed  from  the  time 
when  the  lawful  heir  or  his  legal  representative  became  aware 
of  the  fact  of  the  right  of  succession  having  been  violated,  or  twenty 
years  from  the  time  when  the  succession  commenced  (Art.  966). 
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Section  4. 

Effect  oe  Succession  to  a  House. 

(Kataku  sozohu  no  horyohu). 

Simultaneously   with  the    commencement  of 

-  .  ™,-«-       the  succession,  the  rights  and  duties  of  the  former 
succession  '  " 

head  of  the  house,  except  those,  which  were  exclu- 
sively personal  to  the  former,  pass  to  the  heir  to 
the  house  (Art.  986).     This,  however,  does  not  prevent  the  ancestor 
from  disposing  of  his  property  by  Will  in  so  far  as  no  prejudice  is 
done  to  the  legal  portion  due  to  the  heir,  but  this,  in  turn,  does 
not  apply  to  the  ownership  of  genealogical  records, 
utensils   of    household    worship    and   tombs   and 
burial  grounds,  the  succession  to  which  is  a  special  privilege  of  the 
heir  to  a  house  (Art.  987),  because  the  essential,  object  of  the  se- 
cession to  a  house  is,  as  we  have  already  seen,  to  keep  up  the  family 
line  and  to  perpetuate  the  services  for  the  spiritual  benefit  of  one's 
forefathers,  and  these  things  are  necessary  for  that  purpose ;  nor 
is  the  value  of  such  things  to  be  taken  into  account  in  determining 
the  amount  of  the  legal  portion. 

Succession    to    a   house    commences    at    the 

..„,„.,-„..         domicile  of  the  ancestor  at  the  time  of  the  corn- 
cession 

commences  mencement  of  the  succession  (Art.  965) — a  pro- 
vision which  is  useful  for  determining  the  question 
as  to  which  Court  shall  have  territorial  jurisdiction 
over  cases  relating  to  the  succession,  for  the  question  of  which  Court 
shall  have  territorial  jurisdiction  in  respect  to  non-contentious  matters 
relating  to  a  succession  is  determined  by  the  place  where  the 
succession  commences  (Law  Concerning  the  Procedure  in  Non- 
contentious  patters,  Art.  97  et  seq.).  In  case  a  succession  has 
commenced  abroad,  the  competent  Court  for  non-contentious  matters 
relating  to  the  succession  is  to  be  the  Court  of  the  place  where  the 
property  is  located,  or  the  Court  of  the  place  designated  by  the 
Minister  of  Justice  (ditto,  Art.  2,  par,  3).  ..,,.,», 

As  to  contentious  matters  (i.e.,  ordinary  actions)  relating  to  a 
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succession,  there  is  no  provision  to  the  effect  that  the  Court  territorial- 
ly competent  is  determined  by  the  place  where  the  succession 
commences.  On  the  contrary,  Art.  24  of  the  Code  of  Civil  Pro- 
cedure provides  that  "  an  action  based  on  a  right  of  succession, 
a  legacy,  or  any  other  disposition  destined  to  take  effect  upon  death, 
is  to  be  brought  in  the  Court  where  the  ancestor  had  a  general 
forum  at  the  time  of  his  death." 

The  expenses   relating  to   the   management, 
Expenses  ot      ..     ._    .  *    1 

the  succession    Il(luio-ation,  etc.  ot  the  property  of  the  succession 

Art  QR7  l       are  °^  course  *°  k0  Pa^  ou*  °f  *be  property  of  the 
succession,  but  expenses  incurred  through  the  fault 
of  the  heir  are  to  be  borne  by  the  heir  and  no  loss  must  be  caused 
to  the  legatees  and  creditors  of  the  estate  (Art.  967,  1). 

The  above  is  the  usual  effect  of  the  succession  to  a  house  and 
it  applies  without  exception  in  the  case  of  succession  to  a  house 
commencing  by  reason  of  the  death  of  its  head.     In  cases  of  succes" 
sion  to  a  house  for  other  reasons,  however,  the  outgoing  head  of  the 
house  is  still  alive  and  remains  involved  in  various  legal  relations. 
In  those  cases,  therefore,  the  following  exceptions  are  recognized  : — 
1.     In  the  case  of  succession  to  a  house  by  reason  of  resigna- 
tion or  nyufu-hon-in,  the  outgoing  head  of  the  house 
may  reserve  part  of  his  or  her  property,  but  this 

* only   in  so  far  as  the  provisions  "relating  to  the 

legal  portion  are  not  contravened.  But  whether  any 
part  of  his  or  her  property  has  been  reserved  or  not,  he 
cannot  evade  his  or  her  liability  on  obligations  contracted 
prior  to  the  commencement  of  the  succession — in  other 
words,  the  creditors  on  such  obligations  may  demand 
performance  not  merely  from  the  new  head  of  the  house 
(as  the  successor  to  the  rights  and  duties  of  the  former 
head)  but  also  from  the  former  head  of  the  house.  In 
short,  the  obligations  are  converted  into  a  kind  of  joint 
obligations  so  far  as  those  creditors  are  concerned.  The 
reservation  of  property  referred  to  above  is  a  unilateral 
act  and  no  expression  of  intention  need  be  made  to  the 
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heir  or  any  other  party,  but  it  must,  as  in_the  case  of 
transfer  of  an  obligation,  be  proved  by  an  instrument 
bearing  an  authenticated  date  (such  as  a  notarial  deed) ; 
otherwise  it  is  vpid "  (Art.  988,)— a  precautionary  pro- 
vision whose  object  is  partly  to  obviate  the  chants  of 
dispute  between  the  old  and  new  heads  of  the  house, 
but  chiefly  to  guard  the  creditors  of  the  estate  and  other 
third  parties  against  fraud  which  may  otherwise  be 
committed  by  the  ancestor  and  heir  acting  in  concert 
and  collusion.  It  is  thus  that  so  long  as  such  authentic 
proof  is  not  forthcoming,  it  is  tenable  for  the  creditors, 
etc.  to  affirm  that  no  reservation  of  property  has  been 
made  by  the  outgoing  head  of  the  house  and  that  all 
the  property  rights  held  by  the  latter  have,  therefore, 
passed  to  the  new  head. 
2.  In  case  a  man  has  become  the  head  of  a  house  by  reason 
of  nyufu-kon-in,  and  the  marriage  is  annulled  or  ter- 
minated by  divorce,  and  the  succession  to  the  house 
Art.  983,  commences  as  a  result,  performance  can  be  de- 
manded from  such  man  (nyufu),  as  well  as  from 
the  new  head  of  the  house,  so  far  as  obligations  incurred 
by  the  nyufu  while  he  was  head  of  the  house  are 
concerned  (Art.  989,  2  and  3).  The  property  rights 
in  which  the  nyufu  may  be  involved  at  the  time  when 
his  marriage  (nyufu-kon-in)  is  annulled  or  terminated 
by  divorce  and  consequently  he  ceases  to  be  head  of 
the  house,  may  comprise  (1)  those  in  which  he  has 
been  involved  since  before  the  consummation  of  the 
nyufu-kon-in,  (2)  those  to  which  he  has  succeeded  as 
a  result  of  that  marriage,  and  (3)  those  entered  into 
by  him  while  head  of  the  house.  But  from  the  fact 
that  the  Code  contains  a  special  provision  as  above 
for  the  protection  of  the  creditors  upon  obligations  in- 
curred by  the  nyufu  while  head  of  the  house,  but  that 
it  contains  no  similar  provision  for  the   protection  cf 
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the  creditors  upon  obligations  incurred  by  the  same 
prior  to  the  conclusion  of  the  nyufu-hon-in,  it  may 
be  concluded  that  it  is  only  the  property  relations 
mentioned  under  (2)  and  (3)  that  form  the  subject- 
matter  of  the  succession — in  other  words,  the  property 
relations  in  which  the  man  has  been  involved  since 
prior  to  the  conclusion  of  the  nyufu-hon-in  do  not  pass 
to,  and  vest  in,  the  new  head  of  the  house. 

3.  In  the  case  of  succession  to  a  house  by  reason  of  loss  of 
nationality  on  the  part  of  the  head  of  the  house,  the  sub- 
ject-matter of  the  succession  is  composed  simply  of 
the  headship  of  the  house  and  the  ownership  of 
genealogical  records,  etc.,  to  succeed  to  which  we  have 
seen  to  be  a  special  privilege  of  the  heir  to  a  house  ;  and 
it  is  a  rule  that  all  the  other  property  rights  remain  with 
the  ancestor.  Although  the  succession  to  a  house  must 
necessarily  commence  as  a  result  of  the  loss  of  nationality 
by  the  head  of  the  house  (because  a  house  can  only  be 
composed  of  Japanese  subjects)  yet  there  is  no  reason 
why  the  law  should  interfere  so  far  as  to  prevent  the 
head  of  a  house  who  has  lost  Japanese  nationality 
from  enjoying  even  those  rights  which  aliens  are  legally 
empowered  to  enjoy,  and  which  are  not  essential  to  the 
perpetuation  of  the  family  line. 

But  in  case  the  ancestor  (i.e.,  the  head  of  the  house 
who  has  lost  nationality)  has  specially  designated  certain 
property  as  the  property  of  the  succession,  the  heir 
Art.  990,  k  o£  cmjss  entitled  to  succeed  to  such  property. 
Nor  do  the  foregoing  provisions  preclude  the  heir's 
right  to  the  legal  portion.  As  to  the  legal  portion, 
however,  it  should  be  noted  that  unlike  the  ownership 
of  genealogical  records,  etc.,  this  does  not  constitute 
the  subject-matter  of  the  succession  by  operation  of  law, 
but  the  heir  may,  if  he  so  elects,  exercise  his  right  to  the 
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legal  portion  and  thereby  succeed  to  a  sum  equivalent  to 
the  legal  portion  (Art.  990, 1). 

The  designation  of  the  property  of  the  succession  is 
a  unilateral  act  and  can  be  done  in  any  manner,  but  it  is 
void  unless  made  prior  to  the  commencement  of  the 
succession.     The  designated  property  of  the  succession 
is  the  property  to  which  the  heir  is  authorized  by  the 
ancestor  to  succeed,  whereas  the  legal  portion  is  the 
value  of  such  property  as  the  heir  is  legally  entitled  to 
succeed  to.     So  if  the  property  of  the  succession  de- 
signated by  the  ancestor  is  either  equal  to,  or  larger 
than,  the  legal  portion,  the  succession  to  the  said  pro- 
perty of  the  succession  is  at  the  same  time  the  succession 
to  the  legal  portion  ;  and  the  heir  cannot  claim  the  legal 
portion  over  and  above  such  property  of  the  succession. 
It  is  only  when  the  designated  property  of  the  succes- 
sion falls  short  of  the:  amount  of  the  legal  portion  that 
the  heir  may  exercise  his  right  to  the  legal  portion  (in 
so  far  as  such  deficit  is  concerned)  and  demand  a  neces- 
sary  reduction   from   the    property   reserved   by    the 
ancestor. . 
As  to  those  rights  held  by  the  outgoing  head  of  the  house 
which  cannot  be  enjoyed  by  aliens,  he  can  transfer  the  same  to  a 
Japanese  subject  within  one  year  and  retain  the  proceeds  thereof ; 
but  should  he  fail  to  do  so  the  rights  in  question  vest  in  the  new 
head  of  the  house  as  a  matter  of  course  (Art.  990, 1).     The  rights 

of  the  heir  to  a  house  in  this  instance  being  so 
Art.  991 

limited,  his  liability  is  likewise  limited — that  is,  in 

the  same  manner  as  when  the  succession  is  limitedly  accepted,  and 

he  is  only  bound  to  perform  to  the  creditors  of  the  outgoing  head 

of  the  house  to  the  limited  extent  of  the  property  acquired  by  the 

succession  (Art.  991). 
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Section  5. 

Acceptance  and  Renunciation  op  the  Succession. 

(Sozoku  no  shonin  oyobi  hoki). 

I.     General  remarks. 

Although  succession  to  a  house  produces  the 

Acceptance      foregoing  effect  when  fully  accepted  and  entered 
andrenun-  ,    .  ,  .  , 

ciation  of       uP°n>  every  heir  to  a  house  is  not  bound  to  enter 

upon  the  succession,  because  a  succession  does  not 
necessarily  mean  a  succession  to  rights  and  advantages,  but  may 
be  a  succession  to  an  empty  title  full  of  incumbrances.  On  the 
contrary,  he  may  choose  one  of  the  three  courses,  namely,  (1)  to 
accept  the  succession  simply,  absolutely  or  uulimitedly  (tanjun 
shonin),  (2)  to  accept  it  conditionally,  relatively  or  limitedly,  that 
is,  subject  to  the  reservation  that  the  negative  property  (liabilities) 
forming  part  of  the  property  of  the  succession  shall  be  undertaken 
only  to  the  extent  of  the  positive  property  (assets)  included  therein, 
{gentei  shonin),  or  (3)  to  waive  it  altogether  (hoki),  subject,  how- 
ever, to  the  following  exceptions  : — 

(1)  The  first  legal  presumptive  heir  to  the  house  (that  is,  one 

of  the  lineal  descendants  of  the  ancestor  who  are 
members  of  his  bouss),  and  a  nyufu  who  is  to  be 
bead  of  the  house  as  a  result  of  his  marriage  with 
a  female  head  of  a  house,  are  barred  from  waiving  the 
succession,  although  the  heir  may  accept  the  succession 
either  unlimitedly  or  limitedly  (Art.  1020)  ; 

(2)  We  have  seen  that  one  of  the  conditions  for  resignation 

from  the  headship  of  a  house  under  ordinary  circum- 
stances is  that  there  should  be  an  heir  and  that 
'  such  heir  should  accept  the  succession  unlimitedly 

(Art.  752).  When  the  heir  has  expressed  an  intention 
to  accept  the  succession  unlimitedly  in  the  notification 
of  the  ancestor's  resignation  from  the  headship  of  the 
bouse,  he  must  of  course  accept  the  succession,  so  when 
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it  commences  he  can  neither  accept  it  Iimitedly  nor 

waive  it. 

(3)    When  a  head  of  a  house  resigns  from  the  headship  of  the 

house  under  special  circumstances  and  with  the  permission 

of  the  Court  (Art.  753),  and  the  heir  to  the  house  has 

expressed  an  intention  to  accept  the  succession  in  the 

notification   of  such  resignation   to  the  Begistrar,  he 

thereby  waives  the  right  to  renounce  the  succession,  and 

so  when  the  succession  commences  he  must  accept  it, 

although  he  may  still  exercise  his  option  as  to  whether 

to  accept  it  absolutely  or  relatively. 

Acceptance  or  renunciation  must  be  effected  by  the  heir,  but 

if  the  latter  is  an  incapacitated  person,  he  or  she  must  first  have  the 

consent  or  permission  of  his  or  her  guardian,  curator  or  husband ; 

while  his  or  her  legal  representative  has  power  to  accept  or  renounce 

the  succession  on  behalf  of  the  incapacitated  person  (Arts.  1019,  4, 

12,  17,  884,  886  and  921). 

Acceptance  or  renunciation  must  be  made  (by  the  heir  or  his 
legal  representative)  after  the  commencement  of  the  succession 
(Art.  1017) :  it  cannot  be  made  in  advance  prior  to  the  commence- 
ment of  the  succession  (except  an  acceptance  by  the  heir  to  a  house 
whose  head  is  going  to  resign  from  the  headship  under  Art.  752  or 
753). 

Acceptance  or  renunciation  must  be  made  in  respect  to  the 
whole  succession,  and  not  in  respect  to  part  of  the  property  of  the 
succession. 

Acceptance    or   renunciation    must   be   made 
i      a  i rna       within  a  fixed  period — that  is,  within  three  months 
from  the  time  when  the  heir  (or  his  legal  repre- 
sentative) became  aware  of  the  commencement  of  the  succession  in 
his  (or  his  principal's)  favour  (Arts.  1017,  1  and  1019). 

As  a  preliminary  to  deciding  whether  the  succession  is  to  be 
accepted  or  renounced,  the  heir  (or  his  legal  representative)  may 
first  make  inquiry  into  the  amount  and  nature  of  the  property 
of  the   succession   (1017,   2).     In  fact,   the  said  period  of  three 
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months  is  allowed  for  the  purpose  of  such  inquiry,  but  the  condition 
of  the  property  of  the  succession  may  be  sucb,  "and  the  heir  may  be 
so  situated,  that  it  is  impossible  for  the  heir  (or  his  legal  representa- 
tive) to  complete  such  inquiry  and  decide,  within  the  said  period, 
whether  to  accept  or  renounce  the  succession.  In  such  a  case,  the 
period  may  be  extended  by  the  Court  on  the  demand  of  any  person 
interested  or  a  Public  Procurator  (proviso  to  Art.  1017,  1  and  Law 
Concerning  Procedure  in  Non-contentious  Matters,  Arts.  103  and 
106).  Such  an  extension  can  only  be  made  prior  to  the  maturity 
of  the  term. 

When  the   succession  has  been  accepted  or 
waived,  the  heir  must  abide  by  it  (Art.  1022,  1), 
and  it  cannot  be  annulled  except  as  stated  below. 

II.  Annulment  of  acceptance  or  renunciation.  The  accept- 
ance or  renunciation  of  a  succession  can  be  annulled  in  accordance 
with  the  Book  of  General  Provisions  and  the  Book  of  Eelatives  in 
the  Civil  Code  : — 

(1)  If  it  has  been  effected  owing  to  fraud  or  coercion  (Xrt. 
96),  but  when  the  absolute  acceptance  or  renunciation  (which  is  one 
of  the  conditions  for  the  resignation  from  the  headship  of  a  house' 
under  Art.  752  or  753)  has  been  made  as  a  result  of  fraud  or 
coercion,  it  would  appear  that  an  action  for-  the  annulment  of  the 
said  resignation  under  Art.  759  is  the  only  remedy  available  and 
that  it  is  not  permissible  merely  to  annul  the  acceptance  ; 

(2)  If  it  has  been  made  by  a  minor,  "  quasi-incompetent " 
person  or  married  woman  without  the  consent  or  permission  of  his 
or  her  legal  representative  or  husband  (Arts.  4,  12  and  14)  ; 

(3)  If  it  has  been  made  by  an  "  incompetent "  person 
(Art.  9) ; 

(4)  If,  without  obtaining  the  consent  of  the  family  council,  the 
renunciation  has  been  made  on  behalf  of  a  child  by  the  mother 
exercising  parental  power,  or  the  child  has  been  authorized  by  her' 
to  do  the  same  (Art.  886). 

(5)  If,  without  the  consent  of  the  family  council,  it  (the1 
acceptance  or  renunciation)  has  been  made  by  a  guardian  on  behalf 
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of  his  minor  ward,  or  the  latter  has  been  authorized  to  do  so  (Art; 

929) ; 

(6)    If,  without  obtaining  the  consent  of  the  family  council, 

the  acceptance  or  renunciation  has  been  made  on  behalf  of  a  minor 

child  by  his  or  her  step-father,  step-mother  or  chdkubo  or  the  latter 

has  consented  to  the  child  doing  the  same  (Arts.  878  and  929). 

In  any  case,  the  right  of  annulment  is  ter- 
Art  1022  2 

*'        minated  by  prescription   (1)  if  six  months  have 

elapsed  from  the  time  when  it  became  possible  for  the  party  con- 
cerned to  ratify  the  act  (for  example,  from  the  time  when  he  (or 
his  legal  representative)  discovered  the  fraud  or  was  released  from 
the  compulsion,  or  when  the  minor  attained  majority,  etc.)  or 
(2)  if  ten  years  haye  elapsed  from  the  time  of  the  acceptance  or 
renunciation  (Art.  1022,  2). 

As  to  the  manner,  in  which  such  annulment  is  to  be  made,  the 
Code  contains  no  special  provision ;  and  so  it  would  appear  that 
it  is  to  be  made  according  to  the  general  rale  governing  the  annul' 
ment  of  voidable  acts  (as  laid  down  in  Art.  123) — that  is,  the 
intention  to  annul  is  to  be  expressed  to  the  other  party  to  the 
voidable  act.  And  as  a  limited  acceptance  or  renunciation  of  a 
succession  is  to  be  made  to  the  Court,  so  the  annulment  thereof  is 
likewise  to  be  made  vis-d-vis  the  Court,  whereas  the  absolute 
acceptance  of  a  succession  (which  is  effected  vis-d-vis  no  definite 
other  party)  can  be  annulled  by  expressing  the  intention  outwardly 
in  any  manner  whatsoever. 

As  to  within  what  period  the  succession  can  be  duly  renounced 
or  accepted  after  the  defective  acceptance  or  renunciation  has  been 
annulled,  it  would  appear  that  when  the  defective  acceptance  or 
renunciation  has  been  annulled  (within  the  period  allowed  for 
acceptance  or  renunciation)  the  succession  can  be  renounced  or 
accepted  at  any  time  so  long  as  that  period  does  not  expire,  but 
that  if  the  annulment  is  effected  subsequent  to  the  expiration  of  the 
said  period,  the  succession  is  to  be  renounced  or  accepted  simul- 
taneously with  the  defective  acceptance  or  annulment :  otherwise 
the  heir  (or  his  legal  representative)  is,  according  to  Art.  1024,  No.. 
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2  (for  which  see  p.  710),  to  be  regarded  as  having  an  absolute 
acceptance  of  the  succession  within  the  said  period. 

III.  Temporary    measures    to    he   adopted 

Management     during   the   interval   between    the   commencement 

of  property  0y  jjle  succession  and  the  acceptance  or  icaiver 

before  con-  ,  ,                      ,      ,     7    . 

a       f       e  of  the  sziccession  by  the  heir. 

firaation  of  J                            n 

succession  (1)    The  property  of  the   succession   cannot 

be  disposed  of  by  the  heir,  who,  however,  must 
manage  the  same  with  the  same  care  as  his  own  property  (Art. 
1021,  1) ;  but  seeing  that  the  heir  may  be  unable  to  undertake 
the  management  or  fail  properly  to  manage  it,  it  is  further  provided 
that  on  the  application  of  any  person  interested,  or  of  a  public 
procurator,  the  Court  may  at  any  time  order  necessary  measures  to 
be  adopted  for  the  preservation  of  the  property  of  the  succession 
(Art.  1021,  2).  In  the  event  of  the  Court  appointing  a  manager 
for  4he  same,  the  provisions  relating  to  the  manager  of  the  property 
of  an  absent  person  (Arts.  27-29)  apply  mutatis  mutandis  (Art. 
1021,  3). 

(2)  Claims  upon  the  estate  need  not  be  paid  by  the  heir. 

(3)  As  to  the  rights  of  the  head  of  a  house,  the  heir,  if  he 
is  the  first  legal  presumptive  heir,  is  not  prevented  from  exercising 
the  same  because  he  cannot  waive  the  succession.  In  the  case  of 
any  other  heir,  he  may  not  exercise  the  rights,  inasmuch  as  should 
he  later  waive  the  succession,  the  acts  done  by  him  in  his  capacity 
as  head  of  the  house  would  be  nullified  because  such  waiver  takes 
effect  retroactively. 

If  the  heir  to  the  house  cannot  exercise  the  rights  of  the  head 
of  the  house  because  he  has  not  yet  accepted  or  waived  the  succes- 
sion, the  said  rights  are  exercised  by  the  family  council  (Art.  751). 

IV.  Notification    of   the    succession.     Any 
Notification  of   person  wh0  has  become  head  of  a  house  by  succes- 

succession       ^^   musfc   giye   notice   tbereof  to  the   mayor  or 

headman  of  the  city,  town  or  village  concerned,  under  Art.  125 
et  seq.  of  the  Law  Concerning  Family  Begistries,  "  within  one 
month  from  the  day  on  which  he  became  aware  of  the  fact  of  the 
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succession."  The  latter  expression  refers  to  the  day  on  which  he 
became  aware  of  the  fact  of  his  having  been  confirmed  as  head 
of  a  house  by  title  of  succession.  So  in  the  case  of  an  heir  to  a 
house  who  may  either  accept  or  renounce  the  succession,  it  is  not 
necessary  to  give  said  notification  so  long  as  he  has  not  made  an 
absolute  or  limited  acceptance  of  the  succession,  but  the  heir  who 
is  legally  barred  from  waiving  the  succession  must  make  the  notifica- 
tion as  soon  as  he  becomes  aware  of  the  commencement  of  the 
succession  in  his  favour,  even  though  he  has  not  yet  decided  whether 
to  accept  the  succession  limitedly  or  unlimitedly. 

V.     Absolute   acceptance.     This  is  a  iuristic 
Absolute 
a       ta    e      act  by  which  it  is  confirmed  that  there  is  an  heir, 

and  that  such  heir  has  succeeded  to  the  rights  and 
Art  1023 

liabilities  of  the  ancestor  unlimitedly  (Art.    1023). 

The  heir  who  has  made  an  absolute  acceptance  of  the  succession 

may   freely  dispose   of  the   property   of  the   succession   (unless  a 

demand  for  separation  of  property  be  made  as  per  Chapter  IV)  and 

must  perform  all  the  claims  upon  the  estate  in  the  form, of  debts, 

legacies,  etc.,  even  though  the  value  of  the  estate  is  smaller  than 

the  sum  of  such  claims.     There  is  no  special  form  in  which  to  make 

an  absolute  acceptance  of  the  succession,  nor  is  there  any  other  party 

to  the  act :  it  suffices  if  the  intention  is  made  known  outwardly  in 

some  way  or  other. 

Even   though   no  intention  is   positively  ex- 
Art.  1024  . 

pressed,  the  heir  is  legally  considered  to  have  made 

an  absolute  acceptance  (Art.  1024)  : — 

(1)  If  he  has  wholly  or  partly  disposed  of  the  property  of 
the  succession  otherwise  than  by  way  of  acts  of  pre- 
servation or  lettings  for  a  period  longer  than  specified 
in  Art.  602.  We  have  seen  that  in  the  interests  of  the 
creditors  and  legatees  of  the  ancestor,  the  heir  is  legally 
required  to  manage,  but  barred  from  disposing  of,  the 
property  of  the  succession  so  long  as  the  succession  lias 
not  been  absolutely  accepted.  So  if  he  has  done  acts 
which  may  only  be  done  after  he  has  accepted  the  succes- 
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sion  unlimitedly,  there  is  nothing  to  prevent  the  law 
from  dealing  with  him  as  having  made  an  absolute 
acceptance  of  the  succession  ; 

(2)  If  the  heir  (or  his  legal  representative)  has  not  made  a 

limited  acceptance  of  the  succession  nor  waived  it  within 
the  period  of  three  months  from  the  time  when  he  (or 
his  legal  representative)  became  aware  of  the  commence- 
ment of  the  succession  or  any  extension  thereof  duly 
granted  ; 

(3)  If  after  having  made  a  limited  acceptance  of  the  succession 

or  waived  it,  the  heir  has  concealed,  secretly  consumed, 
or  deliberately  omitted  to  enter  in  the  inventory,  the 
whole  or  part  of  the  property  of  the  succession,  except 
in  consequence  of  his  waiver  of  the  succession  another 
person  in  the  next  successional  rank  has  already  accept- 
ed the  succession.  In  the  latter  case  the  property  of 
the  succession  has  duly  devolved  upon  the  next  heir, 
and  even  if  the  first  heir  has  subsequently  committed 
dishonest  acts,  he  has  committed  such  acts,  not  in 
respect  to  the  property  of  the  succession  but  to  the 
property  of  the  next  heir,  now  the  head  of  the 
house.  So  his  acts  do  not  affect  the  succession  duly 
entered  upon,  but  he  is  not  only  responsible  for  damage 
arising  from  such  acts  but  may  further  be  liable  to 
criminal  punishment. 

VI.     Limited  {qualified)  acceptance.     When 
Limited  ac-      an  jjeir  makes  a  limited  acceptance  of  the  succes- 
ceptance        ^  ft  hag  the  following  effect  :— 

(1)  He  is  bound   to   pay   the  liabilities  and  legacies  of  the 

ancestor  only  to  the  extent  of  the  property  which 
Art.  1025       he  hag  acquired  by  the  succession  (Art.  1025)  ; 

(2)  As  a  result,  it  is  necessary  that  the  property  of  the  succes- 

sion and  the  heir's  own  property  should  be  kept  distinct 
from  each  other.  Should  they  be  allowed  to  get  mixed 
up,  it  will  operate  to  the  detriment  of  the  creditors  and 
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legatees  of  the  ancestor.  When  an  heir  has  made  a 
limited  acceptance  of  the  succession,  the  property  of  the 
succession  and  his  own  property  are  treated  as  if  they 
belonged  to  two  distinct  persons.     Thus  : 

(a)  According  to  the  legal  principle  of  merger, 
a  right  or  liability  which  the  heir  had  towards  the 

ancestor  ought  to  be  terminated  when  the  right  and 
corresponding  liability  and  vice  versa,  become  merged 
in  one  and  the  same  person  (the  heir) ;  but  should  such 
be  the  case  with  the  heir  who  has  made  a  limited 
acceptance,  it  would  work  prejudice  to  the  heir  or  to  the 
creditors  and  legatees  of  the  ancestor  (as  the  case  may 
be),  for  were  a  right  which  the  heir  had  against  the 
ancestor  to  terminate  by  merger,  it  would  be  impossible 
for  him  to  obtain  satisfication  of  his  claim  which  he 
otherwise  would  be  able  to  obtain  from  the  property  of 
the  succession  along  with  the  other  creditors  and  legatees 
of  the  ancestor,  and  the  result  would  be  the  same  as  if 
he  performed  to  himself  out  of  his  own  property — a 
result  contrary  to  the  idea  with  which  he  has  made 
a  limited  acceptance  of  the  succession ;  while,  on 
the  other  hand,  if  an  obligation  which  he  bore  towards 
the  ancestor  were  terminated  by  merger,  the  creditors 
and  legatees  might  be  deprived  of  the  payment  which 
they  would  otherwise  obtain  out  the  money  paid 
by  the  heir  Co  the  estate.  It  is  therefore  provided  that 
in  case  an  heir  makes  a  limited  acceptance  of  the  succes- 
sion, the  rights  and  duties  he  had  vis-a-vis  the  ancestor 
are  not  extinguished  by  merger  (Art.  1027).  In  short, 
the  limited  acceptor  of  a  succession  may  exercise  against 
the  estate  the  rights  which  he  bad  against  the  ancestor, 
while  at  the  same  time  he  must  pay  the  estate  those 
obligations  which  he  bore  towards  the  ancestor. 

(b)  Inasmuch  as  the  creditors  and  legatees  of 
Art  1028 

the  ancestor  can  obtain  payment  out  of  the  property 
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of  the  succession  only,  it  is  neceusary  that  they  should  be 
assured  of  such  payment.  For  this  reason,  the  heir 
who  has  made  a  limited  acceptance  of  the  succession  is 
legally  precluded  from  disposing  of  the  property  of  the 
succession  for  his  own  benefit,  but  is  under  an  obligation 
to  continue  the  management  thereof  with  the  same  care 
as  his  own  property  (Art.  1028,  1)— that  is,  he  must 
continue  managing  the  property  in  the  same  manner  as 
during  the  interval  between  the  commencement  of  the 
succession  and  his  acceptance  or  renunciation  thereof  (in 
reference  vide  Art.  1021,  1). 

As  this  duty  of  management  is  imposed  upon  the 
limited  acceptor  in  the  interests  of  the  creditors  and 
legatees  of  the  ancestor,  the  provisions  of  Art.  645,  Art. 
646  and  Art.  650,  1  and  2  (relating  to  the  powers  and 
duties  of  a  mandatory)  apply  mutatis  mutandis  in  this 
case  (Art.  1028,  2).     Thus  :— 

1.  On  the  demand  of  any  creditor  or  legatee  of 
the  ancestor,  he  must  at  all  times  report  upon  the 
condition  of  the  affairs  under  his  management,  and, 
upon  the  termination  of  the  management,  he  must 
report  full  particulars  without  delay  (in  reference  vide 
Art.  645) ; 

2.  He  roust  deliver  to  the  estate  all  monies,  etc. 
received,  and  all  rights  and  fruits  acquired  and  reaped 
in  the  management  of  the  affairs  entrusted  to  him  (in 
reference  vide  Art.  646) ; 

3.  If  he  has  defrayed  expenses  which  can  be 
recognized  as  necessary  for  the  management  of  the 
business,  he  may  claim  from  the  estate  reimbursement 
thereof  with  interest  thereon  from  the  day  on  which 
such  expenses  were  incurred  (in  reference  vide  Art.  650, 

i); 

4.  If  he  has  contracted  obligations  which  can  be 
reasonably  regarded  as  necessary  for  the  management  of 
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the  business,  he  may  pay  them  out  of  the  property  of 

the  succession  ;..or,  if  such  obligations  are  not  yet  due,  he 

may  furnish  proper  security  out  of  the  said  property  (in 

reference  vide  Art.  650,  2). 

Should  the  heir  fail  properly  to  manage  the  property  of  the 

succession,     Art.    1021,     2     and     3     apply    mutatis    mutandis 

(Art.  1028,  2) — that  is,  on  the  application  of  any  person  interested 

or  a  Public  Procurator,  the  Court  may,  at  any  time,  order  necessary 

measures  to  be  adopted  for  the  preservation  of  the  property  ;  and  in 

case  the  Court  has  appointed  a  manager,  the  provisions  relating  to 

the  management  of  the  property  of  an  absent  person  (Arts.  27-29) 

apply  mutatis  mutandis. 

(3)  With  a  view  to  enable  the  creditors  and  legatees  of  the 
ancestor  to  obtain  payment  in  a  fair  and  equitable 
manner,  the  Code  contains  minute  provisions  relative 
to  such  payment : — 

(a)  Within  five  days  after  notice  has  been 
Art.  1029 

received  from  the  Court  of  the  latter's  approval  of 

the  proposed  limited  acceptance  (see  p.  718),  the  heir 
must  give  public  notice  to  the  creditors  and  legatees  of 
the  ancestor  to  the  effect  that  he  has  made  a  limited 
acceptance  of  the  succession,  and  that  they  are  requested 
to  send  in  their  claims  within  a  fixed  period  (which  must 
not  be  shorter  than  two  months  from  the  date  of  the 
said  public  notice),  and  that  if  they  do  not  do  so  in  time 
they  may  not  be  able  to  receive  payment  at  all  (Art. 
1029,  1  and  2  and  Art.  79,  2).  Such  public  notice  may 
be  given  in  any  reasonable  manner  as  there  is  no  special 
provision  on  that  head.  Over  and  above  public  notice 
as  above,  the  heir  must  give  special  and  separate 
notice  to  each  known  creditor  or  legatee  of  the  ancestor 
within  the  same  period  and  under  the  same  pain  (Art. 
1029,  2  and  Art.  79,  3) ; 

(b)  Prior  to  the  maturity  rf  the  said  period 
fixed  for  the  sending  in  of  the  claims  upon  the 
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estate,  the  heir  must  refuse  to  pay  any  of  the  creditors 
and  legatees  of  the  ancestor  ;  but  should  the  property  of 
the  succession  be  amply  sufficient  to  meet  all  the  possible 
claims  thereon,  it  is  not  necessary  for  the  heir  to  with- 
hold payment,  although  even  then  he  may  do  so  if  he 
chooses  (Art.  1030) ; 

(c)  Subsequent  to  the  maturity  of  the  period 
for  claims  to  be  sent  in,  the  heir  must  first  pay  the 

creditors  who  have  sent  in  their  claims  within  the  said 
period  and  other  known  creditors,  in  proportion  to  the 
amounts  of  their  respective  claims,  without,  however, 
any  prejudice  to  preferential  creditors  (Art.  1031).  The 
expression  "  preferential  creditors "  refers  to  those 
creditors  whose  claims  are  secured  by  mortgages  or  other 
forms  of  perfe'rential  right  upon  the  property  of  the 
succession  or  any  part  thereof.  If  the  property  con- 
stituting the  security  is  insufficient  to  cover  the  obliga- 
tion, then  the  balance  uncovered  is  to  be  paid  out  of  the 
remainder  of  the  property  of  the  succession  at  the  same 
rate  as  other  obligations.  In  the  event  of  there  being 
any  surplus  after  the  privileged  creditor  has  been  paid 
out  of  the  property  forming  the  security,  then  the 
surplus  and  the  rest  of  the  property  of  the  succession 
together  are  available  for  the  payment  of  the  other 
creditors ; 

(d)  Even  obligations  which  are  not  yet  due 
Art.  1032       mugt  j^  paj<j  along  with  others  which  are  due  ;  as 

to  conditional  obligations  and  obligations  of  an  indefinite 
duration  (obligations,  for  example,  to  pay  a  fixed  sum 
until  the  happening  of  a  certain  contingent  event),  they 
are  to  be  paid  according  to  a  valuation  by  an  appraiser 
appointed  by  the  Court  (Art.  1032)— a  provision  which 
aims  at  facilitating  payment  and  enabling  the  liquidation 
to  be  completed  without  delay  ; 
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(f)  It  is  only  after  payrneut  has  been  made 
to  the  creditors  of  the  estate  that  the  heir  may  pay 

the  legacies  bequeathed  by  the  ancestor  (Art.  1033) — a 
provision  by  which  the  creditors  are  guarded  from 
unlooked-for  losses  at  the  hands  of  an  unscrupulous 
ancestor  who  might  otherwise  endeavour  to  defraud 
them  by  making  legacies  in  excess  of  his  clear  available 
property ; 

(g)  Should  it  be  found  necessary  to  sell  the 
property  of  the  succession  in  order  tb  pay  the  debts 

and  legacies  left  by  the  ancestor,  the  heir  must  sell  it  by 
public  auction,  but  in  case  the  heir  does  not  want  to 
part  with  the  property  of  the  succession  or  any 
part  thereof,  which  may  be  the  land  or  a  treasure 
which  has  belonged  to  the  family  for  many 
generations,  he  may  prevent  the  auction  sale  by 
paying  out  of  his  own  purse  a  sum  equivalent  to 
the  value  of  the  property  which  he  desires  to  keep,  as 
fixed  by  an  appraiser  appointed  by  the  Court  (Art. 
1034).  The  sale  is  to  be  effected  under  the  Public 
Auction  Law  under  the  direction  of  the  Court  or  a  bailiff 
{Public  Auction  Law,  Arts.  3,  22  and  36) ; 

(h)     The  creditors  and  legatees  of  the  ancestor 
Art  1035 

may,  at  their  own  cost,  intervene  in  any  auction  sale 

or  appraisal  effected  as  per  above,  in  order  to  see  that 
the  property  involved  is  sold  or  appraised  properly,  and 
in  the  event  of  the  sale  or  appraisal  being  effected  with- 
out awaiting  the  intervention  notwithstanding  that  an 
intimation  of  intervention  has  been  made  (to  the  Court 
or  the  bailiff  concerned),  such  sale  or  appraisal  cannot 
be  set  up  against  the  party  who  has  made  such  intima- 
tion of  intervention  (that  is,  the  heir  is  held  responsible 
for  damages  should  the  property  be  sold  or  appraised 
improperly)  (Art.  1035) ; 
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(i)  If  the  heir  has  paid  some  creditors  and 
legatees  contrary  to  the  rules  enumerated  in  (a) — 
(f)  and  consequently  found  himself  unable  to  pay  other 
creditors  and  legatees,  he  is  liable  for  damage  arising 
therefrom  (Art.  1036,  1).  In  this  case  the  injured 
creditors  and  legatees  may  also  demand  damages  from 
the  creditor(s)  and  legatees(s)  who  has  (have)  received 
in  bad  faith  (payment  with  knowledge  of  the  circum- 
stances) (Art.  1036,  2).  In  either  case,  however,  the 
claim  for  damages  is  terminated  by  prescription  in  the 
same  manner  as  a  claim  for  damages  due  to  an  unlaw- 
ful act  (in  reference  vide  Art.  724) — that  is,  it  is 
terminated  by  prescription  if  not  exercised  for  three 
years  from  the  time  when  the  person  entitled  obtained 
knowledge  of  the  damage,  or  for  twenty  years  from  the 
time  of  the  occurrence  of  the  damage  (Art.  1036,  3)  ; 

(i)     Those    creditors    or    legatees   who   have 

Art  1037 

failed  to  send  in  their  claims  within  the  appointed 

period,  and  whose  claims,  moreover,  have  not  been 
known  to  the  heir,  may  exercise  their  rights  only 
against  the  remaining  property,  unless  they  be  secured 
by  the  property  of  the  succession  or  any  part  thereof  in 
the  form  of  mortgages,  etc.  (Art.  1037) ; 

(k)  In  case  a  special  manager  has  been  appointed 
by  the  Court  as  per  Art.  1021,  2,  such  manager  must 
pay  the  creditors  and  legatees  according  to  the  foregoing 
rules,  and  should  there  be  any  surplus  after  payment 
has  been  made  to  all  the  known  creditors  etc.,  such 
surplus  must  be  handed  over  to  the  heir. 

(4)  In  the  event  of  there  being  any  surplus  upon  the  com- 

pletion of  liquidation,  the  heir  may  mix  it  up  with 
his  own  property,  or  freely  dispose  of  it  on  his  own 
account. 

(5)  We  have  seen  that  so  long  as  the  creditors  and  legatees 

of  the  ancestor  are  not  paid,  the  heir  may  not  dispose 
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of  the  property  of  the  succession  on  his  own  account. 
By  this  it  is  also  implied  that  his  own  creditors  cannot 
obtain  payment  out  of  the  property  of  the  succession. 
It  is  only  when  there  is  a  surplus  left  over  after  all  the 
claims  upon  the  estate  have  been  satisfied  that  the  heir's 
creditors  can  derive  any  benefit  from  the  succession. 

(6)  Although  a  limited  acceptance  of  the  succession  has  the 

effect  of  limiting  the  pecuniary  liability  of  the  heir  to  a 
certain  extent,  the  succession  is  nevertheless  entered 
upon  in  due  form,  with  the  result  that  his  position 
as  new  head  of  the  house  is  as  much  confirmed  as  if  the 
succession  was  absolutely  accepted. 

(7)  How  to  make  a  limited  acceptance.     The  heir  who  desires 

to  make  a  limited  acceptance  of  the  succession  must 
within  the  period  specified  in  Art.  1017  (or  any  lawful 
extension  thereof),  prepare  an  inventory  of  the  property 
of  the  succession  and  file  it  in  the  Court  with  a  declara- 
tion that  he  accepts  the  succession  limitedly  (Art. 
1026).-  Should  the  Court  find  the  declaration  well 
founded,  it  must  render  a  judgment  of  approval :  other- 
wise the  declaration  is  to  be  dismissed,  against  which 
judgment,  however,  the  heir  (or  his  legal  representative) 
may  lodge  immediate  complaint  {Law  Concerning  Pro- 
cedure in  Non-contentious  Matters,  Arts.  106  and  22 
et  seq).  In  case  the  Court  of  declaration  or  complaint 
has  passed  judgment  approving  of  the  declaration,  and 
the  judgment  has  been  notified  to,  the  declarant,  the 
limited  acceptance  takes  effect  as  from  the  time  of  the 
commencement  of  the  succession. 

V.     Benunciation  (Hoki). 

(1)     The  heir   who  desires  to  renounce  the 

succession    must,    within   the    period   specified   in 

Art,  1017  (or  any  lawful  extension  thereof)  declare  his  intention 
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to  the  Court  (Art.  1038).  In  case  the  declaration  has  been  dis- 
missed, the  judgment  may  be  attacked  by  immediate  complaint 
(Law  Concerning  Procedure  in  Non-contentious  Matters,  (Art. 
106).  When  judgment  has  been  given  in  favour  of  the  decjarant 
by  the  Court  of  declaration  or  complaint  and  served  upon  the  said 
declarant,  the  renunciation  takes  effect  retroactively  as  from  the  time 
of  the  commencement  of  the  succession. 

The  heir  waiving  the  succession  must  continue 
Art.  1040  ° 

tbe  management  with  the  same  care  as  his  own 

property  until  the  party  who  has  become  heir  in  consequence  of  his 

renunciation  is  in  a  position  to  undertake  the  management  of  the 

property.     For  the  rest,  what  has  been  said  in  connection  with  the 

management  of  the  property  by  the  limited  acceptor  applies  mutatis 

mutandis  (Art.  1040  ;  in  reference  vide  Art.  1028). 

(2)     Renunciation   takes   effect    as   from   the 

Art  1039       tiuie  of  commencement  of  the  succession  (1039,  1). 

Succession  VIII.     Succession   to   right  to  accept  or  re- 

to  right  to       nounce  the  succession.     Under  the  Japanese  law, 

accept  or        ^e  subject-matter  of  a  succession  virtually  devolves 

upon  the  heir  as  the  effect  of  the  succession,  that 
succession         '- 

effect  being  only  confirmed  upon  the  acceptance 
Arts.  1018  0f  (.jjg  succession.  So,  should  the  heir  die  before  he 
"  '''"  has  accepted  or  renounced  the  succession,  the  sub- 
ject-matter of  the  succession  plus  the  right  to  accept  or  renounce 
the  (earlier)  succession  descends  to  the  heir's  heir.  In  short,  the 
latter  has  the  right  to  accept  or  renounce  the  later  succession  and 
also  the  right  to  accept  or  renounce  the  earlier  succession.  This 
latter  right  he  (the  heir's  heir  or  his  legal  representative)  may 
exercise  within  three  months  from  the  time  when  he  (or  his  legal 
representative)  became  aware  of  the  commencement  of  the  later 
succession  in  his  (or  his  principal's)  favour  (Arts.  1018  and  1019). 
If,  however,  the  heir  in  respect  'to  the  earlier  succession  was  pre- 
cluded from  waiving  the  succession,  but  was  merely  entitled  to 
accept  it  limitedly  or  unlimitedly,  then  the  heir  in  respect  to  the 
later  succession  is  likewise   precluded   from   waiving  the   (earlier) 
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succession,  but  merely  entitled  to  accept  it  one  way  or  the  othei. 
But  if  the  heir  in  respect  to  the  second  succession  has  waived  that 
succession,  then  he  succeeds  to  nothing — that  is,  neither  the  right  to 
accept  or  renounce  the  earlier  succession  nor  anything  else,  so 
that  he  can  neither  accept  nor  waive  the  earlier  succession.  In 
other  words,  so  long  as  he  has  not  accepted  the  later  succession,  the 
heir  has  no  power  to  exercise  the  right  to  accept  or  renounce  the 
earlier  succession.  It  follows,  as  a  consequence,  that  he  can  accept 
or  renounce  the  earlier  succession  either  simultaneously  with,  or 
Sater  than,  his  acceptance  of  the  later  succession.  But  if  he  has 
accepted  the  later  succession  either  limitedly  or  unlimitedly,  he 
may,  within  the  scope  of  the  right  of  the  heir  in  respect  to  the  first 
succession  to  accept  or  waive  that  succession,  either  accept  the 
succession  limitedly  or  unlimitedly  or  waive  it  altogether.      Thus  : — 

(a)  If  both  the  earlier  and  later  successions  are  absolutely 

accepted,  the  effect  of  both  successions  is  unlimitedly 
confirmed,  with  the  result  that  the  heir  succeeds  un- 
limitedly to  the  rights  and  liabilities  to  which  the 
ancestor  in  respect  to  the  later  succession  has  succeeded 
and  also  to  those  which  originally  belonged  to  that 
ancestor. 

(b)  If  the  later   succession   is   accepted   absolutely  and  the 

earlier  succession  limitedly,  the  heir  is  bound  to  pay 
the  debts  and  legacies  of  the  ancestor  in  respect  to  the 
earlier  succession  to  the  extent  of  the  property  which 
the  heir  in  respect  to  that  succession  has  acquired  by 
the  same  succession ;  but  succeeds  unlimitedly  to  the 
rights  and  liabilities  which  originally  belonged  to  the 
ancestor  in  respect  to  the  later  succession, 

(c)  If    the    later    succession    is   accepted  limitedly   and   the 

earlier  one  absolutely,  it  suffices  for  the  heir  to  pay 
the  debts  and  legacies  of  the  ancestor  in  respect  to  the 
later  succession  and  the  debts  and  legatees  of  the  an- 
cestor in  respect  to  the  earlier  succession  to  the  extent 
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of  the  property  of  the  later  succession  (including  the 
property  of  the  earlier  succession). 

(d)  If  both   the  earlier  and   later  successions  are  limitedly 

accepted,  it  will  suffice  for  the  heir  to  pay  the  creditors 
and  legatees  of  the  ancestor  in  respect  to  the  earlier 
succession  to  the  extent  of  the  property  of  that  succes- 
sion, and  to  pay  the  creditors  and  legatees  of  the 
ancestor  in  respect  to  the  later  succession  to  the  extent 
of  the  surplus  of  the  property  of  the  earlier  succession 
and  the  property  of  the  later  succession. 

(e)  Jf  the  later  succession  has  been  accepted  either  limitedly 

or  Hnliiraitedly,  and  the  earlier  succession  waived,  the 
subject-matter  of  the  earlier  succession  devolves  upon 
the  heir  in  the  next  rank  (in  respect  to  the  earlier 
succession),  while  the  heir  (in  respect  to  the  later  succes- 
sion) succeeds  only  to  the  rights  and  duties  originally 
attached  to  the  heir  in  respect  to  the  earlier  succession. 
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CHAPTEE  III. 

SUCCESSION  TO  PEOPEETY. 
(I-san  sozdku). 

Section  1. 
Heirs  to  Property  {I-san  sozoku-nin). 

We  have  seen   that  succession  to   property 

to  Drouertv      (^san  sozoku)   commences  upon    the  death  of  a 

member  of  a  house  (Art.  992).     Like  succession 

rtv        to  a  house,  it  commences  at  the  domicile  of  the 

ancestor  (Art.  993.  in  reference  vide  Art.  965). 
Art  993 

This  place  and  time  form  the  basis  for  the  deter- 
mination of  various  questions  in  the  succession  law. 

"Who  is  (are)  to  be  the  heir(s)  to  property  (for  while  there  can 
be  only  one  heir  to  a  house,  there  can  be  several  heirs- to  property)? 

1.     In  the  first  instance,  the  lineal  descend- 
Art  994 

"  ants  of   the  ancestor    become   heirs   to   property 

subject  to  the  following  provisions  (Arts.  994) : — 

(1)  As   among  persons  of  different  degrees  of  relationship, 

those  of  a  nearer' degree  of  relationship  are  preferred; 

(2)  Persons  of  the  same  degree  of  relationship  become  co-heirs 

of  the  same  order  and  rank,  irrespective  of  whether  they 
are  males  or  females,  legitimate  or  illegitimate,  native  or 
alien,  or  whether  they  belong  to  the  same  house  or  not, 
because  such  persons  must  be  equally  dear  to  the 
ancestor.  This  provision  is  sometimes  adversely  criticiz- 
ed on  economic  grounds,  because  it  results  in  the  parti- 
tion of  the  property  of  the  succession  in  most  cases  ;  but 
it  may  be  argued  on  the  other  hand  that  such  partition 
has  a  social  advantage  in  that  it  tends  to  minimize  the 
gulf  between  rich  and  poor. 
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(3)  If  a  persorfwho  would  be  heir :  to  property  in  accordance 
with  the  foregoing  rules  dies  or  loses  his  right  of  succession 

Art.  995  ^y  becoming  legally  disqualified,,  by  disinheritance, 
or  by  forfeiting  his  status  "as  a  legitimate  descen- 
dant), his,  lineal  descendant  (if  any)  becomes  heir  to  the 
property  in  the  same  rank  and  in  the  same  proportion  as 
such  person  ;  and  if  there  are.  several  lineal  descendants 
to  the  same  person,  the  question  of  priority  among  them 
is  determined  by  the  rules  given  in  Nos.  (1)  and  (2) 
above  (Art.  995). 

2.     The  spouse  of  the  ancestor,  if  there  is  no 
Art.  996 

lineal  descendant  to  the  ancestor  (Art.  996) ; 

3.  Lineal  ascendants  of  the  ancestor,  if  there  is  no  spouse  :  if 
there  are  several  lineal  ascendants  their  relative  rank  is  determined 
by  the  rules  given  in  (1)  and  (2)  (Art.  996) ; 

4.  Head  of  the  house  to  which  the  ancestor  belonged,  if  there 
is  no  lineal  ascendant  (Art.  996).  All  these  are  legal  heirs  to 
property. 

Section  2. 

SuccESSioNAii  Qualifications. 
(Sozoku  no  shikaku). 

In  order  that  a  person  may  become  heir  to 
Successional  property  it  is  further  necessary  (1)  that  he  should 
'B  be  alive  at  the  time  of  the  commencement  of  the 

succession,  (2)  that  he  is  not  legally  disqualified,  and  (3)  that  he  has 

not  been  disinherited. 

But  as  in  the  csfee  of  succession  to  a  house,  so 

u?0j*sl°na      in  respect  to  succession  to  property;also,  a  nasoitqrus 

•    nasciturus      is  regarded  as  already  born,  provided,  that  it  be 

subsequently  born  alive  (Art.  993  ;  in  reference  see 

Art.  968).  , 


Art.  993 
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When  per-  A  person  is  legally  disqualified  for  succession 

sons  are  ^Q  pTOpert;y  (Art.  997' ;  in  reference  vide  Art.  969) : 

fid  for  ■*■*     ^  ^e  ^as  ^eea  GO^dsnmed  to  a  penalty,  fcr 

succession  having  deliberately  put;,  or  attempted"  to  put, 

to  death  the  ancestor  or  any  person  in  a 
Art.  997 

prion  of  the  same  rank  in.  respect  to  succes- 
sion- to  the  property ; 

2.  If  knowing  that  the  ancestor  has  been  murdered,  he  has 

failed  to  inform  the  authorities  of  the  fact  or  to  lay  a 
criminal  charge,  except  when  he  is  without  discernment 
sufficient  to  distinguish  right  from  wrong,  or  the 
murderer  is  his  spouse  or  one  of  his  lineal  blood- 
relatives  ; 

3.  If  he  has,  by  means  of  fraud,  or  compulsion,  prevented  the 

ancestor  from  making,  annulling,  or  altering  a  Will, 
relative  to  the  succession ; 

4.  If  he  has,  by  means  of  fraud  or  compulsion,  caused  the 

ancestor  to  make,  annul  or  alter  a  Will  relative  to  the 
succession ; 

5.  If  he  has  forged,  altered,  destroyed  or  concealed  a  Will  of 

the  ancestor  relative  to  the  succession. 

In  the  case  of  heirs  to  property,  disinheritance 
Disinheritance    glaij0y  fe  necessary  only  in  respect  to  those  who  are 
Art  998        entitled  to  a  legal  portion — that  is,  heirs  other  than 
the  head  of  the  hpuse,  because  in  the  case  of.  an 
heir  entitled  to  no   legal  portion,   the   ancestor    may    practically 
disinherit  him.  by  disposing,  o£  all  his.  property  at  his  discretion. 
The  only  cause  for  which  an  heir  to  property  can  be  disinherited  is 
when  he  has  ill-treated,  or  inflicted  gross  insult  upon,  the  ancestor. 
In  such  case  the  ancestor  may  apply  to  the  Court  for  the  disinheri- 
Annulment      tance  °^  *^e'  nei*  (A**-    998).     But  should    the 
of  disin-         ancestor  forgive  the  heir  his  offence  after  he  has 
heritance       been  disinherited1,   he   may,   if  prior  to  the  corn- 
Art.  999        mencement  of  the  succession,  apply  to  the  Gourt 
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for  the  annulment  of  the  disinheritance  (Art.  999). 
Art.  1000       _    ..  .     ,  .,  \  ,.; 

In  the  event  ot  the  succession  commencing  while 

the  proceedings  for  the  disinheritance  of  the  heir  or  for  the  annul- 
ment of  such  disinheritanca  are  pending,  the  Court  may,  upon  the 
application  of  any  person  interested  or  a  Public  Procurator,  order 
necessary  measures  to  be  adopted  for  the  preservation  of  the  pro- 
perty of  the  succession  as  to  which  it  is  uncertain  in  whom  it  will 
finally  vest  (Art.  1000  ;  in  reference  vide  Art.  978).  An  intention 
to  disinherit  an  heir  to  property,  or  to  annul  such  disinheritance, 
may  also  be  expressed  by  Will,  in  which  case  the  duty  to  bring  am 
action  after  the  commencement  of  the  succession  devolves  upon  the 
executor  (Art.  1000 ;  in  reference  vide  Arts.  976  and  977).  For 
further  details,  the  reader  is  referred  to  what  we  have  said  in 
connection  with  the  disinheritance  of  the  heir  to  a  house. 

Further,  what  has  been  said  about  the  ex- 

Atr  993 

penses  of  management    and    liquidation    of    the 

property  of  the  succession  incidental  to  succession  to  a  house  and  the 
recovery  of  the  succession  to  a  house  entered  upon  by  another  person 
not  duly  qualified,  applies  mutatis  mutandis  to  succession  to 
property  (Art.  993  ;  in  reference  vide  Arts.  966  and  967). 

Section  3. 
Effect  of  Sdccession  (I-san  sozolcu  no  horyoku). 

I.     Transfer  of  rights  and  duties.     All  the 
Effect  of        pecuniary  rights  and  liabilities  of  the  ancestor  pass 
succession       ^0  the  heir  at  the  moment  of  the  commencement  of 
the  succession,   with  the  exception    of  those  ex- 
clusively   personal    to    the    ancestor  (Art.  1001): 
The  legacies  are  also  ultimately  excluded  from  the  property  of  the 
succession.     Such  rights  and  liabilities  pass  to  the  heir  collectively 
and  by  operation  of  law,  that  is,  without  the  necessity  Of  observing 
any  formality,  the  result  being  that  even  property  which  the  heir 
cannot  enjoy  by  itself  descends  to  him  as  part  and  parcel  of  the  proT 
perty  of  the  succession.    Even  in  case,  for  example,  the  heir  is  an 
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Alien,  and  the  property  of  the  succession  includes  land  which  aliens 
are  legally  disqualified  to  own,  the  ownership  in  the  land  vests  in 
the  heir  as  successor 'to  the  ancestor's  property ; -but  as  it  would  be 
contrary  to  the  spirit  of  the  , present  law  for  an  alien  to  own  land, 
it  is  to  be  inferred  from  Law  No.-  94  of  the  year  1899*  that  if  au 
alien  who  is  heir  to  property  has  succeeded  to  land  (or  any 
other  light  which  can  only  be  held  by  Japanese  subjects)  he 
must  transfer  such  right  to  a  Japanese  subject  within  one  year  : 
otherwise  the  right .  will  terminate  by  vesting  in  the  national 
treasury. 

II.  Co-succession  to  property  (Kyodo  sozoku). 
to  Dnroertv      *n  cass  ^ere  are  several  heirs  to  property  in  the  same 

rank,  the  property  of  the  succession  becomes,  for 

the  time  being  at  least,  the  common  property  of 

Art.  1003       tbe  co.ijeirs  (Art.  1002) ;  and  although  it  can  be 

ultimately   partitioned,   the  ancestor  may,   by   Will,  forbid    them 

to  partition  it  for  a    period  not    exceeding    five 

Art.  1011        years,  should  he  deem  such  course  to  be  necessary 

Art  1003       or  exPe^ien*  (Art.    1011).     Among  the  co-heirs 

:the  rights  and  liabilities  of  -  the  ancestor  are  borne 

in  proportion  to  their  respective  " successional  portions"  (sozolcu- 

bun),  that  is,  their  shares  in  the  succession  (Art.  1003). 

III.  Successional  portions.  As  to  the  ques- 
Portions  j.jon  0f  j30w  j-kg  successional  portions  of  the  co-heirs 
Art  1006       are  determined,  they  are  determined  sometimes  by 

Will  by  the  ancestor  and  sometimes  by  the  law. 
An  ancestor  may,  by  Will,  determine,  or  commission  a  third  person 
(that  is,  any  person  other;than  the  parties  concerned  in  the  succes- 
sion) to  determine,  the  respective  portions  of  the  co-heirs  or  of  some 
of  them  only,  always  in  so  far  as  the  provisions  relating  to  legal 
portions  are- not  contravened  (Aft.  1006). 

*  This  provides  that  in,  case  a  member  of  a  house,  who,  has  lost  Japanese 
nationality  owns  rights  which  can  only,  be  enjoyed  by  Japanese  subjects,  if  they  do 
not  transfer  them  to  Japanese  subjects  within  oie  year,  such  rights  vest  in  the 
national  treasury.  ,  : 
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inrtA  "^  *^e   ances';or»   or   *ne  third  person    com- 

missioned by  him  as  referred  to  above,  has  not 
determined  them,  the  matter  is  determined  by  operation  of  law  in 
accordance  with  Arts.  1004  and  1005.     Thus : — 

(a)  If  there  are  several  heirs  of  the  same  rank,  their  portions 

are  equal ;  but  as  among  several  lineal  descendants,  the 
portion  of  a  shoshi  or  of  an  illegitimate  child  is  half  that 
of  a  legitimate  child  (Art.  1004).  Thus,  if  the  father 
and  mother  of  the  ancestor,  or  his  several  legitimate 
children,  several  shoshi,  or  several  illegitimate  children 
are  the  co-heirs,  their  portions  are  equal ;  but  if  a 
legitimate  child,  shoshi  and  illegitimate  child  are  co-heirs, 
the  legitimate  child  gets  one  half,  while  the  shoshi  and 
illegitimate  child  each  receives  a  fourth  part  of  the  pro- 
perty of  the  succession. 

(b)  We  have  seen  that  in  case  a  person  who  would  otherwise 

be  entitled  as  heir  to  property  died  or  lost  his  right  of 
succession  prior  to  the  commencement  of  the  succes- 
sion, his  lineal  descendant,  if  any,  becomes  heir  to 
the  property  in  the  same  rank  as  such  person  would  be 
in  if  he  had  not  died  or  lost  his  right  of  succession  (in 
reference  vide  Art.  995).  If  there  are  several  lineal 
descendants  to  such  person,  their  successional  portions 
(in  respect  to  the  part  which  would  have  been  due  to  him) 
is  determined  as  per  ("  a  ")  above  (Art.  1005).  If,  for 
example,  there  were  two  legitimate  children  to  the 
ancestor,  "  A  "  and  "  B,"  and  "  B  "  died  prior  to  the 
commencement  of  the  succession,  leaving  one  lineal 
descendant,  "  C  "  behind  him,  "  C  "  becomes  co-heir 
with  "  A  "  in  place  of  "  B  "  and  their  portions  are  there* 
fore  equal.  If  instead  of  a  single  legitimate  child,  "  B  " 
left  one  legitimate  child  ("  C ")  and  one  illegitimate 
child  ("  D  "),  the  successional  portion  of  "  A  "  will  be 
50 «/o  while  the  portions  of  "C"  and  "D"  will  be 
%"6\°/o  and  16§^  respectively. 
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(c)  Even  m  case  the  ancestor  has  fixied  the  portion(s)  of  one 
or  more  of  the  several  heirs  by  Will,  toe  portions  of  the 
rest  are  determined  as  above  with  respect  to  the  iEemain- 
der  of  the  property  of  >iJhe  succession. 

The  foregoing  provisions  apply  when  none  of 
the  co-heirs  have  received  any  gift  or  legacy  from 
the  ancestor,  but  in  case  some  of  them  have  received  (legacies  or  gifts 
from  the  ancestor  for  the  purpose  of  getting  married  or  adopted, 
founding  a  branch  house,  re-establishing  an  'abolished  or  extinct 
house,  or  as  a  means  of  livelihood,  it  would  be  unfair  to  treat  such 
heirs  on  the  same  footing  as  others  who  have  received  neither  gifts 
nor  legacies.  Even  in  such  .case  the  ancestor  may,  in  so  far  as 
the  provisions  relating  to  legal  portions  are  mot  contravened,  fix 
by  Will  the  portion  of  his  co-heirs,  or  likewise  commission  a  third 
person  to  do  so  in  his  place  (Art.  1007,  1) ;  but  in  case  he  has 
not,  the  property  owned  by  the  ancertor  at  the  time  of  his  death 
(made  up,  of  course,  of  the  real  clear  property  of  the  succession 
and  the  property  which  is  destined  to  go  as  legacies)  plus  the 
value  of  the  gifts  received  by  some  of  the  co-heirs,  is  considered 
as  the  property  of  the  succession  on  the  basis  of  which  the  portions 
of  the  co-heirs  are  to  be  determined.  And  if  the  portion  thus  found 
to  be  due  to  a  particular  co-heir  who  has  received  a  gift  or  legacy 
is  equal  to,  or  less  than,  the  value  of  sueh  gift  or  legacy,  nothing 
fuilher  need  be  paid  to  such  co-heir  by  way  of  portion ;  but  if 
the  gift  or  legacy  is  smaller  in  value  than  the  said  portion,  only 
the  difference  need  be  paid  as  portion  (Art.  1007,  2  and  3).  For 
example,  if  there  are  three  legitimate  children — "A,"  "B".and 
"  C  " — to  the  ancestor  and  "  A  "  has  received  Yen  1,000  as  a 
means  of  livelihood  and  a  legacy  of  Yen  500  has  been  bequeathed 
to  "  B,"  and  the  property  owned  by  their  father  at  the  time  of 
his  death  is  Yen  8,000,  (including  Yen  500  due  to  "B"  as 
legacy),  Yen  8,000  plus  Yen  1,000,  that  is,  Yen  9,000  is  con- 
sidered as  the  property  of  the  succession,  on  the  basis  of  which 
the  portions  of  the  three  legitimate  children  are  found  to  be  Yen 
3,000  each.     But  as  "  A  "  has  already  received  Yen  1;000  in  the 
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form  oi'  a  gift,  be  is  entitled  to  receive  only  Yen  2,000  by  way 
of  portion,  wbile  "  B  "  can  receive  Yen  2,500  as  portion  and  Yen 
500  as  legacy  ;  but  "  C  "  who  bas  received  neitber  gift  nor  legacy 
can  claim  tbe  full  amount  of  Yen  3,000  as  bis  portion. 

But  in  tbe  event  of  tbe  ancestor  baving  expressed  a  different 
intention,  always  by  Will  and  in  so  far  as  tbe  provisions  relating  to 
legal  portions  are  not  contravened,  sucb  intention  governs.  If,  for 
example,  it  be  bis  expressed  intention  tbat  tbe  gifts  and  legacies 
given  or  bequeathed  sball  not  be  taken  into  account  in  determining 
the  portions  of  tbe  co-beirs,  tben  tbey  are  to  be  determined  in  the 
same  manner  as  if  there  bad  been  no  gifts  nor  legacies,  provided 
always  that  the  provisions  relating  to  legal  portions  are  not 
contravened  as  a  consequence. 

In  determining  the  value  of  the  property  of  the  succession,  it 
goes  without  saying  that  tbe  value  of  the  property  at  the  time  of 
the  commencement  of  the  succession  is  to  be  taken  as  a  standard. 
But  as  to  a  gift,  which  was  made  by  the  ancestor  during  his  life- 
time, tbe  question  arises  as  to  whether  its  value  is  to  be  determined 
in  view  of  the  condition  and  value  of  tbe  thing  when  the  gift  was 
made,  or  in  view  of  its  condition  and  value  at  the  time  of  the 
commencement  of  the  succession?     This  question 

"' is  answered  in  Art.  1008,  according  to  which  the 

value  of  tbe  gift  is  to  be  determined,  if  the  subject-matter  is  still 
existent  in  whosoever  hands  it  may  be,  in  view  of  its  condition 
and  value  at  the  time  of  the  commencement  of  the  succession ; 
and  if  the  property  had  been  destroyed  before  tbe  succession  com- 
menced, it  is  a  rule  that  it  is  not  to  be  taken  into  account ;  but  in 
case  the  thing  has  been  destroyed  or  a  change  has  been  made  in 
its  condition  by  an  act  of  the  ancestor,  its  value  is  to  be  determined 
by  the  value  it  would  have  at  the  time  of  commencement  of  the 
succession  if  it  existed  in  the  condition  in  which  it  had  been  prior 
to  such  destruction  or  change. 

In  the  case  under  consideration,  that  is,  when  some  of  the 
co-heirs  have  received  gifts  or  legacies,  tbe  actual  property  of  the 
succession  is  not  divided  in  proportion  to  their  respective  portions  ; 
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but  so  far  as  the  liabilities  of  the  ancestor  are  concerned,  these  are 
borne  by  them  in  proportion  to  the  said  portions. 

IV.     Disposal  of  successional  portions.     So 
iiortions        ^on&  as  ^e  property  of  the  succession  is  not  parti- 
tioned, the  portions  of  the  co-heirs  are  represented 
Art  1009       ,     ,,    .     ,  *      .     .,  ,        t-, 

by  their  shares  m  the  common  property.     Like  a 

share  in  other  common  property,  such  share  can  be  disposed  of 
(either  for  a  consideration  or  otherwise)  ;  but  seeing  that  the  advent 
of  a  stranger  among  the  group  of  co-heirs  united  by  ties  of  kinship 
might  prove  disagreeable  to  their  susceptibilities  and  disadvantageous 
to  their  interests,  the  other  co-heirs  are  legally  invested  with  power 
to  repurchase  the  share — in  other  words,  they  are  empowered  to 
get  back  the  share  sold  or  given  to  a  third  party  (it  must  always  be 
a  third  party)  within  a  period  of  one  month  from  the  time  of  the 
transfer  upon  paying  the  latter  the  value  of  the  share  (at  the  time 
when  the  right  of  repurchase  is  exercised)  and  the  costs  incurred 
by  him  in  connection  with  the  transfer  (Art.  1009).  The  said  value 
of  the  thing  must  be  paid  not  merely  when  the  share  was  sold  but 
also  when  it  was  gratuitously  disposed  of. 

Disposal  of  a  share  in  the  property  of  the  succession,  while 
still  the  common  property  of  the  co-heirs,  may  assume  the  form 
of  a  complete  waiver  of  the  entire  right.  In  such  a  case,  the  share 
waived  vests  in  the  other  co-heirs  in  proportion  to  their  respective 
shares  therein  (Art.  255).  Waiver  of  a  share  must  not  be  con- 
founded with  a  waiver  of  the  succession,  for  the  former  can  only 
take  place  after  the  succession  has  been  accepted  and  the  waiver 
of  his  share  in  the  property  of  the  succession  does  not  relieve  a 
co-heir  of  his  obligation  to  share  in  the  performance  of  the  ancestor's 
liabilities  in  proportion  to  his  share  ;  while  by  waiving  the  succession 
he  becomes  an  entire  outsider  both  in  respect  to  the  advantages  and 
the  disadvantages  involved  in  the  succession. 

..  V.  Partition  of  the  property  of  the  succession. 

ofuronertv      When  there  are  several  heirs,  the  property  oi  the 

succession  must  be  partitioned  (bunkwatsu)  sooner  or 

later,  but  (1)  if  there  is  a  nasciturus  who  ould  be 
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one  of  the  co-heirs  should  it  be  born  alive  (in  reference  vide  Art. 
993  and  968)  it  is  necessary  to  wait  and  see  whether  it  will  be  bom 
alive  or  dead.  (2)  In  case  the  ancestor  has  by  Will  requested  a 
third  person  to  fix  the  portions  of  the  co-heirs,  no  partition  is 
practicable  unless  such  portions  have  been  fixed  by  the  said  third 
person  (in  reference  vide  Art.  1006).  (3)  Nor  is  it  possible  to  effect 
a  partition  until  the  succession  has  been  accepted  or  waived  by  the 
co-heirs  and  their  position  as  such  has  been  definitely  confirmed. 
(4)  The,  same  applies  if  the  ancestor  has,  by  Will,  forbidden  the 
partition  of  the  property,  but  this  only  for  a  maximum  period  of 
five  years  from  the  time  of  the  commencement  of  the  succession 
(Art.  1011). 

AH  these  obstacles  surmounted,  the  property  can  be  removed 

at  any  time  and  in  any  such  manner  as  the  co-heirs  may  agree 

upon,  except  the  ancestor  has,  by  Will,  determin- 

"  i'"""        ed,  or  requested  a  third  person  to  determine,  how 

to  partition  the  property  (Art.  1010). 

As  it  is  owing  to  sheer  necessity  that  the 

fj!.  property  of  the  succession  is  temporarily  constituted 

the  common  property  of  the  co-heirs,  whereas  in 
Art  1012 

view  of  its  nature  it  should  be  divided  among  them 

immediately,  when  it  is  partitioned,   such  partition  should  have 

the  same  effect  as  if  it  was  made  at  the  time  of  the  commencement 

of  the  succession.     Hence    the    provision : — "  A   partition  of   the 

property  of  the  succession  takes  effect  retroactively  as  from  the  time 

of  the  commencement  of  the  succession  "  (Art.  1012).     This  is  a 

point  in  which  :the  partition  of  the  property  of  the  succession  differs 

from  that  of  ordinary  common  property,  which  takes  effect  as  from 

the  time  of  the  partition.     This  entails  a  difference  between  each 

co-heir's  obligation  of  warranty  in  regard  to  the  part  which  has 

been  allottedto  the  other  co-heirs  and  the  similar  liability  of  each 

co-owner  in  the  case  of  a  partition  of  ordinary  common  property. 

The  obligation  of  warranty  (against  eviction 
Art>  l013        or  defects)  under  which  each  co-heir  is  placed  in 
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respect  to  what  the  other  oo-heirs  have  acquired  by  the  partition 
is  as  follows  : — 

1.  In  respect  to  facts   (defects)   existing  from  before  the 

commencement  of  the  succession  only,  each  co-heir  is, 
towards  the  other  co-heirs,  under  the  same  obligation 
of  warranty  as  a  seller  in  proportion  to  his  portion 
(Art.  1013).  In  the  case  of  a  partition  of  common  pro- 
perty under  ordinary  circumstances,  each  co-heir  is 
liable  to  warrant  against  defects  which  have  existed 
from  before  the  partition,  the  difference  involved  being 
a  necessary  consequence  of  the  partition  taking  effect  as 
from  the  time  of  the  commencement  of  the  succession — 
that  is  to  say,  the  •  property  being  legally  considered  as 
partitioned  directly  upon  it  ^becoming  the  common  pro- 
perty of  the  co-heirs. 

2.  As  to  obligations  which  other  co-heirs  have  acquired  by 

the  partition,  however,  each  co-heir  is  bound,  in  pro- 
portion <to  his  portion,  to  warrant  the  solvency  of 
the  debtors  at  the  time  of  the  partition  if  they  are 
then  due,  or  at  the  time  when  they  are  to  be  performed 
if  they  are  subject  to  a  condition  precedent  (Art.  1014). 

3.  If  among  the  co-heirs  subject  to  an  obligation  of  warranty 

as  per  No.  1  or  2,  there  are  any  who  are  unable  to  pay 
on  recourse,  the  part  which  is  due  but  cannot  be 

"" recovered  from  them  is  to  be  borne  by  the  claimant 

on  recourse  and  the  other  solvent  co-heirs  in  proportion 
to  their  respective  portions ;  but  if  the  claimant  on 
recourse  has  been  in  fault  he  cannot  cause  the  other 
co-heirs  to  contribute  towards  the  loss  as  per  above 
(Art.  1015). 

•  But   this   matter  of  the  co-heirs'   obligation 

of  warranty  being  also  part  of  the  relations  involv- 
ed in  the  succession,,  it  has  been  deemed  advisable  that  the  foregoing 
provisions    which    are  to  govern  unless  a  different  intention  has 
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been  expressed  by  the  ancestor  by  Will  (Art.  1016)j  should  also 
be  optional'. 

Section  4. 

Acceptance  and  Eenunciation  op  the  Succession. 
(Sozoku  no  shonin  oyobi  hoki). 

Acceptance  and  .Wha*  has  been  exPlailied  at  length  in  con- 

renunciation  nection  with  the  acceptance  and  renunciation  of 
of  succession  succession  to  a  house  applies  equally  to  the  accept- 
to  property  .  ance  an(j  renunciation  of  succession  to  property, 
subject,  of  course,  to  the  necessary  modifications  du^  to  the  fact  that 
succession  to  property  is  succession  to  property  only  and  nothing 
elsa,  and  that  while  succession  to  a  house  is  always  open  to  a  single 
heir,  succession  to  property  can  be  entered  upon  by  several  heirs 
conjointly. 

These  modifications  may  be  summarized  as  follows  : — 

1.  Whereas  certain  heirs  to  a  house   may  not   waive   the 

succession,  every  heir  to  property  is  at  liberty  to  waive 
the  succession ; 

2.  When   there   are  two  or  more  heirs,  they  may   accept 

(either  limitedly  or  absolutely)  or  waive  the  succession 
independently  of  each  other.  In  case  one  of  them 
Art.  1039,  2  has  waived  the  succession,  his  portion  vests  in  the 
other  co-heirs  in  proportion  to  their  respective  portions 
(Art.  1039,  2),  as  in  the  case  of  the  waiver  by  a  co- 
owner  of  his  share  in  the  common  property  (in  reference 
vide  Art.  255) ; 

3.  Should  one  of  the  co-heirs  make  a  limited  acceptance  of 

the  succession,  it  takes  effect  even  as  against  the  other 
co-heirs  who  have  accepted  the  succession  unlimitedly ; 
and  the  rules  relating  to  management  and  payment  in 
the  case  of  a  limited  acceptance  apply  to  the  whole 
property  of  the  succession,  and  the  other  co-heirs  who 
have  accepted  the  succession  absolutely  are  also  placed 
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in  the  same  position  as  if  they  accepted  it  limitedly  until 
the  property  is  partitioned  or  the  co-heir  who  has  made 
a  limited  acceptance  may  dispose  of  his  share  in  the 
common  property  at  a  reasonable  price. 
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CHAPTEE  IV. 

SEPABATION  OF  PKOPEKTY. 

(Zaisan  no  bunri). 

Section  1. 

Separation  of  Separation  of  property  for  the  protection  of 

property  on      tJie  creaitors  and  legatees  of  the  ancestor.     The 
demand  of      result  of  a  succession  is  that  the  heir  succeeds  to 
creditors  and    the  rights  and  liabilities  of  the  ancestor,  and  the 
legatees  of      property  of  the  succession  becomes  mixed  up  with 
that  of  the  heir,  so  that  the  creditors  of  the  ancestor 
are  thenceforth  obliged  to  obtain  payment  from  the  heir  out  of  such 
combined  property.     Should,  however,  the  property  of  the  succes- 
sion be  less  than  the  liabilities  involved,  we  have  seen  that  the  heir 
may  guard  himself  from  loss  by  making  a  limited  acceptance  of  the 
succession.     But  should  the  heir's  own  liabilities  exceed  his  assets 
to  such  an  extent  that  they  cannot  be  met  even  if  his  own  assets 
be  augmented  by  the  property  of  the  succession,  it  would  have 
the  result  of  hindering  the  creditors  of  the  ancestor  from  obtaining 
full  satisfaction  of  their  claims,  which  they  might  have  been  able 
to  do  if  there  had  been  no  succession.     If  the  heir  is  legally  pro- 
tected, in  the  former  case  by   enabling   him  to  make  a  limited 
acceptance  of  the  succession,  it  is  but  fair  that  in  the  latter  case 
the  creditors  of  the  ancestor  should  be  likewise  protected  in  some 
appropriate  manner.     This  is  the  raison  d'etre  of  the  legal  arrange- 
ment of  separation  of  property  {zaisan  bunri),  according  to  which 
the  creditors  (and  legatees)  of  the  ancestor  may  demand  the  separa- 
tion of  the  property  of  the  succession  from  the  heir's  own  property 
and  demand  performance  in  preference  over  the  heir's  own  creditors 
so  far  as  the  property  of  the  succession  is  concerned,  so  that'  they 
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may  be  placed  in  the  same  position  as  if  the  succession  had  not 
commenced  to  prejudice  their  interests. 

Separation  of  property  can  be  demanded  (by 
'  means  of  an  action  under  Art.  67  of  the  Law  Con- 
cerning the  Procedure  in  Non-eontentious  Matters)  by  any  creditor 
or  legatee  of  the  ancastor  within  three  months  from  the  commence- 
ment of  the  succession,  or  even  subsequent  to  the  expiry  of  the  said 
period,  so  long  as  the  property  of  the  succession  does  not  get  mixed 
up  with  the  heir's  own  property  (Art.  1041,  1). 

In  case  an  action  for  separation  of  property 

inect  oi        kag  keen  brought,  the  Court  may  order  necessary 
demand  for  °  .  J  y 

separation      measures  to  be  adopted  m  regard  to  the  manage- 

of  property      ment  of  the  property  of  the  succession,  irrespective 

of  whether  it  be  before  or   after  the  judgment 
Art.  1043 

authorizing  separation  of  property  has  become  final 

and  conclusive  or  not ;  and  if  the  Court  has  appointed  a  manager, 

the  provisions  relating  to  the  management  of  the  property  of  an 

absent  person  (Arts.  27-29)  apply  mutatis  mutandis  (Art.  1043) ; 

otherwise  the  property  is  to  be  managed  by  the  heir,  who,  if  there 

has  been  a  demand  for  separation  of  property, 

must  manage  it  with  the  same  care  as  his  own 

property  even  after  he  has  made  an  absolute  acceptance  of  the 

succession  (Art.  1044, 1) ;  and  the  heir  in  this  case  being  placed 

in  the  same  position  as  a  mandatory,   the  provisions  relating  to 

the  powers  and  duties  of  a  mandatory  (Art.  645— Art.  647  and  Art. 

650,  1  and  2)  apply  mut&tis  mutandis  (Art.  1044,  2). 

In   case   a  judgment  authorizing  separation 

Effect  of        0£  pr0perty  has  become  final  and  conckisive,  it 

of  property      Prod,aces  the  following  effects  :— 

1.  The  property  of  the  succession  is  separat- 
ed from  the  heir's  own  property — that  is,  if  the  two>  lots 
of  property  have  not  yet  become  mixed  up,  they  must 
be'  kept  just  as  they  are  ;  if  they  are  already  mked  Ep> 
they  must  be  separated  from  each  other ; 
2.     Th&  party  who  has   demanded   separation  of  property 
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must,  witbin  five  days  after  the  judgment  has  become 

Art  1041  %  fiml  "^  bin,3ing'  §ive  Public  notice  to  the  other 
creditors  and  legatees  of  the  ancestor,  informing 
them  that  there  has  been  an  order  for  separation  of 
property  and  requiring  them  to  demand  participation 
in  the  distribution  within  a  fixed  period  of  time,  which 
must  not  be  less  than  two  months  (Art.  1041,  2). 
Though  public  notice  of  the  separation  of  property 
is  thus  to  be  given  by  the  claimant  for  separation  of 
property,  yet  notice  of  intended  participation  in  the 
distribution  is  to  be  made  to  the  heir,  whose  duty  it  is  to 
make  the  distribution  in  question  ; 

3.  The  creditor  or  legatee  of  the  ancestor  who  has  demanded 

separation  of  property  and  those  who  have  demanded 
participation  in  the  distribution  as  above,  have 
the  right  to  obtain  payment  out  of  the  property 

of  the  succession  in  preference  to  the  heir's  own  creditors 

(Art.  1042) ; 

4.  The  same  applies  to  the  money  or  other  goods  which  the 

heir  is  entitled  to  receive  in  consequence  of  the  sale, 
letting,  loss  of,  or  damage  to,  the  property  of  the 
succession,  or  the  consideration  for  any  real  right 
which  the  heir  may  have  created  over  the  property  of  the 
succession  ;  but  such  price,  rent,  damages  or  considera- 
tion must  be  attached  (in  accordance  with  the  provisions 
of  the  Code  of  Civil  Procedure)  before  it  has  been  paid 
or  delivered  to  the  heir  (Art.  1046  and  Art.  304)  ; 

5.  Separation  of  property  has  for  its  object  to  prevent  the 

heir  from  freely  disposing  of  the  property  of  the  suc- 
cession at  his  discretion,  and,  as  a  rule,  it  can  be  set 
up  against  third  persons  without  going  through  any 
formality,  but  so  far  as  immovables  are  concerned,  it 
(separation  of  property)  can  be  no  more  set  up  against 
third  persons  than  other  rights  relating  to  that  form  of 
property  unless  registered  (Art.  1045) ; 
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6,  .Both  prior  to  the  maturity  of  the  period  of  three  months 

k  from  the  commencement  of  the  succession  and  prior  to 

.  'I'l./, 

the  maturity  of  the  period  in  course  '  of  -'which 
participation  in  the  distribution  is,  to  be  demanded 
as;  per  said  public  notice,'  the  heir  ;must  refuse  payment 
to  the  creditors  and  legatees  of  the  ancestor ;  but  should 
.the  property  of  the  succession  be  amply  sufficient  to 
meet  all  the  claims  thereon,  he  need  ,not  refuse  payment 
but  may  if  he  chooses  to  do  so  (Art.  1047, 1). 

Upon  the  maturity  of  the  period  fixed  for  the  send- 
ing in  of  the  claims  upon  the  estate,  the  heir  must  pay 
the  creditors  and  legatees  who  have  demanded  separa- 
tion of  property  or  claimed  participation  in  the  distribu- 
tion out  of  the  property  of  the  succession  in  the  same 
manner  as  an  heir  who  has  made  a  limited  acceptance 
of  the  succession  (Art.  1047,  2  and  3) — in  other  words, 
he  must  first  pay  the  creditors  either  in  full  or  in 
proportion  to  their  respective  claims,  and  then  the 
legatees  in  like  manner.  Obligations  which  are  not  yet 
due  must  also  be  paid  along  with  those  which  are. 
The  same  applies  to  conditional  obligations  and  obliga- 
tions of  an  indefinite  duration,  which  are  to  be  paid 
according  to  a  valuation  made  by  an  appraiser  appoint- 
ed by  the  Court.  If  it  is  necessary  to  sell  the  property 
of  the  succession  in  order  to  make  payment  as  above, 
it  is  to  be  sold  at  public  auction  subject  to  the  supervi- 
sion of  the  Court ;  but  the  heir  may  stop  the  auction 
sale  of  the  property  of  the  succession,  or  any  part 
thereof,  by  paying  out  of  his  own  purse  the  value 
thereof  as  appraised  by  a  person  nominated  by  the 
Court,  and  so  on.  For  further  details  refer  to  Arts. 
1032-1036 ; 

7.  The  party  who  has  demanded  separation  of  property  and 

those  creditors  and  legatees. of  the  ancestor  who  have 
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Art.  1048  Sent  in  tbeir  cIaims  foE  -Participation  in  the  jlistribtH , 
tion  may  exercise  their  rights  upon  the  heir's  own 
property  only  when  the  property]  of  the  succession  has 
been  found  insufficient  fully  to  cover  their  claims,  and 
then  only  to  the  extent  of  the  part  left  uncovered,  but 
this  only  in  so  far  as  no  prejudice  is  done  to  the  heir's 
own  creditors,  who  are  entitled  to  obtain  payment  out 
of  the  heir's  own  property  in  preference  to  the  creditors' . 
and  legatees  of  the  ancestor  who  have  demanded  separa- 
tion of  property  or  claimed  participation  in  the  proceeds 
(Art.  10*8) ;    -  , 

8.  The  creditors  and  legatees  of  the  ancestor  who  have, 
neither  demanded  separation  of  property  nor  claimed 
participation  in  the  distribution  have  no  right  to  obtain 
payment  out  of  the  property .  of  the  succession  (except, 
of  course,  privileged  creditors  such  as  mortgagees,  etc.) ; 
but  on  the  other  hand  they  are  placed  dn  the  same  foot- 
ing as  the  heir's  own  creditors  in  so  far  as  the  heir's 
own  property-  (including  the  surplus  remaining  over; 
after  the  liquidation  of  the  property  of  the  succession)  is, 
concerned — in  other  words,,  the  heir's  own  creditors 
have  no  right  to  obtain  payment  in  preference  to  such 
creditors  and  legatees  of  the  ancestor. 

The  heir  may,  however,  anticipate  separation; 
serration"     of  Pr0Perty   or   nullify  its   effect,  by  paying   the 
of  property      creditors  and  legatees  of  the  ancestor  or  furnishing 
reasonable  security  out  of  his  own  property,  pro- 
vided that  no  creditor  of  his  own  objects  ■  thereto 
showing  that  it  would  be  prejudicial  to  such  creditor  (Art,  10-J9). 
If  the  heir  desires  to  anticipate  separation  of  property,  he  may  ofier 
to  pay  or  furnish  security  by  way  of  a  plea1  against  an  faction  for 
separation  of  property;  if  he   wants  to  nullify  the  effect. of  the 
separation  of  property,  he  may  bring  an  action  for  >  the  annulment 
of  the  judgment  authorizing  such  separation;  while  any  creditor 
of  the  heir  may  intervene  in  an  action  for  separation  of  ^property  or 
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in  an  action  for  the  annulment  thereof  in  order  to  protect  his  own 
interests, 

II.     Separation  of property  for  thp  protection 
d     ertv  of  the  heir's  own  creditors.     If  it  is  proper  that 

demand  of  m  case  the  heir's  own  assets  are  insufficient  to 
heir's  own  cover  his  liabilities  and  it  is  feared  that  loss  may  be 
creditors  caused  to  the  creditors  and  legatees  of  the  ancestor, 
the  latter  should  be  enabled  to  demand  separation  of  property,  it 
is  equally  proper  that  in  case  the  claims  upon  the  property  of 
the  succession  so  exceed  the  said  property  that  the  heir's  own 
creditors  could  not  obtain  full  satisfaction  of  their  claims  which  they 
would  have  been  able  to  do  but  for  the  succession  and  the  consequent 
amalgamation  of  the  property  of  the  succession  and  the  heir's  own 
property,  the  heir's  own  creditors  should  likewise  be  empowered 
to  demand  separation  of  property.  Separation  of  property  in  this 
instance  has,  thus,  for  its  object  the  separation  of  the  heir's  own 
property  from  that  of  the  succession  and  to  enable  the  heir's  own 
creditors  to  enjoy  the  utmost  benefit  of  his  own  property  by  obtain- 
ing payment  out  of  it  in  preference  to  any  and  every  creditor  or 
legatee  of  the  ancestor. 

During  the  period  within  which  the  heir  mav 

Art.  1050,1  \       *  * 

make  a  limited  acceptance  or  the  succession  (that 

is,  three  months  from  the  time  when  the  heir  or  his  legal  representa- 
tive became  aware  of  the  commencement  of  the  succession  in  his  or 
his  principal's  favour),  or  even  after  that,  so  long  as  the  property 

.„,„  .      of  the  succession  does  not  get  mixed  up  with  the 
Art.  1050, 1      .    .  ,  -..,,, 

heir  s  own  property,  any  creditor  of  the  heir  may 

demand  separation  of  property  (Art.  1050,  1). 

A  t  1050  2  In  tbis  CaSS'   t0°'   tlje  ri§uts  and  labilities 

which  the  heir  had  vis-a-vis  the  ancestor  are  not 

terminated  by  merger  (Art.  1050,  2  and  Art.  1027). 

The  party  who  has  demanded  separation  of  property  must, 

within  five  days  after. the  judgment  authorizing  such  separation  has 

become  final  and  binding,  give  public  notice  to  the  creditors  and 

legatees  of  the  ancestor  to  the  efLot  that  there  has  been  an  order  for 
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separation  of  property,  that  they  must  send  in  their  claims  within 
a  fixed  period  (which  must  not  be  less  than  two  months  from  the 
date  of  the  public  notice)  and  that  should  they  fail  to  do  so  in  time 
they  may  be  excluded  from  the  liquidation,  and  further  give  special 
and  separate  notice  to  the  Same  effect  to  each  known  creditor  or 
legatee  (Art.  1050,  2  and  Art.  1029). 

Further,  as  to  the  management  of  the  property  of  the  succes- 
sion, the  provisions  of  Arts.  1043-1045  (re  the  management  of  the 
property  of  the  succession  when  separation  of  property  has  been 
demanded  by  a  creditor  or  legatee  of  the  ancestor)  apply  mutatis 
mutandis  (Art.  1050,  2). 

As  to  the  payment  of  the  claims  upon  the  property  of  the 
succession,  the  provisions  of  Arts.  1030-1036  as  well  as  Art.  304 
apply  mutatis  mutandis. 

Art.   1048   also   applying   correspondingly  in  this  case   (Art. 

1050,  2),  should  the  creditors  of  the  heir  be  unable  to  obtain  full 

payment  out  of  his  own  property,  he  may  obtain  payment  of  the 

balance  out  of  the  property  of  the  succession,  but  this  only  in  so  far 

as  no  prejudice  is  done  to  the  creditors  and  legatees  of  the  ancestor. 

III.     Conflict  of  two  kinds  of  separation  of 

Conflict  of      property.    Even  after  judgment  authorizing  separa- 

0    ._.  S  °*     tion  of  property  on   the  motion  of  a  creditor  or 
separation  of  a    *     j 

property        legatee  of, the  ancestor,  any  creditors  or  the  heir 

may  further  demand  separation  of  property,  be- 
cause inihe  case  of  separation  of  property  effected  on  the  demand 
of  a  creditor  or  legatee  of  the  ancestor,  those  creditors  and  legatees 
of  the  ancestor  who  have  neither  demanded  such  separation  nor 
claimed  participation  in  the  distribution  may,  as  we  have  already 
seen,  still  obtain  payment  out  of  the  heir's  own  property  on 
the  same  footing  as  the  heir's  own  creditors,  but  the  separation 
of  property  effected  upon  the  demand  of  a  creditor  of  the  heir  will  ■ 
have  the  effect  of  preventing  such  creditors  and  legatees  of  the 
ancestor  from  obtaining  payment  out  of  the  heir's  own  property  on 
the  same  footing  as  the  heir's  own  creditors,  but  only  out  of  the 
surplus  after  the  latter  have  been  fully  satisfied. 
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;  ;iMf  judgment  authorising'  separation  of  property  becomes  final 
and  sconclusive  on  the  demand  Of  a  creditor  of  the  hteir,  the  separa' 
tion  of  property  effected  on  the  demand  of  a  creditor  or  legatee  of 
the'  ancestor  loses  its  effect,  because!  the  two  kinds  of  separation 
of  property  are  in  fact  incompatible  with  each  other,  the  separation 
of  property  on  the  demand  of  a  ■creditor' of  the  heir  having  the  effect 
of  separating' the  two, lots  of '  property  more  completely,  since  by 
the  separation  of  property  oh  the  demand  of  -  a  'creditor  of  the  -heir] 
all  the  creditors  and  legatees  of  the  ancestor  ate  enabled'  to  obtain 
payment  in  preference  to  the  heir's  own'  creditors  in  respect  to  the 
property  of  the  succession,  while,  in  respect,  to  the  heir's  own  pro- 
perty,1 the  heir's  own  creditors  are  enabled  to  obtain  payment  in 
piefererice  to  all  the  creditors  and  .legatees  of  the  ancestor. 

The  property  of  the  succession  vesting  in  the 
.  rearing  m-     iheir'  temporarily  and  provisionally  even  before  he 

*?£!")£)  T"£Lt  1 OT1  -        - 

oftoroiDertv  '    has  accepted  Or   renounced    the    succession,,  any 
uponac-        creditor  or  legatee r  of  the  ancestor,  or  any  creditor 

ceptanceor      of  the  heir,  may  demand  separation  of  property 
renunciation     against  him,  while  the  fact'  of  such  a  demand 
having  been  made  does  not  affect  the  heir's  right 
to  accept  or  renounce  the  succession.     . 

Should  the  heir  renounce  the  succession  and.  sever  his  connec- 
tion with  the  property  of  the  succession,  no  separation .  of  property 
can  be  demanded  against  him:  if  the  succession  has  been  renounced 
after  the -judgment  authorizing  separation  of  property  has  become 
irrevocable,  then  the  separation  of  property  loses  its  effect  as  a 
matter  'of  courses  >  '  r  ■ 

v  Should  the  succession  be  accepted  "unlimitedly,  the  creditors 
and  -  legatees  of  the  ancestor,  and :  the  creditors  of  the  heir,  may 
exercise  their  rights  unlimitedly  and  indiscriminately  upon  the 
property  of  the  succession  and  the  heir's  own  property;  but  the 
object*  of  the  legal  arrangement  of  separation  of  property  being  to 
determine  the  orderih  which  the  two  classes  of  claimants  can  obtain 
payment  out  of' the  succession  and  the  heir's  own:  property  respect 
lively,  it  is  possible. for  either  of  them  to  demand  separation  of 
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property  even  after  the  succession  has  been  absolutely  accepted  ;  nor 
does  a.  judgment  authorizing  separation  of  property  lose  its  effect 
because  of  ,an  absolute,  acceptance  of  the  succession,  after  such  judg- 
ment has  become  final  and  conclusive. 

As  to  the  relation  between  a  limited  acceptance  of  the  succes- 
sion and  the  separation  of  property,  the  two  are,  first  of  all,  different 
in  object :  a  limited  acceptance  of  the  succession  is  recognized 
for  the  protection  of  the  heir  and  its  object  is  to  limit  the  heir'a 
liabilities  to  the  extent  of  the  property  of  the  succession,  while 
the  separation  of  property  (on  the  demand  of  the  heir's  own 
creditors)  is  recognized  for  the  protection  of  the  creditors  of  the 
heir  (when  the  property  of  the  succession  is  encumbered  with  a 
greater  burden  than  it  can  bear,  and  this  is  just  the  case  where  the 
heir  can  and  will  protect  himself  by  accepting  the  succession  limited- 
ly)  and  its  object  is  to  enable  the  creditors  of  the  heir  to  obtain 
payment  out  of  the  heir's  own  property  in  preference  to  the 
creditors  and  legatees  of  the  ancestor.  -  In  point  of  effect,  too,  there 
is  a  difference  between  a  limited  acceptance  of  the  succession  and 
the  separation  of  property.  By  separation  the  two  lots  of  pro- 
perty are  divided,  and  the  order  in  which  the  two  groups  of 
creditors  can  obtain  preferential  payment  in  respect  to  the 
one  or  the  other  of  the  said  lots  of  property  is  different. 
The  creditors  of  the  heir  can  obtain  out  of  the  property  of  the 
succession  payment  of  any  amount  which  they  have  not  been  able 
to  collect  from  the  heir's  own  property,  while  the  creditors  and 
legatees  of  the  ancestor  may  obtain  out  of  the  heir's  own  property 
payment  of  any  amount  which  they  have  not  been  able  to  collect 
from  the  property  of  the  succession,  if  there  is  any  surplus  after 
the  other  set  of  creditors  have  been  satisfied  in  preference.  A 
limited  acceptance  of  the  succession  has  the  effect  of  entirely  barring 
such  inroad  of  the  creditors  and  legatees  of  the  ancestor  upon  the 
heir's  own  property.  Besides,  a  limited  acceptance  loses  its  effect 
in  certain  cases  (see  Art.  1024).  Therefore,  while  the  succession 
can  be  limitedly  accepted  even  after  there  has  been  a  separation 
of  property,  no  creditor  or  legatee  of  the  ancestor  can   demand 
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Separation  of  property  after  there  has  been  a  limited  acceptance 
of  the  succession.  The  same  applies  to  the  creditors  of  the  heir, 
except  when  the  limited  acceptance  of  the  succession  has- lost  its 
effect. 
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CHAPTER  V. 
FAILURE  OF  HEIRS  {Sozolm-nin  no  TcoJcetsu). 

Section  1. 

Introductory  Remarks. 

What  is  to  be  done  if  it  is  uncertain  whether 

Failure  of  heirs  .,  ,         ,    .  „     T         ,  ... 

there  is  or  is  not  an  heir  ?     In  such  a  case,  (1) 

measures  must  be  adopted  for  searching,  for  an  heir,  and  (2)  in 
the  meantime  measures  must  be  adopted  for  the  management  and 
liquidation  of  the  property  of  the  succession,  and  should  it  be  still 
uncertain  whether  there  is  or  is  not  an  heir  even  after  the  lapse  of  a 
certain  period  of  time,  (3)  a  reasonable  end  must  be  put  to  the 
whole  affair.  When  it  is  certain  that  there  is  an  heir  but  merely 
that  his  whereabouts  is  unknown,  the  provisions  discussed  in  this 
chapter  do  not  apply,  because  then  the  Court  may,  under  Art.  1021, 
2  and  3,  order  necessary  measures  to  be  adopted  for  the  manage- 
ment of  the  property. 

Section  2. 

Management  and  Liquidation  op  the 

Property  of  the  Succession. 

(Sozoku-zaisan  no  hwanri  oyobi  seisan). 

I.     Management.     On  the   demand  of  any 
n  r      A  t"       psrao11  interested  or  a  Public  Procurator,  the  Court 

(the  Local  Court  of  the  place  of  the  commence- 
Art  1052 
,  .  ment  of  the  succession)  must  appoint  a  manager 

(Art.  1052,  1),  of  which  appointment  the  Court  must  give  public 

notice  forthwith  (Art.  1052,  2). 

As  to  the  powers  and  duties  of  such  manager, 

these  are  determined  by  the  provisions  governing 

the  management  of  the  property  of  an  absent  person  (Arts.  27-29), 
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which  apply  mutatis  mutandis  in  this  case  (Art.  1053).  In  addi- 
tion, the  manager  must,  on  the  demand  of  any 
creditor  or  legatee  of  the  ancestor,  report  upon  the 

condition  of  the  property  -of  the  successidn  (Art.  1054).     His  right 

".  of  management  is  terminated  upon  the  succession 
Art.  1056       .    .  L  ,   .      ,.      ,    .      .        , 

being  accepted  by  the  heir,  to  whom,  therefore, 

he  must  render  an   account  of  the  management   without  delay 
(Art.  1056).  t 

II, .  Payment.  As  the  obligations  and  lega- 
cies of  the  ancestor  must  be  paid  sooner  or  later, 
irrespective  of  whether  there  is  or  there  is  not  an  heir,  it  is  advisable 
that  the  manager  should  be  empowered  to  pay  them  within  a 
reasonable  time.  "With  a  view,  therefore,  to  make  payment  in  as 
comprehensive  and  impartial  a  manner  as  possible,  it  is  required 
that  the  same  steps  should  be  adopted  as  in  the  case  of  a  limited 
acceptance  of  the  succession.     Thus  :— 

If  the  existence  of  an  heir  is  not  ascertained  in  the  course  of 
two  months  after  the  said  public  notice  of  the  appointment  of  a 
manager,  the  manager  must  give  public  notice  to  the  creditors  and 
legatees  of  the  ancestor,  and  also  special  and  separate  notice 'to 
each  known  creditor  or  legatee  of  the  ancestor,  requiring  them  to 
send  in  their  claims  within  a  fixed  time  (which  must  not  be  less 
than  two  months)  and  warning  them  that  should  they  fail  to  do  so 
their  claims  may  be  excluded  from  the  liquidation.  For  the  rest, 
the  reader  is  referred  to  Art.  79,  2  and  .3  and  Arts.  1030-1037, 
which  apply  mutatis  mutandis  in  this  case ;  but  the  manager 
cannot  of  course  stop  the  auction  sale  of  the  -property  of  the  succes- 
sion, or  any  part  thereof,  by  paying  the  value  thereof,  as  the  limited 
acceptor  can,  according  to  the  proviso  of  Art.  1034,  which,  therefore, 
does  not  apply  correspondingly  in  this  case  (Art.  1057). 


Art.  1058 
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Section  3. 

:  Search  FOR  HEIRS.' 

(Sozoku-nirv  no'  sosaku). 

g '  '   .  ".    :  -Public  notice:  of  the  appointment  of  a  manager 

heirs  for  the  property  of  the  succession  and  public  notice 

to  the  creditors,  and  legatees-  of  the  ancestor  to 
send  in  their  claims  are  intended,  to  serve  the 
incidental  purpose  of  notifying  the  heir  (if  any)  of  the  commence- 
ment of  the  succession  in  his  favour  and  urging  him  to  come 
forward  and  take  up  the  succession,  over  and  above  the  purpose 
for  which  they  are  primarily  intended,  for  the  heir(s)  must  come 
forward  of  his  (their)  own  accord  if  he  (they)  become(s)  aware  of 
such  public  notice.  But  even  if  he  still  fails  to  appear,  "he  does  not 
forfeit  his  right  of  succession  until  another  step  has  been  taken  in 
his  favour  without  result.  Thus,  if  even  after  the  maturity  of 
the  period  mentioned  in  the  public  notice  given  as  contemplated 
above,  it  is  still  uncertain  whether  there  is  or  is, not  an  heir, 
the  Court  must,  oh  the  application  of  the'  manager  or  a  Public 
Procurator,  give  public  notice  ordering  the-  heir  (if  any)  to  assert 
his  right  within  a  specified  period,  which  must  not  be  less  than 
one  year  (Art;  1058).  If  no  person  asserts  his  right  as  heir  within 
the  said  period,  it  is  legally  considered  that  there  is  no  heir,  and 
the  property  of  the  succession  (that  is,  the  balance 
■   "  of  the  property  remaining  over  after  the  liquida- 

tion) vests  in  the  National  Treasury,  to  which,  therefore,  the 
manager  must  then  give  an  account  of  the  management  (Art. 
1059,  1).  After  the  property  has  thus  vested  in  the  National 
Treasury,  those  creditors  and  legatees  of  the  ancestor  who  have 
failed  to  obtain  payment  in  due  form  can  no  longer  exercise  their 
rights  (Art.  1059,  2).  The  public  notice  under  consideration  is, 
thus,  the  last  warning  not  merely  to  the  heir  (if  any),  but  to  the 
creditors  and  legatees  of  the  ancestor  also. 
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Section  4. 


In  whom  does  the  property  op  the  succession 
vest  in  the  meantime? 

While  all  this  process  is  going  on,  in  whom 

In  whom  does    fogg  tbe  property  of  the  succession  vest?    This 

property  kas  lone -been  a  mooted  question  among  jurists, 

succession  vest  °  .  °  J         ' 

in  meantime  ?   soaie  of  them  holding  that  it  is  an  estate  belonging 

to  nobody,  while  according  to  others  it  belongs 
to  an  unknown  imaginary  heir.  While  the  former  view  is  wholly 
untenable  in  view  of  legal  principles  obtaining 
at  present,  the  latter  is  inconvenient  in  practice 
though  it  may  be  sound  in  theory.  Under  the  Japanese  law,  the 
property  of  the  succession  is,  by  a  legal  fiction,  considered  as  a 
juridical  person ;  and  the  manager,  as  legal  representative  of  such 
juridical  person  (Art.  1051).  But  in  case  it  is  subsequently  as- 
certained that  there  is  an  heir,  such  heir  directly  succeeds  to  the 

rights  and  liabilities  of  the  ancestor  as  from  the 
Art  1055 

time  of  the  commencement  of  the  succession,  the 

juridical  person  being  considered  as  never  having  existed,  without 

prejudice,  however,  to  the  validity  of  acts  done  by  the  manager 

within  the  scope  of  his  powers  in  the  meantime  (Art.  1055). 
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CHAPTEE  VI. 

WILLS    (I-gm)* 

Section  1. 

iNTEQDUOTOEr  EeMAEKS. 

WUIb  A  Wil1  (yui9°n)  may  be  defined  as  a  "  formal 

unilateral  act  which   is   intended   to   take  effect 

^remwS17     subse9uent  t0  the  death  of  the  author  (testator)." 

That  it  takes  effect  after  the  death  of  the  author 

is  a  feature  which  distinguishes  the  act   from  ordinary  contracts 

and  other  acts  inter  vivos.     A  Will  may  be  made  at  any  time 

when  the  testator  is  on  the  verge  of  death  or  at  any  previous  time, 
but  it  can  be  altered  or  annulled  up  to  the  very  last  moment  of 
life,  its  tenor  and  substance  is  necessarily  determined  by  his  last 
intention.  A  mere  expression  of  intention  on  the  part  of  the  testator 
suffices  for  the  formation  of  a  Will — in  other  words,  there  is  no 
other  party  to  the  act,  though  it  is  a  different  question  whether 
the  other  party  involved  (such  as  the  person  nominated  heir  to  the 
testator)  acts  agreeably  to  the  intention  of  the  testator  and  so  gives 
the  desired  effect  to  the  Will. 

tnnn  In  view  of  the  fact  that  a  Will  is  thus  validly 

Art.  1060  .  J 

made  by  a  mere  expression  of  intention  on  the 

part  of  the  testator,  that  it  only  produces  an  effect  after  his  death, 

and  that  "  dead  men  tell  no  tales,"  it  is  clearly  desirable  that  there 

should  be  incontestable  evidence  to  prove  that  such  intention  has 

really  been  expressed  by  the  party  concerned,  and  thereby  obviate 

the  possibility  of  doubt  or  dispute.     For  this   reason  it  is  very 

properly  required  that  Wills  should  be  made  in  accordance  with 

eertain  fixed  formalities  (Art.  1060). 

While  a  Will  never  takes  effect  prior  to  the  death  of  the 

*  Also  "  Yui-gon." 
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testator,  the  exact  moment  from  which  it  produces  the  desired  effect 
varies  from  case  to  case. 

1.  When  a  Will  is  subject  to  neither  condition  nor  time- 

limit,   it  takes^  effect  upon  the   death  of  the  testator 

(Art.  1087,  1).     The  same  applies  when  a  Will 
Art  1087 

is  subject  to  a  condition  precedent  which  was  ful- 
filled prior  to  the'  commencement  of  the  succession. 

2.  If  a  Will  is  subject  to  a  condition  precedent  and  such 

condition  was  not  fulfilled  prior  to  the  death  of  the 
testator,  the  Will  is,  upon  the  death  of  the  testator, 
confirmed  to  be  a  juristic  act  subject  to  a  condition 
precedent,  and  the  act  produces  the  desired  effect  when 
the  condition  is  subsequently  fulfilled  (Art.  1087,  2). 

-3.     If  a  Will  is  subject  to  a  condition  subsequent  which  was 
fulfilled   prior  to  the  death  of  the  testator,  the.  Will 
never  produces  any  effect.     If,  pn  the  contrary,  such 
condition  was  not  fulfilled  prior  to  the  death  of  the 
testator,  it  takes  the  desired  effect  upon  the  death  of 
the  testator,  but    loses  its  effect  upon  the  fulfilment  of 
the  condition  later  on. 
These  rules,  however,  do  not  apply  where  it  is  otherwise  pro- 
vided, as  in  the  case  of  a  Will  nominating  a  heir  to  a  house  (which 
takes  effect  retroactively  as  from  the  time  of.  the  death  of  the  testator 
(Art.  981)  and  a  Will  acknowledging  an  illegitimate  child  (which 
takes  effect  as  from  the  time  of  birth  of  the  child  (Art.  832). 

It  is  not  merely  with  reference  to  succession  that  Wills  are 
made,  but  a  Will  may  be  made  in  order  to  effect  an  adoption,  to 
appoint  a  guardian  and  so  on ;  but  it  is  most  intimately  connected 
with  succession,  and  legal  relations  bearing  upon  succession  are 
largely  affected  by  Wills.  This  is  the  reason  why  Wills  are,  for  the' 
sake  of  convenience,  discussed  in  the  Book  dealing  with  Succession. 

We  have  seen  that  no  heir  to  propsrty  can  be  nominated  by 
Will ;  but  the  same  result  as  the  nomination  of  a  heir  to  property 
by  Will  can  be  brought  about  by  effecting  an  adoption  by  Will. 
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To  bequeath  a  legacy  by  a  universal  title  has  also  the  same  practical, 
effect. 

A  person  of  at.  least  full  fifteen,  years  of  age, 
Capacityfor     m      make  a  wm  ^  1061.      Jt]s  &  -^  ^ 

making  Will       ,.  ,      :  •  • 

which  can  only  be  done  by  the  testator  in  person 

Art.  1061  independently  of  the  Will  of  any  other  person : 
Art.  1062  ^  very  na*;ure  precludes  the  idea  of  representation 
by  another  person  or  the  necessity  of  obtaining 
the  consent  of  another  person.  Any  person  at  least  fifteen  years 
old  and  possessed  of  capacity  of  Will  may  make  a  Will  at  his 
or  her  discretion,  irrespective  of  whether  he  or  she  is  a  minor,  an 
"  incompetent  "  person,  a  "  quasi-incompetent  "  person  or  a  married 
woman  (Art.  1062).  Further,  it  is  sufficient  if  the  testator  has  the 
requisite  capacity  at  the  time  of  making  the  Will  (Art.  1063). 

But  there  is  one  special  case  where  a  person  is 

Art.  10b3       barred  from  making  a  Will  in  favour  of  a  certain 

Art  1066       person — that  is,  a  ward  cannot  make  a  Will  in 

favour  of  his  guardian  or  the  latter's  spouse   or 

lineal  descendants  so  long  as  the  account  of  the  guardianship  is  not 

completed1— &  provision   which  is  intended  to  prevent  a   guardian 

from   abusing   his   influence  for  selfish   purposes.     The  foregoing 

provision  does  not  apply  where  the  guardian  is  a  lineal  blood  relative 

or  the  spouse  or  a  brother  or  sister  of  the  ward  and  for  whose 

benefit  the  latter  will  naturally  desire  to  make  a  Will  (Art.  1066). 

Section  2. 

Forms  of  Wills  (I-gon  no  hoshiki). 

Sub-section  1. 

General  BemarJcs. 

We  have  seen  that  a  Will  is  a  formal  act — that  is,  an  act 
which  can  only  be  made  in  one  of  the  forms  prescribed  in  the  Code. 
These  forms  may  be  classified  into  (1)  ordinary  and  (2)  special. 
Ordinary  forms  are  those  which  are  to  be  followed  under  ordinary 
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circumstances,  while  special  forms  are  those  which  can  be  availed  of 
in  certain  special  cases  only.  The  following  are  the  rules  which 
apply  to  both  forms  of  Wills : — 

1.  No  Will  can  be  made  by  two  or  more 
Will  Dermitted  persons  by  one  and  the  same  deed  (Arts.  1075  and 

1084).  In  some  countries,  a  husband  and  wife 
Arts.  1075       may  make  a  ^jh  j^  one  ^ee^  for  tbe  beriefit  of 

each  other,  but  even  such  a  Will  is  void  here, 
where  in  no  circumstances  may  two  or  more  persons  make  a  Will 
in  common  by  a  single  deed. 

2.  Even   an    "  incompetent "    person  may 

Wills  by    m-    make  a  will  during  a  lucid  interval,  but  this  onlv 

competent"      .    ,,  ,°,  '  ,  ' 

nersons         m         presence  of  two  or  more  doctors,  who  must 

make  an  additional  statement  in  the  Will  that  the 
Arrs.  1073      testator  was  not  in  a  state  of  mental  alienation  at 

the  time  when  he  made  the  Will,  and  must  sign 
their  names  and  affix  their  seals  thereto.  But  in  case  a  Will  is 
made  by  a  secret  deed  (s9e  below),  the  said  statement  and  signatures 
and  seals  are  to  be  put  on  the  cover  (Arts.  1073  and  1084). 

3.  In  case  a  Will  is  to  be  attested  by  wit- 
Qualifications  ,     .     ,,  ,    ,, 

for  witnesses     jesses  or  made  in  the  presence  of  other  persons, 

to  Will         *^e  following  cannot  be  such  witnesses  or  persons 

present : — 
Art.  1074       r 

(1)    Minors ; 

(2)  "  Incompetent "  persons  or  "  quasi-incompetent "  persons 

(who  have  been  so  adjudged) ; 

(3)  Persons  who  are  deprived  of  public  rights  or  persons  who 

are  suspended  from  the  enjoyment  of  public  rights ; 

(4)  Spouse  of  the  testator  ; 

(5)  Presumptive  heirs  or  legatees  or  their  spouse  or  lineal 

blood  relatives ; 

(6)  (In  case  a  Notary  Public  takes  part  in  the  making  of  the 

Will),  persons  who  are  in  the  same  house  as  the  Notary 
or  his  lineal  blood  relatives  or  clerks  or  other  employees. 


Art.  1068 
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Sub-section,  2. 
Ordinary  Forms  (Futsu  hoshiJci). 

Except  in  cases  where  it  is  specially  permitted  to 

Ordinary        have  recourse  to  exceptional  forms,  a  Will  must  be 

made  in  one  of  the  following  forms  (Art.  1067)  :— 

Art.  1067         1.     Holographic  deed  form.     In  order  to' make  a 

Holographic  Wil1  ky  a  holographic  deed  (jihitsu  shosho), 

Wills  the  testator  must  write  the  whole  text  of 

the  document  and  date  and  sign  and  seal  it 

in  person  (Art.   1068,  1).     Any  insertion, 

erasure  or  other  alteration  is  void  unless  the  testator 

specifies  the  place,  makes  an  additional  statement  that 

such  alteration  is  made,  signs  it  separately,  and  affixes 

his  seal  to  the  place  of  the  alteration  (Art.  1068,  2). 

2.     Notarial  deed  (public  document)  form.     In 
Notarial  Wills  ordei.  to  make  a  will  by  a  notarial  deed, 

Art  1069  *ke  follow"1?  formalities  must  be  complied 

with  (Art.  1069) :— 

1.  That  at  least  two  witnesses  be  present ; 

2.  That  the  testator  make  an  oral  statement  of  the  tenor  of 

his  Will  to  a  Notary  Public  ; 

3.  That  the  Notary  Public  write  down  the  oral  statement  ot 

the  testator  and  read  it  to  the  testator  and  witnesses  : 

4.  That  the  testator  and  witnesses  sign   their  names  and 

affix  their  seals  to  the  writing  after  they  have  ascertained 
and  acknowledged  its  correctness  ;  but  in  case  the  testator 
is  unable  to  sign,  the  Notary  must  make  an  additional 
statement  of  the  fact  and  reason  in  lieu  of  the  signature 
(thus,  even  an  illiterate  person  can  make  a  Will  by  a 
notarial  deed,  but  no  person  who  is  unable  to  write  his 
own  name  at  least  can  be  a  witness  to  such  Will) ; 

5.  That  the  Notary  Public  make  an  additional  statement  that 

the  deed  is  one  which  has  been  drawn  up  according  to 
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the  formalities  provided  in  the  preceding  four  Numbers 
and  sign  his  name'  and  affix  his  seal  thereto ; 
6.     In  addition  to  the  foregoing  requirements  of  the  Code, 
the  deed  must  further  comply  with  all  the  requirements 
of  the  Law  Concerning  Public  Notaries.    For  example, 
no  alteration  in  the  writing  is  valid  unless  made  in 
accordance  with  the  provisions  of  the  said  Law. 
Although  this  may  at  first  sight  resemble  an  oral   form  of 
making  a  Will,  yet  really  it  is  not  because  the  testator  is  required  at 
least  to  affix  his  seal  to  the  document. 

3.    Secret  document  (mystic)  form.    Bymak- 

Secret  Wills     jng  a  "vvill  by  a  secret  document,  (himitsu  sliosho) 

Art  1070        *^e  *es*a*;or  mav  have  the  Will  authenticated  by  a 

Notary  without  divulging  the  contents  thereof  to  tbe 

Notary  or  any  other  person.     In  order  to  make  a  Will  by  a  secret 

document,  the  following  formalities  must  be  complied  with  (Art. 

1070,  1)  :— 

(1)  That  the  testator  sign  his  name  and  affix  his  seal  to  the 

document  (which  may  be  written  by  any  person) ; 

(2)  That  the  testator  close  up  the  document  and  seal  the  cover 

with  the  same  seal  as  he  has  used  in  the  document ; 

(3)  That  the  testator  produce  the  said   document  before  a 

Notary  Public  and  at  least  two  witnesses,  and  declare 
to  them  that  it  is  his  last  Will,  and  that  he  state  the 
name  and  domicile  of  the  draftsman  who  wrote  the 
document  (if  the  testator  himself  wrote  it,  it  suffices  for 
him  to  declare  tbe  fact ;  in  case  it  has  been  written  by 
another  person  his  name  and  domicile  are  required  be- 
cause his  evidence  may  be  wanted  in  the  event  of  a 
dispute  arising  about  the  Will)  ; 

(4)  That  the  Notary  Public  state  on  the  cover  the  date  on 

which  the  document  was  produced  and  the  declaration 
of  the  testator  as  per  above,  and  sign  his  name  and 
affix  his  seal  thereto,  the  testator  and.  witnesses  also 
signing  their  names  and  affixing  their  seals. 
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As  in  the  case  of  a  holographic  deed,  any  alteration  in  a  Will 
by  a  secret  deed  is  void  unless  the  testator  marks  the  place,  makes 
an  additional  statement  that  such  alteration  is  made,  specially  signs 
it  and  affixes  his  seal  to  the  place  of  the  alteration  (Art.  1068,  2). 

In  case  a  person  unable  to  speak  makes  a 
Will  by  a  secret  document,  the  testator  must,  in 
lieu  of  the  declaration,  write  with  his  own  hand  on  the  closed  cover, 
in  the  presence  of  the  Notary  Public  and  witnesses,  that  the  docu- 
ment is  his  Will,  and  the  name  and  domicile  of  the  draftsman 
who  wrote  it  (Art.  1072,  1).  In  such  case  the  Notary  must,  in 
place  of  the  statement  of  the  oral  declaration  of  the  testator,  write 
on  the  cover  that  the  testator  has  complied  with  the  formalities 
mentioned  above  (Art.  1072,  2). 

Even  if  a  Will  by  a  secret  document  is  defec- 
tive in  form  and  consequently  void  as  such,  it  is 
nevertheless  valid  as  one  by  a  holographic  Will,  if  it  satisfies  the 
formalities  required  for  the  latter  form  of  Wills  (Art.  No.  1068 
and  Art.  1071).  In  the  case  of  a  Will  by  a  secret  document  it  is 
not  necessary  for  the  testator  to  date  the  document,  because  it  is 
dated  by  the  Notary  on  the  cover  ;  but  in  order  that  the  document 
may  be  valid  as  a  holographic  Will  it  is  not  only  necessary  that  the 
whole  document  should  be  written  by  the  testator  himself,  but  also 
that  it  should  be  dated  by  him,  the  date  of  the  Will  being  then 
determined  by  the  date  set  down  the  testator,  and  not  by  the  day 
on  which  it  was  produced  to  the  Notary. 

Sub-section  3.    , 
Exceptional  Forms  (Tokubetsu  hoshiki). 

In   special  cases,    where   ordinary  forms   of 

Exceptional     making  a  Will  cannot  be  acted  on,  it  is  permissible 

ul '"  to  make  a  Will  in  a  special  form  prescribed  by  law. 

There  are  seven  special  forms  answering  to  seven  different  special 

circumstances. 
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1.     On  the  verge  of  death.     When  a  person 
of  death        on  ^e  verge  of  death  through  sickness  or  any- 
other  cause  desires  to  make  a  Will,  he  may  do  so 


in  the  presence  of  at  least  three  witnesses  by  mak- 
ing an  oral  declaration  of  its  purport  to  one  of  them.  In 
such  case  the  person  to  whom  the  oral  declaration  was  made  must 
write  it  down  and  read  it  over  to  the  testator  and  the  other  wit- 
nesses, and  thereupon  all  the  witnesses  must  sign  and  seal  the 
writing  after  having  acknowledged  its  correctness  (Art.  1076, 1). 

A  Will  made  under  the  foregoing  provision  is  void  unless,  with- 
in twenty  days  from  the  date  of  the  Will,  one  of  the  witnesses  or  a 
person  interested  applies  to  the  Local  Court  (of  the  place  of  domicile 
of  the  testator  if  he  is  still  alive,  or  of  the  place  of  the  commence- 
ment of  the  succession  if  he  is  dead)  and  have  it  confirmed  (Art.  1076, 
2).  Confirmation  {kaku-nin)  of  a  Will  is  a  judgment  by  which  the 
Will  is  publicly  certified  to  be  in  due  order  and  genuine  ;  therefore 
the  Court  must  not  confirm  a  Will  unless  it  is  satisfied  that  it  is  in 
due  order  and  represents  the  true  intention  of  the  testator  (Art. 
1076,  3). 

2.     In  a  place  cut  off  from  communication 

In  a  place       on  accounf  0f  an  infectious  disease.     A  person  in 

administra-      a   P^ace   which   by   an   administrative   measure  is 

tive  measure     isolated  from  the  outer  world  on  account  of  cholera, 

or  any  other  officially  recognized  infectious  disease, 

may  make  a  Will  in  the  presence  of  a  police  officer 
and  at  least  one  witness  (Art.  1077),  because  in  such  a  place  it  may 
be  difficult  for  one  to  avail  oneself  of  the  services  of  a  Notary  or  get 
more  witnesses. 

In  this  case  the  testator  need  not  write  the 

whole  document  himself,  but  the  document  must 
be  signed  and  sealed  by  the  testator,  the  draftsman,  the  persons 

required  to  be  present,  and  the  witnesses  (Art.  1082). 

If  there  is  a  person  who  is  unable  to  sign  or  seal, 
the  persons  present  or  the  witnesses  must  make  an  additional: 
explanatory  statement  of  the  fact  in  writing  (Art.  1083). 
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„.,..  3.     A  military  man  or  civilian  in  military 

Military  men  ■  " 

at  the  front      employment*   serving  at   the  front  may  make  a 

Art  1078  written  Will  in  the  presence  of  an  officer  or  depart- 
mental officerf  and  at  least  two  witnesses.  If 
there  is  no  such  officer  or  departmental  officer  on  the  spot,  a  warrant 
officer  or  non-commissioned  officer  may  be  substituted  for  him 
(Art.  1078,  1).  If  a  military  man  or  civilian  in  military  employ- 
ment is  in  a  hospital  owing  to  sickness  or  wounds,  a  written  Will 
can  be  made  by  him  in  the  presence  of  a  doctor  of  such  hospital 
and  at  least  two  witnesses  instead  of  an  officer  or  departmental 
officer  and  at  least  two  witnesses  as  provided  above  (Art.  1078,  2). 

In  this  case,  too,  the  testator  need  not  write 
.  ^e  whole  document  himself,  but  the   document 

must  be  signed  and  sealed  by  the  testator,  the  draftsman,  the  persons 
required  to  be  present  and  the  witnesses  (Art.  1082).     If  there  is  a 
person  unable  to  sign  or  seal,  the  witnesses  or  per- 
sons present  must  make  an  additional  explanatory 
statement  of  the  fact  in  writing  (Art.  1083). 

4.     In  the  case  of  a  military  man  or  civilian 

Military  men     ^n  mmtary  employment  serving  at  the  front  and 

,  on  the  verge  of  death  through  sickness,  wounds  or 

of  death         anv  other  cause,  he  may  make  an  oral  Will  in  the 

presence  of  two  or  more  witnesses  (Art.  1079,  1). 

Art  1079 

. »    ,,.        qj  a  ^..jj  ma(je  jn  j-kjg  manner,  the  gist  must  be 

written  down  and  signed  and  sealed  by  the  witnesses  (but  if  any 
witness  is  unable  to  sign  or  seal,  it  suffices  if  the  other  witnesses 
make  an  additional  statement  of  the  fact  in  writing 
(Art.  1083)  ;  and  one  of  the  witnesses,  or  a  person 
interested,  must  without  delay  have  it  confirmed  by  the  military  or 
naval  judge-advocate  (riji  or  sliuri)  :  otherwise  it  is  void  (Art.  1079, 
2).    The  judge-advocate  must  not  confirm  the  will  unless  he  be 

*  The  original  gunjin-gunzoku  include  military  and  naval  officers  and  men  and 
civilians  belonging  to  the  Army  and  Navy. 

t  ShdKo  sdtohvan= officers  of  the  intendant,  medical  and  vtterinary  corps. 
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satisfied  that  \t  is  in  due  order  and  represents  the  true  intention 
of  the  testator  (Art.  1079,  3). 

5.  On  board  a  vessel.     A  person  on  board  a 
,         man-of-war  or  any  other  vessel  belonging  to  the 

Navy  may  make  a  written  Will  in  the  presence 
Art.  1080         *         ~  A        ,       n    «      / 

of  an  officer  or  departmental  officer  (or  a  warrant- 
officer  or  non-commissioned  officer  if  there  is  no  officer  or  depart- 
mental officer  on  boarrO  and  at  least  two  witnesses  ;  while  a  person 
on  board  any  other  vessel  may  do  the  same  in  the  presence  of  the 
captain  or  a  purser  (jimu-in)  and  two  or  more  witnesses  (Art.  1080). 

In  thi3  case,  too,  the  testator  need  not  write 
Art  1082 

the  whole  document  himself,  but  it  must  be  signed 

and  sealed  by  the  testator,  the  draftsman,  the  persons  required  to  be 

present  and  the  witnesses  (Art.  1082).     If  there  is  a  person  unable 

to  sign  or  seal,  the  witnesses  or   persons  present  must  make  an 

additional  explanatory  statement  of  the  fact  in  writing  (Art.  1083). 

6.  On  board  a  vessel  in  distress.     A  person 
On  board  a             ,        ,  .   .      ,.  ,  .  , 

,  .  on  board  a  vessel  m  distress  may  make  an  oral 

distress  Will  in  tbe  presence  of  at  least  two  witnesses.  A 
Will  made  in  this  manner  must  be  written  down 
and  signed  and  sealed  by  the  witnesses  (but  if  any 
witness  is  unable  to  sign  or  seal  it  suffices  for  the  other  witnesses  to 
make  an  additional  statement  of  the  fact) ;  and  one  of  the  witnesses 
or  a  person  interested  must  have  it  confirmed  by  the  judge-advocate 
in  case  the  Will  has  been  made  on  a  vessel  belonging  to  the  Navy, 
or  by  the  Court  in  case  it  has  been  made  on  a  vessel  not  belonging 
to  the  Navy.  The  judge-advocate  or  the  Court  (as  the  case  may 
be)  must  not  confirm  the  Will  unless  he  is  satisfied  that  it  is  in 
due  order  and  represents  the  true  intention  of  the  testator  (Arts. 
1081  and  1083). 

In  all  the  cases  contemplated  in  Nos.  1-6,  any. 

insertion,  erasure  or  alteration  in  the  document  is 

void  unless  the  testator  or  draftsman  marks  the  place,  makes  an 

additional  statement  in  writing  that  such  alteration  is  made,  specially 
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signs  it,  and  affixes  his  seal  to  the  place  of  the  alteration  (Art.  108,4 
and  Art.  1068,  2). 

,  ,  ,.„,  A  Will  made  in  any  of  these  forms  loses  its 

Art.  1UOD  tx     i 

enect  as  such,  should  the  testator  live  for  six  months 

from  the  time  when  it  became  possible  for  him  to  make  a  Will  in  an 

ordinary  form  (Art.  1085) — because,  after  all,  it  is  an  irregular  Will 

made  under  extraordinary  circumstances. 

T       .     .  1.     In   a  foreign  country.     A   person  in  a 

country         foreign  country  may  make  a  Will  according  to  the 

law  of  that  country  ;  but  it  is  more  usual  for  him 
Art.  676 

to  make   one   according  to  the   law  of  his  own 

Art.  1086       country.     In   case   a  person  in  a  foreign  country 

desires  to  make  a  Will  by  a  notarial  deed,  or  by  a  secret  (mystic) 

document,  the  functions  of  a  Notary  Public  are  exercised  by  the 

Japanese  Consul  resident  in  that  country  (Art.  1086). 

A  documentary  Will — that  is,  a  Will  made  in  one  of  the 
ordinary  forms,  or  special  form  Nos.  2,  3,  5  or  7,  is  formed  when 
all  the  requisite  formalities  have  been  completed. 

An  oral  Will,  that  is,  a  Will  made  in  special  form  Nos.  1,  4  or 
6  is  likewise  void  until  the  requisite  formalities  have  been  completed  ; 
but  when  it  has  been  confirmed  by  the  Court  or  the  military  or  naval 
judge  advocate,  the  Will  is  legally  considered  to  have  been  made 
when  it  was  orally  delivered  by  the  testator. 

Section  3. 

Invalidity,  Lapse  and  Annulment  of  a  Will. 

(I-gon  no  muko,  shikko,  oyobi  torikeshi). 

I.  Invalidity  of  a  Will.    A  Will  is  void  (1) 
Invalidity       jf   jne  fegtator    had   no  capacity  for    making  it 

at  the  time  of  making,  (2)  if  the  party  in  whose 
favour  the  Will  was  made  is  legally  disqualified  to  be  a  recipient  of 
such  favour,  (3)  if  it  is  defective  in  form,  and  (4)  if  it  has  for  its 
object  a  matter  prejudicial  to  public  order. 

II.  Lapse  of  a  Will.    There  are  cases  where 
pse  o  a     i     ^  ^.jj  vajj^jy  uja^Q  Jogeg  ifcg  effect  in  consequence 
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q£  the  occurrence  of  some  event — as,  for  example,  when  a  child  is 
born  to  a  person  after  he  has  made  a  Will  nominating  an  heir  to 
his  house,  or  when  the  particular  subject-matter  of  a  legacy  was 
destroyed  by  vis  major  prior  to  the  death  of  the  testator. 

III.     Annulment  (revocation)  of  a  Will. 
A^aujj?.^t  (1)    Annulment  of  a    Will  by  the  testator 

himself.  A  Will  can  be  annulled  either  expressly 
or  impliedly,  (a)  The  testator  may  at  any  time  revoke  his  Will,  or 
any  part  thereof,  in  any  form  in  which  a  Will  can  be  made,  not 

necessarily  in  the  form  in   which  the  particular 

A  vt-   1124 

Will  was  made   (Art.    1124).     No  testator    can 

Art.  1128        wajve  (^3  ^gbt  to  revoke  his  Will  (Art.  1128), 

because  if  he  were  able  to  do  so  it  might  result  in  preventing  a  Will 

from  really  being  a  Will,  which  should  be  an  expression  of  his  free 

and  final  intentions. 

(b)     A  Will  is  deemed  to  have  been  revoked 
Art.  1125  ..  ,, 

impliedly : — 

1.     If  the  Will  conflicts  with  a  later  Will,  or  with  a  disposition 

inter  vivos  or  any  other  juristic  act  done  by  the  testator 

subsequent  to  the  date  of  the  Will ;  in  which  case  the 

part  of  the  Will  in  which  there  is  such  conflict  is  deemed 

to  have  been  revoked  by  the  later  act  (Art.  1125) ; 

2.     If  the  testator  has  deliberately  destroyed  the 
Art.  1126 

document    embodying    the    Will,    or    the 

subject-matter  of  a  legacy  ;  in  which  case  the  part  of  the 

Will  so  destroyed,  or  representing  the  part  of  the  legacy 

so  destroyed,  is  deemed   to  have  been  revoked  (Art. 

1126). 

When  a  Will  is  revoked  in  accordance  with 
Art.  1127 

the  foregoing  provisions,  it  is  wiped  off  the  slate 

altogether  :  if  the  testator  desires  to  revive  it,  he  must  make  a  new 

Will  to  the  same  effect.     In  short,  the  revocation  of  a-  Will  cannot 

be  revoked  except  the  act  was  due  to  fraud  or  coercion  (Art.  1127). 

(2)     Annulment  of  a  Will  by  a  person  other  than  the  testator. 

A  Will  cannot  be  annulled  by  any  person  except  the  "testator  so  long 
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as  the  latter  is  alive,  but  subsequent  to  his  death  there  are  two  cases 
where  his  Will  can  be  annulled  by  another  party. 

1.  When  the  Will  was  made  by  the  testator  as  a  result  of 

fraud  or  coercion  ;  in  which  case  the  Will  is  sometimes 
void,  sometimes  voidable  and  sometimes  valid,  (a)  In 
case  the  fraud  or  coercion  was  committed  by  the  would- 
be  heir  or  legatee  the  Will  is  void  because  the  offending 
party  is  then  disqualified  as  heir  or  legatee  (Arts.  969 
and  997).  (b)  In  case  the  offender  is  a  person  other 
than  the  would-be  heir  or  legatee  and  the  Will  relates 
to  &  matter  not  exclusively  personal  to  the  testator  (to  a 
legacy,  for  example),  the  Will  can  be  annulled  by  the 
heir  in  accordance  with  the  general  rule  governing  the 
annulment  of  juristic  acts  done  as  a  result  of  fraud  or 
coercion  (Arts.  96  and  120).  (c)  When  the  offender  is 
a  person  other  than  the  beneficiary  and  the  Will  relates 
to  a  matter  exclusively  personal  to  the  testator  (such  as 
the  nomination  of  an  heir  to  his  house,  the  acknowledg- 
ment of  an  illegitimate  child  and  so  on),  the  Will 
cannot  be  annulled  by  any  person  after  the  testator  is 
dead ; 

2.  When  the  person  who  has  received  a  burdensome  legacy 

does  not  perform  the  obligation  involved,  the  heir  may 
fix  a  reasonable  period  of  time  and  demand  performance 
within  such  period,  and  if  it  is  not  performed  in  time,  he 
may  apply  to  the  Court  for  the  annulment  of  the  Will 
(Art.  1129).  This  is  to  be' done  by  an  action  under  the 
Code  of  Civil  Procedure;  and  should  judgment 
annulling  the  Will  become  final  and  conclusive,  the 
Will  is  considered  as  never  to  have  existed. 
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Section  4. 

Execution  of  a  Will  (I-gon  no  shikko). 

Sub-section  1. 

Introductory  Bemarks. 

As  the  law  requires  that  a  Will  be  made  in  a  fixed  form,  so 
fixed  formalities  are  also  provided  for  the  execution  thereof  in  order 
to  obviate  fraud  and  dispute  and  to  give  full  effect  to  the  intention  of 
the  deceased.  As  to  the  nature  of  the  process  involved,  it  varies 
from  case  to  case.  In  the  case  of  a  Will  relating  to  a  legacy,  the 
subject-matter  of  the  legacy  has  to  be  delivered  to  the  legatee  ;  in  the 
case  of  a  Will  disinheriting  the  legal  presumptive  heir  to  a  house,  an 
action  must  be  brought  for  that  purpose,  and  so  on. 

Sub-section  2. 

Measures  Preliminary  to  'Execution. 
(Probate  and  Opening). 
(Kai/u  oyobi  ken-nin). 

The  custodian  of  a  Will  (or  the  heir  who  has 
Probate  and     discovered  a  will  of  which  there  is  no  custodian) 
Wills  rnust,  without  delay  upon  his  obtaining  knowledge 

of  the  commencement  of  the  succession,  present  the 
Will  to  the  Local  Court  of  the  place  of  the  commencement  of  the 
succession  and  apply  for  the  probate  thereof  (Art.  1106,  1).  "  Pro- 
bate "  in  Japan  consists  in  formally  inspecting  a  Will  to  ascertain 
whether  it  is  in  due  form,  whether  it  is  not  a  forged  or  fraudulently 
altered  document,  etc  ,«and  recording  the  result  in 
a  protocol.  In  other  words,  it  is  a  merely  a  pro- 
cedure of  inspection,  the  object  of  which  is  to  certify  to  the  actual 
condition  of  the  Will  and  so  prevent  dispute  and  anticipate  forgery 
and  fraudulent  alteration.  Confirmation  (kaku-nin),  to  which  we 
referred  when  discussing  the  forms  of  Wills,  is  a  requirement  for  the 
formation  of  a  Will  in  certain  cases,  while  probate  (Jken-nin)  is  a 


WILLS  (i-gon)  763 

condition  precedent  to  the  execution  of  a  Will.  It  therefore  follows 
that  probate  formalities  must  be  observed  even  in  regard  to  a 
confirmed  Will.  But  in  the  case  of  a  Will  made  by  a  notarial 
deed  no  probate  is  required  (Art.  1106,  2). 

Not  merely  in  the  case  of  a  Will  by  a  secret  deed,  but  in  the 
case  of  any  other  sealed  Will,  the  document  must  be  produced  to  the 
Court  unopened  out  of  deference  to  the  wishes  of  the  testator.  The 
Court  must  then  fix  a  day  for  opening  it,  and  summon  the  heir  to 
be  present  at  the  opening  thereof.  But  after  the  summons  has  been 
issued  in  due  form,  the  Court  may  open  the  Will  on  the  appointed 
day  irrespective  of  whether  the  heir  or  his  proxy  is  present  or  absent. 
Although  Art.  1106,  3  provides  that  "  a  sealed  Will  may  not  be 
opened  except  at  the  Court  and  in  the  presence  of  the  heir  or  his 
representative,"  and  nothing  is  said  as  to  what  is  to  be  done  if  the 
heir  should  persistently  refuse  to  appear,  we  find  that  this  defect  is 
remedied  by  Art.  115,  1  of  the  Law  Concerning  the  Procedure  in 
"Non-contentious  Matters,  which  provides  that  "  if  the  heir  or  his 
representative  is  not  present  at  the  opening,  the  Court  must  notify 
the  heir  that  it  has  been  opened."  This  clearly  implies  that  a  Will 
can  be  opened  by  the  Court  even  in  the  absence  of  the  heir  or  his 
representative. 

In  order  to  enforce  observance  of  these  forma- 

Art  1107 

lities  of  probate  and  opening,  it  is  further  provid- 
ed that  any  person  who  omits  to  present  a  Will  to  the  Court  for 
probate,  or  executes  it  without  obtaining  probate,  or  opens  it  outside 
of  the  Court,  shall  be  punished  by  a  fine  not  exceeding  Yen  200 
(Art.  1107). 

Sub-section  3. 

Formalities  of  Execution. 

{I-gon  shikko  no  tetsudzuki). 

There  are  Wills  which  are  mere  expressions  of  intention  and  do 
not  require  execution,  such  being  Wills  nominating  guardians, 
supervisors  of  guardianship,  or  members  of  a  family  council,  Wills 
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fixing  the  respective  portions  of  the  common  heirs  to  property,  or 
forbidding  the  partition  of  the  property  of  the  succession,  etc. 

In  other  cases — that  is,  in  the  case  of  Wills  requiring  execution 
— they  are  carried  into  effect  by  different  persons  in  different  cases. 
Thus  :— 

(1)  A  Will  relating  to  a  legacy  by  a  particular  title  or  act  of 

endowment  is  to  be  executed  by  the  heir  (who  is  the 
successor  to  the  property  relations  in  which  the  ancestor 
was  involved)  and/or  by  the  legatee  by  a  universal  title 
(if  any),  unless  the  testator  expressed  a  different  inten- 
tion, that  is,  appointed  a  special  executor.  As  a  matter 
of  fact,  an  executor  is  usually  appointed  in  such  a  case, 
but  if  there  is  no  executor  the  duty  of  executing  the 
Will  devolves  upon  the  heir  or  the  legatee  by  a  universal 
title ; 

(2)  A  Will  acknowledging  an  illegitimate  child  (Art.  829,  2) 

or  effecting  an  adoption  (Art.  848),  a  Will  nominating 
an  heir  to  a  house  or  annulling  such  nomination  (Art. 
981),  a  Will  disinheriting  a  legal  presumptive  heir  to  a 
house  or  to  property  or  annulling  such  disinheritance 
(Arts.  976,  977  and  1000)— in  short— Wills  relating  to 
matters  exclusively  personal  to  the  testator — matters 
in  respect  to  which  the  heir  is  not  successor  to  the 
ancestor — cannot  be  executed  by  the  heir  because  he  is 
the  heir :  they  must  necessarily  be  executed  by  ex- 
ecutors ; 

(3)  In  the  case  of  a  Will  relating  to  a  burdensome  legacy,  the 

legatee  must  undertake  the  execution  thereof. 

When  a  Will  is  to  be  executed  by  the  heir,  or  the  legatee  by  a 
universal  title  or  the  recipient  of  the  burdensome  legacy  to  which  it 
relates,  there  are  no  special  provisions  according  to  which  it  is  to  be 
carried  into  effect.  It  suffices  for  the  party  to  execute  the  Will  ac- 
cording to  its  tenor. 

As  regards  executors  and  their  powers  and  duties,  the  Code 
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contains  special  provisions,  which  will  be  discussed  in  the  following 
sub-section. 

a  +  iioq  ^  *ne  expenses  relating  to  the  execution  of  a 

*    H**"  TXT'll     C     11 

Will  falls  to  the  charge  of  the  property  of  the  suc- 
cession, without,  however,  causing  any.  prejudice  to  the  legal  portion 
of  the  heir  (Art.  1123). 

Sub-section   4. 
Executors  {I-gon  shikko-sha). 

In  the  foregoing  sub-section,  we  have  seen  (1)  that  in  some  cases 

no  executor  is  needed,  (2)  that  in  others  there  must  be  an  executor 

and  (3)  that  in  yet  others  there  may  be  an  executor.     In  the  last 

case  though  an  executor  (if  any)  deals  with  the  payment  of  legacies 

and  other  matters  (which  in  the  absence  of  an  executor  would  fall  to 

the  charge  of  the  heir),  yet  he  does  not  attend  to  the  business  for 

the  benefit  of  the  heir.     On   the   contrary,  he  does  so  as  an  organ 

established  for  fear  that  the  heir  may  not  act  in  accordance  with  the 

testator's  desire.     But  as  no  person  can  represent  a  dead  person  and, 

moreover,  the  property  he  handles  is  part  and  parcel  of  the  property 

of  the  succession  which  is  provisionally  vested  in  the 

reDresentative    ^e'r'  ^e  *s  ^e8a^v  deemed  to  be  the  representative 

of  heir  °f  the  heir,  (Art.  1117) ;  but  as  his  authority  is  not 

derived  from   the  wish   of  the  heir,  he  must  be 

....       ,        regar(iefl  as  a  species  of  legal  representative  in  the 

same  manner  as  a  guardian.     In  like  manner,  when  the  property  of 

the  succession  is  vested  in  a  legatee  by  a  universal  title,  who  then 

possesses  the  same  rights  and  duties  as  heir  to  property,  the  executor 

is  to  be  regarded  as  the  legal  representative  of  such  legatee. 

Persona  not  ^°  mcaPaci';ated  person  (minor,   "  incompe- 

eligibleas       tent"'   person,     "quasi-incompetent"    person   or 
executors       married   woman)   or  bankrupt  of  any  description 
Art.  1111        can  De  an  executor  (Art.  1111). 
„.  .  An  executor  may  be  either  nominated  (by 

executors       the  testator)  or  chosen  (by  the  Court). 
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(1)  A  testator  may  by  Will  nominate  one  or 
Nominated  ,  ...  , ,  .  ., 

tors       more  executors    or  likewise    commission   a   third 

person  (that  is,  a  person  other  than  the  parties 
to  the  legal  relations  which  the  particular  Will  is 
intended  to  bring  about)  to  do.so  (Art.  1108,  1). 

The  person  commissioned  to  nominate  an  executor  has  the 
option  of  either  accepting  or  refusing  such  commission.  If  he  ac- 
cepts the  request,  he  must,  without  delay,  make  the  nomination, 
which  is  to  be  done  by  notice  to  the  heirs  (Art.  1108,  2).  If  he 
wishes  to  decline  the  commission,  he  must  also  notify  the  heirs  of  his 
intention  without  delay  (Art.  1108,  3). 

The  nomination  of  an  executor  by  the  ancestor,  or  by  the  person 

commissioned  by  the  ancestor,  is  not  necessarily  binding  upon  the 

person  thus   nominated.     On  the  contrary,  the  latter  may  freely 

accept  or  decline  the  nomination  by  expressing  his  intention  to  the 

heir  (or  legatee  by  a  universal  title)  one  way  or  the  other.     In  case 

he  accepts  the  nomination,  he  must  immediately 
Art  1109 

" proceed  with  his  duties  (Art.  1109).     If  he  gives  no 

Art.  1110        intimation  to  the  heirs  (or  legatee  by  a  universal 

title)  in   due   course,    the    heirs    (legatee    by    a    universal    title) 

or   any   other  persons  interested  may  fix  a  reasonable  period  of 

time  and  call  upon  the  executor  to  give  a  definite  answer  within 

such  period  of  time  as  to  whether  he   will  consent  to  assume  the 

position  or  not.     If  the  executor  does  not  give  a  definite  answer  to 

the  heir  (or  legatee  by  a  universal  title)  in  time,  he  is  deemed  to  have 

consented  to  assume  the  position  (Art.  1110). 

(2)  A  chosen  executor.     If  there  is  no  executor, 

or  if  the  executor  has  died  or  otherwise  ceased  to 
executors 

exist,  the  Court  (Local  Court  of  the  place  of  the 
commencement  of  the  succession)  may,  on  the  ap- 
plication of  any  person  interested,  choose  one  or  more  executors 
(Art.  1112  and  Law  Concerning  the  Procedure  in  Non-contentious 
Matters,  Arts.  107  and  108) — that  is,  in  the  case  of  a  Will  respect- 
ing which  there  must  an  executor,  the  Court  must,  on  demand,  ap- 
point an  executor  ;  but  in  cases  where  it  is  not  absolutely  necessary 
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that  there  should  be  an  executor  but  there  may  be  one,  the  Court 
need  not  always  appoint  one  even  though  application  be  made  for 
such  appointment ;  if  it  refuses  to  appoint  an  executor,  the  Will  must 
be  executed  by  the  heir  (or  legatee  by  a  universal  title). 

While  an  executor  nominated  by  the  ancestor  may  freely  de- 
cline to  accept  the  appointment,  an  executor  chosen  by  the  Court 
may  not -do  so  except  for  a  just  reason  (Art.  1112,  2),  the  reason 
being  that  if  nominees-  were  permitted  to  decline  to  accept  the 
appointment  for  any  trivial  reason,  there  might  be  no  person  to 
undertake  the  charge. 

How  business  -*-n  cass  ^ere  are  two  or  more  executors,  their 

is  done  when     duties  are  performed  by  a  majority  vote  unless  a 

there  are        different  intention  be  expressed  by  the  testator  (Art. 

several         1119j  jn    ThuS)  if  fche  testator  has  reqUired  that  the 

executors 

executors  should  always  act  by  a  unanimous  vote, 

Art.  Ilia  ^ey  can  onjy  exercise  their  functions  as  a  united 
unit.  If  the  work  is  specifically  distributed  among  the  executors, 
each  executor  may  act  independently  within  his  own  sphere.  But 
whether  their  functions  are  to  be  exercised  by  a  majority  vote,  or  ac- 
cording to  a  different  expression  of  intention  by  the  testator,  each 
executor  may  act  independently  so  far  as  acts  of  preservation  are 
concerned  (Art.  1119,  2),  because  these  acts  often  require  prompt 
attention  and  irremediable  losses  might  be  incurred  if  a  meeting  of  the 
executors  had  to  be  arranged  to  discuss  and  deliberate  upon  the 
necessity  or  expediency  of  each  and  every  act  of  preservation. 

In  the  case  of  a  Will  respecting  which  there  must  be  an  ex- 
ecutor, the  executor  is  an  independent  organ  of  execution,  and  his 
duties  are  performed  according  to  the  provisions  of  the  law  dealing 
with  such  Will.  In  the  case  of  a  Will  disinheriting  an  heir  to  a 
house,  for  example,  the  executor  must  act  according  to  Art.  981  of 
the  Code  and  Arts.  140-145  of  the  Law  Concerning  Family 
Eegistries. 

But  in  the  case  of  a  Will  respecting  which  there  may  be  an 
executor, — that  is,  a  Will  relating  to  a  legacy  or  act  of  endowment,  his 
quality  is  different,  for  he  performs  his  duties  as  legal  representative 
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of  the  heir  (or  legatee  by  a  universal  title),  as  we  have  already  seen. 
In  this  case,  the  executor  is  subject  io  the  following  rules  : 

1.  He  must, -without  delay,  prepare  an  inventory  of  the  pro- 

perty of  the  succession  and  deliver  it  to  the  heir  (or 
legatee  by  a  universal  title)  (Art.  1113,  1).  On 
the  demand  of  the  heir  (or  legatee  by  a  universal 

title),  he  must  prepare  the  inventory  in  the  presence  of 

the  heir  (or  legatee  by  a  universal  title)  or  get  a  Notary 

Public  to  do  so  (Art.  1113,  2)  ; 

2.  He  has  the  right  and  duty  to  do  all  acts  necessary  for 

the    management   of    the   property    of    the    suc- 
Art  1114 

cession  and    the    execution    of  the    Will     (Art. 

1114,  1) ; 

He  must  carry  the  Will  into  execution  with  the 
care  and  attention  of  a  good  manager  (Art.  1114,  2 
and  Art.  644) ; 

On  the  demand  of  the  heir  (or  legatee  by  a  univer- 
sal title),  he  must  at  all  times  report  on  the  state  of  the 
affairs  under  his  management ;  and  on  the  termination 
of  his  duties,  he  must  give  the  heir  (or  legatee  by  a  uni- 
versal title)  a  full  account  of  the  whole  affair  (Art.  1114, 
2  and  Art.  645) ; 

He  must  deliver  to  the  heir  (or  legatee  by  a  univer- 
sal title)  the  monies  or  other  things,  or  transfer  the 
right,  which  he  has  received  or  acquired  in  the  perform- 
ance of  his  duties  (Art.  1114,  2  and  Art.  646) ; 

If  he  has  spent  on  his  own  account  monies  which 
ought  to  be  delivered  to  the  heir  (or  legatee  by  a  uni- 
versal title)  or  to  be  used  for  the  latter's  benefit,  he  must 
pay  interest  thereon  from  the  day  on  which  they  were 
spent  as  well  as  damages  (if  any)  (Art.  1114,  2  and 
Art.  646) ; 

If  •  he  has  disbursed  expenses  reasonably  judging 
them  to  be  necessary  for  the  performance  of  his  duties, 
he  can  require  the  heir  (or  legatee  by  a  universal  title) 
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to  reimburse  them,  with  interest  thereon  from  the  day 
of  disbursement;  if  he  has  contracted  obligations 
reasonably  judging  them  to  be  necessary  for  the  per- 
formance of  his  duties,  he  may  require  the  heir  (or 
legatee  by  a  universal  title)  to  perform  them  in  his  place 
or  furnish  reasonable  security  for  them  if  they  are  not 
yet  due  ;  and  if  he  has,  without  any  fault  on  his  part, 
sustained  losses  in  the  performance  of  his  duties,  he 
may  make  a  demand  upon  the  heir  (or  legatee  by  a  uni- 
versal title)  claiming  compensation  for  such  losses  (Art. 
1114,  2  and  Art.  650). 

3.  If  there  is  an  executor,  the  heir  (or  legatee  by  a  universal 

title)  may  not  dispose  of  the  property  of  the  succession 

or  do  any   other  act   calculated    to    obstruct   the 
Art.  1115 

execution   of  the   Will   (Art.    1115).     So,  should 

the  heir,  for  example,  take  away  property  which  is  in 
charge  of  the  executor,  the  latter  has  the  right  to  de- 
mand restoration  thereof. 

4.  In  case  the  Will  relates  to  some  specific  property  only,  the 

foregoing  rules    apply    to   such  specific  property 
ArtU16        only  (Art.  1116). 

5.  Inasmuch  as  he  has  been  appointed  executor  in  virtue  of 

the  special  confidence  placed  in  him  because  of  his  per- 
sonal character,  etc.,  the  executor  may  not  commit 
Art  1118 

the  performance   of  his  duties  to  a  third  person 

except  under  unavoidable  circumstances ;  but  this 
does  not  apply  if  the  testator  has  expressed  a  different 
intention  in  his  Will  (Art.  1118,  1).  In  case  an  executor 
causes  a  third  person  to  act  for  him  according  to  a  special 
intention  expressed  by  the  testator  in  his  Will,  he  is 
answerable  to  the  heir  (or  legatee  by  a  universal  title)  for 
the  appointment  and  supervision  of  such  sub-repre- 
sentative, but  if  such  sub-representative  has  been  ap- 
pointed according  to  a  special  nomination  by  the  testator 
himself,  he  (the  executor)  is  not  responsible  for  the 
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sub-agent  unless,  knowing  of  the  latter's  unfitness  or 
untrustworfhiness>  he  has  failed  to  inform  tbe  heir  (or 
legatee  by  a  universal  title)  of  the  fact,  or  to  revoke 
such  substitution  (Ait.  1118,  2  and  Art.  105). 

An  executor  nominated  by  the  testator  is  en- 
Remuneration  tjtieci  £0  remuneration  only  when  the  matter  is 
Art  1120  provided  for  in  the  Will  (Art.  1120,  1).  In  the 
case  of  an  executor  appointed  by  the  Court,  how- 
ever, the  latter  may  fix  a  remuneration  for  him  according  to 
circumstances  (Art.  1120,  2).  In  the  case  of  an  executor  entitled 
to  remuneration  either  in  virtue  of  the  Will  or  a  judgment,  the 
provisions  of  Art.  648,  2'  and  3  apply  mutatis  mutandis — in  other 
words,  he  cannot  demand  remuneration  until  his  duties  have  been 
completely  performed,  but  if  the  remuneration  is  fixed  by  periods 
(as  so  much  per  month,  for  instance),  payment  can  be  demanded  at 
the  end  of  each  period  (at  the  end  of  the  month,  for  instance).  If, 
prior  to  the  completion  of  the  business  on  hand,  the  powers  of  an 
executor  are  brought  to  a  termination  by  a  cause  not  imputable  to 
him,  the  executor  may  demand  payment  in  proportion  to  the  work 
so  far  done,  but  if  his  powers  have  been  terminated  by  a  cause 
imputable  to  him,  he  cannot  demand  any  payment  at  all. 

The  powers  of  an  executor  are  terminated  : — 
Termination  ^    By  the  compiete  execution  of  the  Will ; 

of  executor  ^    By  the  executor  becoming  disqualified  for 

the  position  or  dying  ; 

(3)  By  resignation,  because  an  executor  may  resign  even  after 

his  assumption  of  the  position  if  there  be  good  reason 
(Art.  1121,  2  ;  Law  Concerning  the  Procedure  in 
Non-contentious  Matters,  Arts.  107  and  108) ; 
if  an  executor  chosen  by  the  Court  desires  to  resign  he 
must  notify  his  wishes  to  the  Court ;  while  in  the  case 
of  an  executor  nominated  by  the  ancestor,  the  intention 
to  resign  is  to  be  expressed  to  the  heir  (or  legatee  by  a 
universal  title) ; 

(4)  By  removal ;  if  an  executor  should  neglect  his  duties,  or 
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if  there  be  any  other  good  reason,  any  person  interested 

may  apply  to  the  Court  for  the  removal  of  such 

executor  (Art.  1121,  1  and  Law  Concerning  the 

Procedure    in    Non-contentious    Matters.       Arts.   107 

and  108). 

If,  at  the  time  when  the  powers  of  an  executor 
are  terminated,  there  is  any  pressing  business  that 
requires  prompt  attention,  he  must  (if  he  can)  adopt  such  necessary 
measures  as  the  occasion  calls  for  until  the  heir  (or  legatee  by  a 
universal  title)  or  a  new  executor  be  able  to  attend  to  the  business. 
Further,  even  though  his  powers  have  been  actually  terminated, 
the  fact  cannot  be  set  up  by  him  against  the  heir  (or  legatee  by  a 
universal  title)  until  the  latter  has  been  notified  thereof  or  already 
knows  about  it  (Art.  1122  ;  in  reference  vide  Arts.  654  and  655). 
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CHAPTER  7. 

LEGACIES. 
(Izo). 

Section  1. 
Geneeal  Remabks. 

A  most  important  matter  which  is  to  be  con- 

°  sidered  in  connection  with  Wills  is  that  of  legacies. 

A  "  legacy  "  (izo)  is  a  unilateral  and  gratuitous  juristic  act  to  be 

done  by  Will  by  which  a  person  gives  some  pecuniary  (property) 

advantage  to  another  (either  natural  or  artificial)  who  is  not  his  heir. 

Art.  1064  of  the  Code  provides  that  in  so  far 

as  the  provisions  relating  to  legal  portions  are  not 

contravened,  a  testator  may  wholly  or  partly  dispose  of  his  property 

by  a  universal  or  a  particular  title.     So  a  legacy  may  be  either  by  a, 

universal  or  a  particular  title.     A   legacy   by  a  particular  title 

(tokutei  meigi  no  izo  or  simply  tohutei  izo)  has  for  its  object  the- 

transfer  of  a  specific  property  right  (specific  property  rights),  so  it 

resembles  a  gift ;  but  there  is  a  fundamental  difference  between  a. 

gift  and  a  legacy  in  that  the  latter  is  a  unilateral  act  and  also  a. 

disposition  that  always  takes  effect  upon  the  death  of  the  author. 

A  legacy  by  a  universal  title  (hokivatsu  meigi  no  izo,  or  simply 
hokwatsu  izo)  is  a  legacy  having  for  its  object  the  transfer  of  the 
whole  or  an  abstract  portion  (say  one-half  or  one- third)  of  the 
property  relations  (including  both  assets  and  liabilities)  of  the 
testator.  As  a  consequence,  a  legacy  of  this  kind  is  closely  akin  to 
succession  to  property,  the  line  of  demarcation  between  them  being 
found  in  the  fact  that  while  succession  to  property  is  entered  upon 
by  operation  of  law,  a  legacy  owes  its  existence  to  the  will  of  a 
particular  person  (the  testator)  and  that  there  may  be  a  legacy  by  a 
universal  title  even  in  the  case  of  succession  to  a  house. 
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1  For  purposes  of  a  legacy,  a  child  in  the  womb 

is  regarded  as  already  born.  No  person  who  has 
done  acts  enumerated  in  Art.  969  to  the  testator  may  receive  a 
legacy  (Art.  1065). 

Section  2. 

Legacies  by  a  Universal  Title. 
(Hokwatsu-meigi  no  Izo). 

It  is  only  when  there  is  no  heir,  or  the  head 

legacies  by      0f  tbQ  house  (to  which  he  belongs)  is  the  only 

universal  title       .  °  ; 

heir  to  property,  that  a  person  can  dispose  of  aZi 

his  property   relations  by   way   of  a  legacy   by  a  universal  title, 

because  legacies  can  be  made  only  in  so  far  as  the  provisions  relating 

to  legal  portions  are  not  contravened,  and  every  heir  to  a  house,  and 

any  heir  to  property  other  than  the  head  of  the  house,  is  entitled  to 

a  legal  portion  (Arts.  1130-1131. 

Whether  the  succession  in  question  is  to  a  house  or  to  property, 

a  testator  may  make  a  legacy  by  a  universal  title,  at  least  in  respect 

to  an  abstract  portion  of  his  property  relations  ;  but  since  a  legacy 

is  always  a  disposition  of  property,  the  headship  of  a  house  or  any 

other  similar  right  cannot  be  included  in  a  legacy. 

As  to  the   effect  of  a  legacy  by  a  universal 

CC  f  title,  it  is  provided  that  a  legatee  by  a  universal 

universal  title    title  has  the  same  rights  and  duties  as  an  heir  to 

property  (Art.  1092). 

Art.  1092        *    lwT 

Thus : — 

(1)  He  succeeds  to  the  whole  or  part  of  the  property  rights 

and  liabilities  of  the  testator  (with  the  exception  of 
those  exclusively  personal  to  the  latter) ;  unless  a  de- 
finite intention  has  been  expressed  by  the  testator,  he 
is  also  bound  to  pay  legacies  by  a  particular  title  ; 

(2)  As  regards  the  relations   between  several   legatees  by  a 

universal  title  and  the  relations  between  an  heir  (to  a 
house  or  property,  as  the  case  may  be)  and  a  legatee  by 
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a  universal  title,  the  provisions  governing  the  relations 
of  several  co-heirs  to  property  apply  mutatis  mutandis'; 
(3)  The  provisions  relating  to  the  acceptance  and  renunciation 
of  succession  to  property,  and  also  those  relating  to 
separation  of  property  apply  mutatis  mutandis  with 
reference  to  legatees  by  a  universal  title. 

Section  3. 

Legacies  by  a  Particular  Title. 
(Tokutei-meigi  no  Izo). 

When  a  legacy  has  for  its  object  the  disposal 

Legacies        0f  a  gpecific  property  right,  or  specific  property 

lar  title        rights,  such  legacy  is  a  legacy  by  a  particular  title. 

It  is  distinguished  from  a  legacy  by  a  universal 

title  in  (1)  that  it  involves  no  performance  of  any  liability  of  the. 

testator  and  (2)  that  its  subject-matter  is  a  specific  property  right  or 

specific  property  rights  instead  of  the  whole  or  an  abstract  portion 

of  the  property  relations  (assets  and  liabilities)  of  the  testator. 

While  a  legatee  by  a  universal  title  has  the 

Person  bound    same  righfcs  and  duties  as  an  heir  to  property,  such 

is  not  the  case  with. a  legatee  by  a  particular  title. 

In  respect  to  a  legacy  by  a  particular  title,  therefore,  there  must  be 

somebody  responsible  for  the  performance  thereof.     Such  person 

is  called  a  "  person  bound  by  a  legacy  "  (izo  gimusha). 

The  person  bound  by  a  legacy  is,  as  a"  rule,  the  heir  and/or 
legatee  by  a  universal  title,  but  the  testator  may  in  his  will  designate 
one  or  more  of  the  heirs  and  legatees  by  a  universal  title  as  a  person 
bound  by  one  or  all  of  his  legacies  by  a  particular  title,  or  one 
legatee  by  a  particular  title  may  be  appointed  the  person  bound  by 
another  legacy  by  a  particular:  title  bequeathed  by  the  same  testator. 
In  such  a  case  the  former  legacy  by  a  particular  title  is  known  as  a 
burdensome  legacy — a  subject  which  will  be  discussed  in  the  follow- 
ing section. 
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Acceptance  "^  'egaCy  by  a  Particular  title  may  be  accepted 

and  renuncia-    or  reDounced  at  any  time  subsequent  to  the  death, 

tion  of  a        or  if  it  is  subject  to  a  condition  precedent,  at  any 

legacy  by       time  so  long  as  the  condition  is  pending  but  always 

particular  title  ^sequent  to  the  death  of  the  testator. 

Renunciation  Benunciation  of  a  legacy  has  for  its  objeet  to 

Art  1088       bring  things  back  to  the  condition  in  which  they 

would  be  if  no  such  legacy  was  bequeathed,  and  so 

it  takes  effect  retroactively  from  the  time  of  the  death  of  the  testator 

(Art.  1088).     It  is  hardly  necessary  to  add  that  there  can  be  no 

limited  acceptance  of  a  legacy  by  a  particular  title  because  the  latter 

usually  means  the  transfer  of  a  property  right  (property  rights)  free 

of  encumbrance  ;  and  for  burdensome  legacies  special  provisions  are 

included  in  Art.  1104. 

Acceptance  or  renunciation  of  a  legacy  is  to  be  effected  by  notice 
(in  any  form)  to  the  person  bound  by  the  legacy. 

.___  There  is  no  fixed  period  within  which  such 

Art.  1089  .  .  ,r  L   ,  , 

acceptance   or   renunciation    must   be  made ;  but 

as  things  cannot  be  left  unsettled  for  ever,  the  person  bound  by  the 

legacy,  or  any  other  person  interested,  may  fix  a  reasonable  time 

and  notify  the  legatee  to  aceept  or  renounce  the  legacy  within  such 

period ;  if  the  legatee  does  not  express  his  intention  to  the  person 

bound  by  the  legacy  either  one  way  or  the  other,  he  is  legally 

deemed  to  have  accepted  the  legacy  (Art.  1089). 

Should  a  legatee  die  before  he  has  accepted  or 

■  t-         renounced  the  legacy,  his  heir  succeeds  to  his  right 

by  heir         *°  accept  or  waive  the  legacy,  among  his  other 

rights,  and  may,  within  the  scope  of  his  (the  heir's) 
Art.  1090         .  ,  ,      .  ,  .»      , 

right  of  succession,    accept   or  waive  the   legacy 

except  the  testator  has  expressed  a  different  intention — that  is,  has 

expressed  the  intention  that  the  legatee's  heir  shall  have  no  such 

right  (Art.  1090). 

Acceptance  or  renunciation  of  a  legacy  cannot 

.  „.         be    revoked    (Art.    1091,    1),  except    when    such 
renunciation  x  .  J- 

irrevocable      acceptance  or  renunciation  was  effected  as  a  result 
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of  fraud  or  coercion,  or  by  an  incapacitated  person 
Art.  1091  ...      ,   ,.  J  ,  ..        *       ,      , 

without  the  concurrence  of  his  or  her  legal  repre- 
sentative, curator  or  husband,  or  in  violation  of  the  provisions  of  the 
Book  of  Eelatives ;  but  even  in  the  latter  case  the  right  of  annul- 
ment is  terminated  by  prescription  if  not  exercised  within  six  months 
from  the  time  when  it  became  possible  for  the  party  concerned  to 
ratify  the  act,  or  within  ten  years  from  the  time  of  the  acceptance  or 
renunciation  (Art.  1091,  2  ;  in  reference  vide  Art.  1022,  2). 

Effect  of  a  legacy  by  a  particular  title 

A.  When  a  specific  thing  (that  is,  a  right — such  as  ownership 
— in  a  specific  thing)  is  the  subject-matter  of  a  legacy.  (1)  In 
such  a  case  the  person  bound  by  the  legacy  is  bound  to  deliver  the 
thing  in  the  condition  in  which  it  is  found  at  the  time  when  the 
legacy  takes  effect.  Therefore,  he  is  under  no  obligation  of 
warranty  against  defects  existing  prior  to  the  said  time.  In  the 
case  of  a  legacy  subject  to  a  condition  precedent,  the  act  is  confirmed 
to  be  a  juristic  act  subject  to  a  condition  precedent  upon  the  death 
of  the  testator,  subsequent  to  which,  therefore,  and  so  long  as  the 
condition  is  pending,  the  person  bound  by  the  legacy  must  do  no  act 
operating  to  the  prejudice  of  the  benefit  which  the  legatee  is  intended 
to  derive  from  the  fulfilment  of  the  condition  (Art.  128).  The 
person  bound  by  the  legacy,  therefore,  is  under  an  obligation  of 
warranty  against  any  defects  which  have  come  into  existence  in  the 
subject-matter  of  the  legacy  through  his  fault  or  negligence  after  the 
death  of  the  testator  and  before  the  fulfilment  of  the  condition. 

(2)  If  the  subject-matter  of  a  legacy  is  sub- 
ject   to  a    right    of    another  person  (as    when 

there  is  a  mortgage  over  the  land  bequeathed  as  a  legacy),  the 
legatee  has  no  right  to  demand  from  the  person  bound  by  the 
legacy  that  such  right  of  the  other  person  be  removed  or  extinguished, 
unless  indeed  the  testator  has  expressed  a  different  intention  in  his 
Will  (Art.  1102). 

(3)  If  the  subject-matter  of  a  legacy  is  a 
right,  and  such  right  is  not  among  the  property  of 

the  succession  at  the  time  of  the  death  of  the  testator,  the 
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legacy  does  not  lake  effect  unless  the  testator  is  to  be  deemed  to  have 
made  such  right  the  subject-matter  of  a  legacy  knowing  that  it  does 
not  belong  to  the  property  of  the  succession  (Art.  1098).  Thus,  a 
legacy  is  not  necessarily  void  simply  because  its  subject-matter  be- 
longs to  another  person  at  the  time  of  the  death  of  the  testator.     In 

such  a   case — that  is,  when  a  legacy  is  valid  even 
Art.  1099 

though  its  subject-matter  belongs  to  another  person, 

the  person  bound  by  the  legacy  is  under  an  obligation  to  acquire  the 
thing  and  deliver  it  to  the  legatee  ;  but  unless  the  testator  has  ex- 
pressed a  different  intention  in  his  Will  it  will  suffice  for  him  to  pay 
the  value  thereof  if  it  cannot  be  acquired  or  would  require  dispor- 
tionate  (excessive)  expenses  to  do  so  (Art.  1099). 

(4)  If  the  subject-matter  of.  a   legacy   has 
Art  1X01 

ceased  to  exist  altogether  prior  to  the  death  of  the 

testator,  or  has  ceased  to  exist  in  its  original  shape  because  it  has 
joined  to,  or  been  mixea  up  with,  another  thing,  the  legacy  does  not 
take  effect.  If,  however,  the  testator  has  a  claim  for  compensation 
in  money  against  a  third  person  because  of  the  destruction  or  artificial 
alteration  of  the  thing  or  the  loss  of  its  possession,  such  claim  is  then 
presumed  to  have  been  made  the  subject-matter  of  the  legacy  ;  and 
if  the  thing  has  been  joined  to,  or  mixed  up  with,  another  thing  and 
the  testator  has  consequently  become  the  sole  or  joint  owner  of  the 
composite  or  mixed  thing  in  accordance  with  Arts.  243.-245,  the 
ownership  of  the  whole  thing,  or  the  testator's  share  therein  as  co- 
owner,  is  presumed  to  have  been  made  the  subject-matter  of  the 
legacy  (Ait.  1101). 

But  all  this  being  a"  mere  legal  presumption,  it  may  be  success- 
fully rebutted  if  there  are  circumstances  to  show  that  the  testator 
was  of  a  different  intention. 

(5)  In  case  an  obligation  is  the  subject-matter 
Art.  1103       Q£  a  iegacv>  the  latter  does   not  take  effect  if  the 

obligation  is  no  longer  in  existence  at  the  time  of  frhe  death  of  the 
testator.  But  if  the  obligation  has  been  terminated  by  performance 
and  anything  (whether  money  or  any  other  thing)  received  by  the 
testator  by  way  of  performance  is  still  among  the  property  of  the 
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succession,  the  thing  in  question  is  presumed  to  have  heen  made  the 
subject-matter  of  the  legacy  (Art.  1103,  1).  Furthermore,  if  the 
obligation  was  a  monetary  one,  the  amount  thereof  is  presumed  to 
have  been  made  the  subject-matter  of  the  legacy  irrespective  of 
whether  a  sum  equivalent  to  the  said  amount  is  or  is  not  to  be  found 
among  the  property  of  the  succession  (Art.  1103,  2). 

B.  When  a  non-specific  thing  is  the  subject-matter  of  a  legacy, 
the  person  bound  by  tbe  legacy  is  bound  to  pay  it  according  to  the 
true  intent  and  purpose  of  the  Will ;  and  the 
subject-matter  of  the  legacy  is  made  definite  and 
specific  by  the  person  bound  by  the  legacy.  Therefore,  if  the  thing 
fixed  upon  by  the  latter  is  defective,  the  legatee  may  require  him 
to  substitute  it  by  a  thing  free  from  defects  (Art.  1100,  2) ;  and  in 
case  the  legatee  has  been  deprived  of  the  thing  by  a  third  person, 
the  person  bound  by  the  legacy  is  under  the  same  obligation  of 
warranty  as  a  seller  :  in  other  words,  he  must  either  pay  damages 
or  adopt  suitable  measures  in  order  to  secure  to  the  legatee  the  peace- 
ful possession  of  the  thing  in  question  (Art.  1100,  1). 

In  both  A  and  B  cases,  the  following  legal  provisions  apply  : — 

(1)  So  long  as  the  legacy  is  not  yet  due  (as  when  tbe  time  of 

commencement  affixed  to  the  legacy  has  not  yet  arrived),  or  so  long 

as  the  condition  precedent  (to  which  the  legacy  is 
Art.  1093  .  . 

subject)   is  pending,   the   legatee  may  require  the 

person  bound  by  the   legacy   to  furnish  reasonable  security  (Art. 

1093). 

(2)  In  case  there  has  been  a  limited  acceptance  of  the  succes- 
sion, or  a  separation  of  property,  the  legatee  cannot  obtain  perform- 
ance until  the  creditors  on  the  estate  bave  been  satisfied  (Art.  1033, 
Art.  1047,  3  and  Art.  1050,  2). 

(3)  The  legatee  acquires  the  fruits  of  the 
legacy  from  the  time  wben  he  becomes  entitled  to 
demand  its  performance,  except  the  testator  has  expressed  a  different 
intention  in  his  Will  (Art.  1094).  Thus,  if  a  specific  thing  has  been 
bequeathed  as  legacy  subject  to  a  time  of  commencement,  the  legatee 
acquires  the  ownership  of  the  thing  at  the  time  of  the  death  of  the 
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testator,  but  unless  a  different  intention  has  been  expressed  by  the 
testator,  the  fruits  thereof  accrue  to  the  person  bound  by  the  legacy 
until  the  time  of  commencement  arrives. 

(4)  If  the  person  bound  by  the  legacy  has 
defrayed  expenses  in  regard  to  the  subject-matter 
of  the  legacy  subsequent  to  the  death  of  the  testator,  the  provisions 
of  Art.  299  apply  mutatis  mutandis — that  is,  if  the  expenses  in 
question  were  necessary  ones,  the  legatee  must  reimburse  them  in 
full,  but  if  they  were  merely  beneficial  ones,  the  legatee  is,  provided 
that  the  increase  in  value  caused  by  such  expenses  actually  exists, 
bound  to  pay  either  the  whole  of  the  expenses  or  the  increase  in 
value  at  his  option  (Art.  1095, 1).  As  to  ordinary  necessary  expenses 
defrayed  by  the  person  bound  by  the  legacy  for  reaping  the  fruits, 
in  case  the  legatee  is  entitled  to  the  said  fruits,  the  former  may  obtain 
reimbursement  from  the  latter  only  to  the  extent  of  the  value  of  such 
fruits  (Art.  1095,  2). 

Section  4. 
Burdensome  Legacies  (Futan-tsuki  Izo). 

When  a  legatee  by  a  particular  title  is  the  person  bound  by 
another  legacy  by  a  particular  title,  the  former  legacy  is  said  to  be  a 
"  burdensome  legacy  "  (futan-tsuki  izo).  In  case,  for  example,  a 
testator  has  bequeathed  a  certain  lot  of  land  to  "  A  "  and  a  sum  of 
Yen  1,000  to  "  B  "  and  required  "  A  "  to  pay  the  legacy  to  "  B," 
the  legacy  to  "  A  "  is  a  burdensome  legaey.  A  burdensome  legacy 
is  thus  a  legacy  by  a  particular  title ;  and  another  legacy  with  which 
it  is  burdened  ie  likewise  a  legacy  by  a  particular  title.  So  these 
legacies  are  naturally  governed  by  the  rules  relating  to  legacies  by  a 
particular  title,  but  their  special  nature  requires  that  there  should  be 
further  special  rules.     These  are  : — 

(1)     The  legatee  on  a  burdensome  legacy  is 
Art.  1104, 1     bound  to  pay  the  burden  upon  his  legacy  only  to 
the  extent   of  the  value   of  the  subject-matter  of  the  legacy  (Art. 
1104,  1). 
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(2)  If  the  legatee  has  renounced  the  burden- 
some legacy,  he  is  at  once  deprived  of  the  benefit 
and  relieved  of  the  burden  involved,  and,  in  consequence,  both  the 
benefit  and  burden  devolve  upon  the  heir,  who  then  becomes  the 
person  bound  by  the  legacy  with  which  the  legacy  renounced  was 
burdened,  unless  a  different  intention  has  been  expressed  by  the 
testator  in  his  Will  (Art.  1097).  In  this  case,  it  is  further  provided 
(to  save  complication)  that  the  person  entitled  to  the  benefit  of  the 
burden — that  is  the  recipient  of  the  legacy  constituting  the  burden 
upon  the  legacy  renounced — may  himself  become  the  legatee  in 
respect  to  the  burdensome  legacy  (by  expressing  his  intention  to  the 
heir  in  whom  the  subject-matter  of  the  latter  legacy  is  temporarily 
vested),  unless  the  testator  has  expressed  a  different 
•  ■  "' "  intention  in  his  Will  (Art.  1104,  2).  In  case  the 
person  entitled  to  the  benefit  of  the  burden  acquires  the  burdensome 
legacy  as  above  in  place  of  the  legatee  for  whom-  it  was  originally 
intended,  the  legacy  and  its  burden  are  vested  in  him,  with  the  result 
that  the  burden  is  terminated  by  merger. 

(3)  If  a  legacy  with  which  another  legacy  is  burdened  is 
waived,  the  latter  (burdensome)  legacy  becomes  a  legacy  free  of 
burden  as  from  the  time  of  the  death  of  the  testator,  unless  a 
different  intention  has  been  expressed  by  the  testator  in  his 
Will. 

(4)  In  case  the  heir  has  made  a  limited  acceptance  of  the 

succession,  it  may  sometimes  be  impossible  for  the  legatee  to  obtain 

full  payment  of  his  (burdensome)  legacy ;  and  when  the  testator 

has  made  legacies  to  the  prejudice  of  the  legal  portion  of  the  heir 

they  may  be  reduced  to  the  extent  to  which  they  have  encroached 

upon  the  legal  portion.    If  the  amount  of  the  burdensome  legacy  has 

.  been  reduced  in  either  of  these  cases,  fairness  de- 
Art  1105 

mands  that  the  person  entitled  to  the  benefit  of  the 

burden  should  also  bear  a  proportionate  portion  of  the  loss.     Hence 

the  provision  that  in  such  a   case  the  legatee  (on  the  burdensome 

legacy)  is  relieved  of  the  burden  in  proportion  to  the  reduction  in  the 

value  of  his  legacy,  unless  the  testator  has  expressed  a  different  in- 
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tentioninhis  Will   (Art.  1105).     In  the  case  of  such  a  reduction, 
Art.  1104, 1      moreover> the  leSatE=e  is  bound  to  pay  the  burden 

only  to  the  extent  of  the  reduced  value  of  his 
legacy  (Art.  1104,  1). 

fat  1129  (5)     If  the  legatee  on  a  burdensome  legacy 

does  not  perform  the  duty  with  which  he  is  charg- 
ed, the  heir  may  fix  a  reasonable  period  of  time  and  call  upon  him 
to  perform  it  within  such  period.  Should  he  fail  to  perform  within 
the  said  time,  the  heir  may  apply  to  the  Court  for  the  annulment  of 
the  Will  (Art.  1129). 

Section  5. 

Cases  where  a  Legacy  does  not  take  Effect. 
(Izo  no  shikko*  no  Jcokica). 

We  have  seen  that  a  legacy  does  not  take  effect  (1)  if  the  Will 
does  not  take  effect,  (2)  if  it  is  waived  by  the  legatee,  and  (3)  if  its 
subject-matter  ceases  to  exist  prior  to  the  death  of  the  testator,  and 
there  is  nothing  to  take  its  place  by  a  legal  presumption.     Besides, 

Art  10S6  ^  a  legacy  <3oes  not  take  effecfc  if  the  lega*ee 
should  die  prior  to  the  death  of  the  testator  (Art. 
1096,  1).  The  same  applies  in  the  case  of  a  legacy  subject  to  a 
condition  precedent,  if  the  legatee  dies  subsequent  to  the  death  of  the 
testator  and  before  the  fulfilment  of  the  condition  ;  but  if  the  testator 
has  expressed  a  different  intention  in  his  Will,  such  intention  is  to 
govern  (Art.  1096,  2). 

If  a  legacy  does  not  take  effect  for  any  of  the 
causes  enumerated  above,  whatever  would  have 
accrued  to  the  legatee  reverts  to  the  heir  unless  the  testator  has  ex- 
pressed a  different  intention  in  his  Will  (Art.  1097)  :  as  a  legacy  has 
the  effect  of  limiting  the  value  of  the  succession  (to  the  heir),  it  is  but 
reasonable  that  the  latter  should  recover  its  full  value  when  the 
legacy  becomes  void. 

*  vm. 
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CHAPTEE  8. 

LEGAL  PORTIONS: 
(Iryu-fturi). 

Section  1. 

--•;■:  iNTKqDigeTOEY  Resurks. 

The    legal    portion    (iryu-dun)    is    a    certain 
5  abstract  -portion  of  the  property  of  the  ancestor 

which  the  latter  is  legally  forbidden  to  reserve  for  himself  or  dispose 
of  by  acts  without  consideration,  but  which  must  be  left  to  the  heir. 
It  should  be  noted  that  the  law  does  not  require  that 
Legal  portion  any  particular  part  of  the  property  should  be  left  as 
,  a  legal  portion,  but  that  it  is  at  the  option  of  the 
ancestor  to  leave  any  part  of  his  property  as  the  legal  portion  of  his 
heir  provided  that  its  value  comes  up  to  a  certain  fixed  per- 
centage of  the  value  of  his  entire  property.  The  legal  portion 
thus  implies  a  limitation  upon  the  power  of  the  ancestor  to  dis- 
pose of  his  property  by  way  of  legacies  and  gifts  to  the  prejudice 
of  his  heir(s)  beyond  a  certain  fixed  limit  (there  is  no  objection 
to  his  disposing  of  his  property  by  sale  or  other  acts  for  considera- 
tion) and  imposes  no  limitation  upon  the  creditors  of  the  ancestor, 
so  that  if  the  total  of  the  obligations  upon  the  estate  exceeds  the 
property  of  the  succession,  the  heir  can  receive  no  legal  portion. 

As  to  the  amount  of  the  legal  portion,  it  varies 
Amount  of      w;th  the  nature  of  the  heir. 

legal  por  ton  (n  jn  tae  case  0f  succession  to  a  house,  every 

of  heir  to  a  ......  , 

house  keu"  is  entitled  to  a  legal  portion,  because  some 

property   is  essential  to  the   maintenance  of  the 
family  name  and  prestige.     But  while  the  legal  presumptive  heir 
who  is  a  lineal  descendant  of  the  ancestor  is  en- 
titled to  one-half  of  the  property  of  the  ancestor 
as  legal  portion,  any  other  heir  (such  as  one  nominated  by  the 
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ancestor  or  chosen  by  the  family  council,  etc.)  is  entitled  to  only 
one-third  thereof  (Art.  11S0> 

(2)  In  the  case  of  succession  to  property,  (a) 

moun  o        fche  j^  wbo  ig  a  lineal  ^escen^an).  0f  the  ancestor 

legal  portion 

of  heirs  to       1S  entltled  to  one-half  of  his  property  as  a  legal 

property        portion,  and  (2)  the  heir  who  is  the  spouse  or  a 

lineal  ascendant  of  the  ancestor  is  entitled  to  only 

one-third  (Art.  1131);  but  in  case  the  heir  is  the 

head  of  the  house  to  which  the  ancestor  belonged,  he  is  entitled  to 

no  legal  portion,   because,  in  the  case  of  succession  to   property, 

the  system  of  legal  portion  is  recognized  in  order  to   guard  the- 

near  relatives  of  the  ancestor  from  want  and  no  such  protection 

is  required  when  the  heir  is  head  of  a  house.     In  case  two  or  more 

lineal  descendants   or  lineal  ascendants   are  co-heirs   to   property, 

each  of  them  is  not  severally  entitled  to  one-half  or  one-third  of 

the  property  of  the  ancestor,  but  they  receive  together  one-half  or 

one-third  thereof  (as  the  case  may  be),  which  is  then  divided  among 

them  in  proportion  to  their  successional  portions.     Thus  : — 

1.  If  there  are  several  heirs  to  property  of 
the  same  rank,  their  legal  portions  are  equal.  In 
case,  however,  such  heirs  are  lineal  descendants  the  legal  portion 
of  a  shoslii  or  an  illegitimate  child  is  one-half  that  of  a  legitimate 
child  (Art.  1146  ;  in  reference  see  Art.  1004).  If,  for  example,  the 
father  and  mother  are  co-heirs  to  the  property  of  the  ancestor,  the 
legal  portion  of  each  of  them  is  ^  of  J  (that  is,  $)  of  the  pro- 
perty of  the  ancestor. 

2.  The  portion  of  the  lineal  descendants  of  the  heir,  who  upon 
the  death  or  loss  of  the  right  of  succession  of  that  heir  prior  to  the 
commencement  of  the  succession  enters  upon  the  succession  in  lieu 
of  the  heir,  is  equal  to  that  which  would  have  been  due  to  the  said 
heir.  If  there  are  several  lineal  descendants  of  the  same  degree 
of  relationship,  their  respective  portions  are  determined  as  per 
No.  1; 

3.  If  there  are  several  co-heirs  to  property  and  one  of  them 
has  received  a  legacy  from  the  ancestor,  or  a  gift  for  the  purpose  of 
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getting  married  or  adopted,  founding  a  branch  house  or  re-establish- 
ing an  abolished  or  extinct  house,  or  as  a  means  of  livelihood,  their 
respective  legal  portions  are  determined  after  the  example  laid  down 
in  Arts.  1007  and  1008  (Art.  1146).  The  same  applies  when 
there  is  only  one  heir  and  such  heir  has  received  a  legacy  from  the 
ancestor,  or  a  gift  from  the  same  for  the  purpose  of  getting  married 
or  adopted,  etc. 

Section  2. 

Calculation  of  the  Legal  Poetion. 
(Iryu-bun  no  santei). 

The  amount  of  the  legal  portion  is  determined 
Calculation  of         .  ,, 
legal  portion     ^  follows  :- 

1.  The  value  of  the  property  of  the  ancestor 
Art.  1132  1 

at  the  time  of  the  commencement  of  the  succession 

is  determined  in  view  of  its  condition  and  value  at  that  time  (Art. 
1132,  1).  As  legacies  take  effect  subsequent  to  the  death  of  the 
testator,  the  property  of  the  ancestor  at  the  time  of  the  commence- 
ment of  the  succession  of  course  includes  the  property  constituting 
the  subject-matter  of  such  legacies. 

The  rights  appertaining  to  the  special  privilege 

*""'  *      of  the  heir  to  a  house  (see  Art.  987)  are  really 

part  and  parcel  of  the  property  owned  by  the  ancestor  (supposing 
him  to  be  the  head  of  a  house)  at  the  time  of  the  commencement 
of  the  succession,  but  the  value  of  such  rights  is  not  taken  into 
account  in  calculating  the  legal  portion  (Art.  1132,  3). 

2.  To  the  value  of  the  property  of  the  an- 
Art  1133 

cestor  at  the  time  of  the  commencement  of  the 

succession  (ascertained  as  per  No.  1)  must  be  added  the  value  of 
the  property  which  the  ancestor  has  disposed  of  as  gifts,  provided 
that  such  gifts  have  been  made  within  one  year  before  the  com- 
mencement of  the  succession,  or  that  they  have  been  made  (at  any 
time),  both  parties  thereto  knowing  that  they  would  be  injurious  to 
the  person  entitled  to  a  legal  portion  (Art.  1133). 
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In  order  to  obviate  an  evasion  of  the  foregoing 
Art  1142 

rule  against  gifts  by  means  of  fictitious  sale,  ex- 
change, etc.,  it  is  further  provided  that  a  juristic  act  for  consideration 
done  at  an  inadequate  price  is  regarded  as  a  gift  provided  that  both 
parties  to  the  act  did  it  knowing  that  it  would  be  injurious  to  the 
person  entitled  to  a  legal  portion  (principal  part  of  Art.  1142). 

The  value  of  a  sift  is  determined  in  view  of 
Art.  1146 

the  condition  and  value  of  the  property  (forming 

its  subject-matter)  at  the  time  of  the  commencement  of  the  succes- 
sion ;  but  if  such  property  has  been  destroyed  or  there  has  been 
a  change  in  its  value  owing  to  an  act  of  the  donee,  its  value  is 
determined  by  considering  it  as  still  existing  at  the  time  of  the 
commencement  of  the  succession  in  the  condition  in  which  it  had 
been  prior  to  the  destruction  or  change  in  value  (Arts.  1146  and 
1008). 

3.  The  total-  amount  of  the  obligations  existing  against  the 
ancestor  is  then  deducted  from  the  value  of  his  property  at  the  time 
of  the  commencement  of  the  succession,  as  ascertained  in  aocordance 
with  Nos.  1  and  2  ;  and  the  balance  is  deemed  the  "  property  of  the. 
ancestor "  in  the  sense  of  Art.  1130  or  1131 ;  and  one-half  or 
one-third  (as  the  case  may  be)  of  the  said  balance  is  the  legal 
portion  of  the  heir(s)  (Art.  1132, 1).     The  whole 

^C^        '        amount  of   the    obligations   existing    against   the 

ancestor  must  be   considered   as  including   the  obligations  under 

agreements  of  gift,  while  it  does  not  include  obligations  upon  legacies. 

4.     In  applying  the  foregoing  rules  Nos.  1-3, 

Art.  1132, 2      .f  tbere  k  a  concjitionai   right  0r  a  right  of  an 

indefinite  duration  among  the  property  which  the  ancestor  owned 
at  the  time  of  the  commencement  of  the  succession,  or  the  property 
disposed  of  him  by  way  of  gifts,  or  the  obligations  existing  against 
the  ancestor,  the  value  of  such  right  is  to  be  determined  according 
to  the  valuation  by  an  appraiser  appointed  by  the  Court  (Art. 
1132,  2). 
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Section  3., 

Encroachment  upon  the  Legal  Portion. 
(Iryu-bun  no  shingai). 

Sub-section  1. 
General  Remarks. 

.      .  Although    the     legal    portion    constitutes    a 

portion         boundary  beyond  which  the  ancestor  must  not  go 
Arts.  1134  and   when  disposing  of  his  property  ,  in  gifts  or  legacies 
1142  (=acts  without  consideration),  the  question  here 

arises  as  to  what  is  to  be  done  if  the  ancestor  has  trespassed  over 
the  boundary  line  and  made  gifts  and  legacies  to  the  prejudice  of 
his  heir's  legal  portion  ?  In  Japanese  law,  the  act  of  gift  or  legacy 
is  not  absolutely  void,  but  it  can  be  annulled  by  the  heir  or  his 
successor  in  so  far  as  may  be  necessary  for  the  preservation  of 
the  legal  portion.  This  is  called  a  "  reduction  of  a  gift  or  legacy  " 
(zoyo  mata  wa  izo  no  gensai).  Such  reduction  can  be  demanded 
in  regard  to  legacies  and  gifts,  or  their  equivalents  made  within  one 
year  before  the  commencement  of  the  succession,  and  also  those 
which  were  made  even  before  the  said  period  if  both  parties  to  the 
acts  did  the  same  knowing  that  they  would  be  injurious  to  the 
person  entitled  to  a  legal  portion  (Arts.  1134  and  1142). 

In  case  succession  to  a  house  commences  by  reason  of  resigna- 
tion of  its  head  from  the  headship  of  the  house,  or  nyu/u-kon-in,  or 
loss  of  Japanese  nationality,  the  ancestor  may  be  tempted  to  reserve 
too  much  property  for  himself  or  herself  to  the  prejudice  of  the 
legal  portion  of  the  heir  to  the  house.  In  such  a  case,  too,  the  heir 
(or  his  successor)  may  demand  a  reduction  of  the  reserved  property 
in  so  far  as  may  be  necessary  for  the  preservation  of  the  legal 
portion,  though  there  is  no  express  provision  to  this  effect. 

The  right  to  demand  a.  reduction  of  gifts-  and  legacies  is  vested 
exclusively  in  the  heir  or  his  successor,  and  never  in  the  creditors 
of  the  ancestor,  etc.,  because  the  system  of  legal  portion  is  recognized 
for  the  protection  of  the  heir  and  not  for  the  protection  of  the 
creditors  of  the  ancestor,  etc. 
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Sub-section  2, 
Demand  for  Beduction  (Gensatsu  no  seikyu). 

A  demand  for  reduction  may  be  made  in  any 

Demand  for     manner  whatsoever  against  the  recipient  of  the 
reduction  ,    .,,      .,,         ,        °  r 

reducible  gift  or  legacy,  subject,  however,  to  the 

following  limitations : — 

Art  me  *'     ®^s  can  only  be  reduced  after  legacies 

have  been  reduced   (Art.   1136),   because  if  the 

legal  portion  can  be  fully  recovered  by  a  reduction  of  the  legacies, 

there  was  no  encroachment  upon  the  legal  portion  when  the  gifts 

(acts  done  earlier  than  the  legacies)  were  made ; 

2.  In  case  there  are  two  or  more  legacies 
and  it  is  not  necessary  to  reduce  them  in  full,  all 

of  them  are  to  be  reduced  in  proportion  to  their  respective  value 
(because  they  are  acts  taking  effect  at  the  same  time)  unless  the 
testator  has  expressed  a  different  intention  in  his  Will  (Art.  1137)  ; 

3.  In  case  there  are  two  or  more  sifts  liable 
Art  1138  . 

to  reduction,  the  reduction  must  begin  with  the 

latest  in  order  of  time,  and  extend  successively  to  the  earliest  (Art. 
1138),  because  the  legal  portion  may  not  have  been  affected  by  an 
earlier  gift  but  only  by  a  later  one  ; 

4.  In  the  case  of  a  burdensome  gift,  a  reduc- 
tion  can  only  be  demanded  in  respect  of  its  real  value 

—that  is,  the  value  of  its  subject-matter  less  the  burden  (Art.  1141). 
In  the  case  of  a  burdensome  legacy,  we  have  seen  that  in  the  event 
of  a  reduction  having  been  made  the  legatee  is  proportionately 
relieved  of  the  liability  with  which  he  is  burdened,  unless  the  testator 
has  expressed  a  different  intention  in  his  Will  (Art.  1105.)  ; 

5.  We  have  seen  that  an  act  for  considera- 
Seoondary      tjon  at  an  inadequate  price  is  regarded  as  a  gift 

P*1'*  °f        if  both  parties  acted  in  bad  faith  as  against  the 
person   entitled  to  a  legal  portion.    In  order  to 
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demand  a  reduction  of  such  a  constructive  gift,  however,  the  person 
entitled  must  in  fairness  reimburse  the  price  paid  by  the  other  party 
(secondary  part  of  Art.  1142)  ; 

6.  In  case  a  gift  or  legacy,  whose  subject- 
matter  is  a  conditional  right  or  a  right  of  an 
indefinite  duration,  is  to  be  reduced,  the  person  entitled  to  the 
legal  portion  must,  after  the  necessary  reduction  has  been  made 
on  the  basis  of  its  value  fixed  by  an  appraiser  appointed  by 
the  Court,  deliver  the  balance  to  the  donee  or  legatee  irrespective 
of  whether  the  condition  is  or  is  not  pending,  or  irrespective  of  the 
duration  of  the  right  (Art.  1135). 

Sub-section  3. 
Effect  of  Reduction  (Gensatsu  no  Tcokwa). 


In   case   a   demand  for   reduction   has  been 


Effect  of 


successfully  made  in  respect  to  a  gift  or  legacy,  the 
gift  loses  its  effect  or  the  legacy  becomes  void  ab 
initio  in  so  far  as  the  reduction  goes,  with  the  following  results : — 

1.  If  the  property  forming  the  subject-matter  of  the  gift  or 

legacy  is  not  yet  delivered,  the  heir  who  is  entitled  to 
the  legal  portion  is,  to  the  extent  of  his  demand  for 
reduction,  relieved  of  his  liability  to  deliver  it ; 

2.  If  the  thing  has  already   been  delivered,  the  donee  or 

legatee  must  return  the  same  to  the  extent  of  the  reduc- 
tion ;  but  he  may  free  himself  from  his  liability  of 
A.rt  1144  1 

""  "  restituting  the  actual  thing  by  paying  the  price 

of  the  gift  or  legacy  to  the  extent  of  the  reduction  to 
which  it  is  subject  (Art.  1144,  1) ; 

3.  The  donee  must  also  restore  the  fruits  reaped  subsequent 

to  the  day  on  which  the  demand  for  reduction  was 

made  (Art.  1139),  because  the  gift  loses  its  effect 

on  that  day.     As  to  the  legatee,  however,  he  must 

restitute  the  fruits  from  the   beginning,  because  the 

legacy  becomes  void  from  the  beginning  ; 
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4.  In  case  the  donee  has  transferred  the  subject-matter  _of  the 

gift,  or  has  created  a  superficies  or  any  other, right,  he 
Art  U43  mUst  restore  the  Price  thereof  to  the  person  entitled 
to  the  legal  portion.  If  the  transferee  or  super- 
ficiary, etc.  was  aware  that  the  act  would  be  injurious 
to  the  person  entitled  to  the  legal  portion,  the  latter 
may  demand  a  reduction  against  the  transferee,  super- 
ficiary, etc.  also  (Art.  1143).  But  here,  too,  the 
transferee,  etc.  may  free  himself  from  his  liability  of 
restitution  by  paying  the  person  entitled  to  the  legal 
portion  the  value  of  the  gift  to  the  extent  of  the  reduc- 
tion to  which  it  is  subject  (Art.  1144,  2)  ; 

5.  As  a  legacy  becomes  void  from  the  beginning  if  a  demand 

for  reduction  has  been  successfully  made  even  after  the 
subject-matter  of  the  legacy  has  been  transferred  to 
another  person,  so  the  person  entitled  to  the  legal  por- 
tion may  demand  restitution  of  the  property  from  the 
transferee  irrespective  of  whether  the  latter  knew  or  did 
not  know  that  it  would  be  injurious  to  the  person 
entitled  to  a  legal  portion. 

.    If  the  donee  or  legatee  should  fail  to  make  the 
Action  for       necessary  restitution,  the    person  entitled  to  the 

'of  leeaf        'egal   Portion   may  b™£   an  ac*icn  in  order  to 

portion         enforce  his  claim.     This  is  called  an  action  for  the 

recovery  of  a  legal  portion  (iryubun  kwaifuku  no 

uttae)  which  can  be  brought  under  the  provisions  of  the  Code  of  Civil 

Procedure  relating  to  actions  for  demanding  prestation. 

The  loss  caused  by  the  insolvency  of  a  donee 
.  _.,  ,  subject  t0  a  reduction  falls  to  the  charge  of  the 
person  entitled  to  the  legal  portion  (Art.  1140),  with  the  result  that 
the  latter  cannot  demand  from  an  earlier  donee  a  greater  reduction 
than  he  could  in  ordinary  circumstances  on  the  ground  that  he  has 
not  been  able  to  collect  the  portion  of  the  reduction  due  from  a 
later  donee. 
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A  claim"  for  reduction  is.  terminated  hy  pre- 
Termination  .  ,.        .,  ,      ....  ' 

of  clam        scnption   -it    not  exercised  withm  one  year  from 

the  time  when  the  person  entitled  to  the  legal 
portion  obtained  knowledge  of  the  commencement 
of  the  succession  and  the  existence  of  a  reducible  gift  or  legacy,  or 
within  ten  years  from  the  time  of  the  commencement  of  the  succes- 
sion, because  an  indefinite  duration  of  such  a  claim  would  be 
prejudicial  to  security  of/transactions  (Art.  1145). 
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LAW  CONCERNING  THE  APPLICATION  OF 
LAWS  IN  GENERAL  (HOBEI). 


(Law  No.  10,  June  21st,  1898.) 

Article  1. — A  Law  comes  into  force  after  the  lapse  of  full 
twenty  days  computed  from  the  day  of  its  promulgation,  except 
when  the  time  for  its  enforcement  is  differently  provided  by  law. 

As  regards  Formosa,  Hokkaido,  Okinawa  Prefecture  and  other 
insular  districts,  a  special  date  for  the  enforcement  of  a  law  may  be 
fixed  by  Imperial  Ordinance. 

Article  2. — Customs  which  are  not  contrary  to  public  order 
or  to  good  morals  have  the  same  force  as  law,  in  so  far  as  they 
are  recognized  by  the  provisions  of  laws  and  ordinances  or  relate 
to  matters  which  are  not  provided  for  by  laws  or  ordinances. 

Article  3. — The  capacity  of  a  person  is  determined  by  the 
law  of  his  home  country. 

In  case  of  an  alien  doing  a  juristic  act  in  Japan,  if  he  is  a 
person  of  full  capacity  according  to  Japanese  law,  even  though 
he  may  be  incapacitated  according  to  the  law  of  hfe  home  country, 
such  alien  is  regarded  as  a  person  of  full  capacity  notwithstanding 
the  provisions  of  the  preceding  Paragraph. 

The  provisions  of  the  preceding  Paragraph  do  not  apply  to 
juristic  acts  to  be  done  under  the  Law  of  Relatives  or  the  Law 
of  Succession  or  to  juristic  acts  relating  to  immovables  situated 
abroad. 

Article  4.— As  regards  the  causes  for  which,  a  person  may 
be  adjudged  incompetent,  the  law  of  his  home  country  governs, 
and  as  regards  the  effect  of  such  adjudication  it  is  determined  by 
the  law  of  the  country  where  adjudication  has  been  made. 

With  regard  to  an  alien  domiciled  or  resident  in  Japan,  should 
a  cause  exist  for  which  he  is  to  be  adjudged  incompetent  according 
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to  the  law  of  his  home  country,  the  Court  may  adjudge  him  in- 
competent. This  does  not,  however,  apply  if  such  cause  is  not 
recognized  by.  the  Japanese  law. 

Article  5. — The  provisions  of  the  preceding  Article  apply 
correspondingly  to  quasi-incompetency, 

Article  6. — In  case  it  is  uncertain  whether  an  alien  is  alive 
or  dead,  the  Court  may  adjudge  him  to  have  disappeared  according 
to  Japanese  law,  but  only  in  so  far  as  concerns  his  property  in 
Japan  or  his  legal  relations  subject  to  Japanesa  law. 

Article  7. — As  regards  the  formation  and  effect  of  a  juristic 
act,  the  question  as  to  the  law  of  which  country  is  to  govern  is 
determined  by  the  intention  of  the  parties. 

In  case  the  intention  of  the  parties  is  uncertain,  the  law  of  the 
place  where  the  act  is  done  shall  be  followed. 

Article  8. — The  form  of  a  juristic  act  shall  be>determined  by 
the  law  governing  the  effect  of  such  act. 

Formalities  in  accordance  with  the  law  of  the  place  of  the  act 
are  valid  notwithstanding  the  provisions  of  the  preceding  Paragraph. 
This  does  not,  however,  apply  to  juristic  acts  either  creating  or 
disposing  of  real  rights  or  other  rights  which  require  registration. 

Article  9.— As  regards  an  expression  of  intention  made  to  a 
person  residing  in  a  place  governed  by  a  different  law,  the  place 
from  which  notice  of  the  same  is  dispatched  is  regarded  as  the  place 
of  the  act. 

As  regards  the  formation  and  effect  of  a  contract,  the.  placs 
from  which  the  notice  of  the  offer  is  dispatched  is  regarded  as  the 
place  of  the  act.  In  case  the  recipient  of  the  offer  is  ignorant,  at 
the  time  of  his  acceptance,  of  the  place  from  which  the  offer  was 
dispatched,  the  place  of  the  offerer's  domicile  is  regarded  as  the 
place  of  the  act. 

Article  10. — Keal  rights  relating  to  movables  and  immov- 
ables and  other  rights  which  require  to  be  registered  are  governed 
by  the  law  of  the  place  where  their  subject  matter  exists. 

The  acquisition  or  loss  of  rights  mentioned  in  the  preceding 
Paragraph  is  governed  by  the  law  of  the  place  where  their  subject- 
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matter  exists  at  the  time  when  the  fact  forming  the  cause  of.  the 
said  acquisition  or  loss  is  completed. 

Article  11. — The  formation  and  effect  of  obligations  due  to 
business  management,  unjust  enrichment  or  unlawful  acts  are 
governed  by  the  law  of  the  place  where  the  facts  forming  the  cause 
of  such  obligations  have  occurred. 

The  provisions  of  the  preceding  Paragraph  do  not  apply  to 
unlawful  acts  in  case  the  facts  occurring  in  a  foreign  country  are 
not  unlawful  according  to  Japanese  law. 

Even  when  facts  occurring  in  a  foreign  country  are  unlawful 
according  to  Japanese  law,  the  injured  person  can  assert  no  claim 
for  compensation  for  damage  and  other  measures  (remedies)  except, 
such  as  are  recognized  by  Japanese  law. 

Article  12. — As  regards  the  validity  of  an  assignment  of  an 
obligation  vis-d-vis  third  persons,  the  law  of  the  place  of  the  debtor's 
domicile  is  followed. 

Article  13.— The  conditions  of  formation  of  a  marriage  are 
determined  in  respect  to  each  party  by  the  law  of  his  or  her  home 
country,  but  as  regards  form,  the  law  of  the  place  of  celebration 
of  the  marriage  governs. 

The  provisions  of  the  preceding  Paragraph  do  not  affect  the 
application  of  Art.  777  of  the  Civil  Code. 

Article  14. — The  effect  of  a  marriage  is  determined  by  the 
law  of  the  home  country  of  the  husband. 

In  case  an  alien  contracts  a  "  nyufu-konin  "  with  a  woman 
who  is  the  head  of  a  house  (id  est,  marries  a  woman  who  is  the 
head  of  a  house  and  enters  her  house)  or  becomes  a  "  muko-yoshi  " 
of  a  Japanese  (id  est,  is  adopted  by  a  Japanese  and  married  to 
the  latter's  daughter),  the  Japanese  law  governs  as  regards  the 
effect  of  such  marriage. 

Article  15. — As  regards  arrangements  relative  to  marital  pro- 
perty the  law  of  the  home  country  of  the  husband  at  the  time  of  the 
marriage  governs. 

In  case  an  alien  contracts  a  "  nyu/u  Tcon-in  "  with  a  woman 
who  is  the  head  of  a  house  or  becomes  a  "muko-yoshi"  of  a 
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Japanese,  the  arrangements  as  to  marital  property  are  governed 
by  Japanese  law. 

Article  16. — Divorce  is  governed  by  the  law  of  the  home 
country  of  the  husband  at  the  time  of  the  occurrence  of  ths  fact 
forming  its  cause.  But  the  Court  can  make  no  adjudication  of 
divorce  unless  the  fact  forming  its  cause  also  constitutes  a  cause  of 
divorce  according  to  Japanese  law. 

Article  17. — Whether  a  child  is  legitimate  or  not  is  determin- 
ed by  the  law  of  the  country  to  which  the  husband  of  its  mother 
belonged  at  the  time  of  its  birth.  If  the  husband  has  died  previous 
to  the  birth  of  the  child,  the  law  of  the  country  to  which  he  last 
belonged  governs. 

Article  18. — The  conditions  of  acknowledgment  of  an  illegi- 
timate child  are  determined  as  regards  its  father  or  mother  by  the 
law  of  the  country  to  which  the  father  or  mother  belonged  at  the 
time  of  acknowledgment,  and  as  regards  the  child  by  the  law  of  the 
country  to  which  it  belonged  at  the  time  of  acknowledgment. 

As  regards  the  validity  of  acknowledgment,  the  law  of  the 
home  country  of  the  father  or  mother  governs. 

Article  19. — The  conditions  of  adoption  are  determined  aa 
to  each  party  concerned  by  the  law  of  his  or  her  home  country,  and 
as  regards  the  validity  of  adoption  and  of  dissolution,'  of  adoption  the 
law  of  the  home  country  of  the  adopting  parent  governs. 

Article  20. — The  legal  relations  beiween  parent  and  child 
are  determined  by  the  law  of  the  home  country  of  the  father,  or 
in  case  of  the  father  being  non-existent,  by  the  law  of  the  home 
country  of  the  mother; 

Article  21. — The  duty  of  support  is  determined  by  the  law 
of  the  home  country  of  the  person  bound  to  furnish  support. 

Article  22- — Apart  from  the  matters  mentioned  in  the  pre- 
ceding nine  Articles,  family  relationship  and  the  rights  and  duties 
arising  therefrom  are  determined  by  the  law  of  the  home  country 
of  the  parties  concerned. 

Article  23. — Guardianship  is  governed  by  the  law  of  the 
home  country  of  the  wardi 
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The  guardianship  of  an  alien  domiciled  or  resident  in  Japan 
is  governed  by  Japanese  law  only  when  there  is  no  person  to 
undertake  the  functions  of  a  guardian  even  though  according  fo  the 
law  of  his  home  country  there  exists  a  cause  for  commencement 
of  guardianship  or  when  he  has  been  adjudged  incompetent  in 
Japan. 

Article  24. — The  provisions  of  the  preceding  Article  apply 
correspondingly  to  curatorship. 

Article  25. — Succession  is  governed  by  the  law  of  the  home 
country  of  the  ancestor. 

Article  26. — As  regards  the  formation  and  effect  of  a  will, 
the  law  of  the  home  country  of  the  testator  at  the  time  of  its  forma- 
tion governs. 

The  revocation  of  a  will  is  governed  by  the  existing  law  of 
the  home  countiy  of  the  testator. 

The  provisions  of  the  preceding  two  Paragraphs  do  not  prevent 
the  law  of  the  place  of  the  act  being  followed  as  regards  the  form 
of  a  will. 

Article  27. — In  case  the  law  of  the  home  country  of  a  party 
is  to  govern,  if  the  party  is  in  possession  of  two  or  more  nationalities, 
the  law  of  his  home  country  is  that  of  the  country  whose  nationality 
he  last  acquired.  But  in  case  one  of  the  plural  nationalities  is 
Japanese  the  Japanese  law  is  followed. 

As  regards  a  person  who  has  no  nationality,  the  lav/  of  the 
place  of  his  domicile  shall  be  regarded  as  the  law  of  his  home 
country.  When  his  domicile  is  unknown  the  law  cf  the  place 
of  his  residence  is  followed. 

With  regard  to  a  person  belonging  to  a  country  whose  various 
districts  are  subject  to  different  laws,  the  law  of  the  district  to  which 
he  belongs  governs. 

Article  28. — In  case  the  law  of  the  place  of  the  domicile 
of  a  party  is  to  govern,  if  his  domicile  is  unknown  the  law  of  the 
place  of  his  residence  governs. 

The  provisions  of  Paragraphs  1  and  3  of  the  preceding  Article 
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apply  correspondingly  in  case  the  law  of  the  place  of  the  domicile 
of  a  party  is  to  govern. 

Article  29. — In  case  the  law  of  the  home  country  of  a  party 
is  to  be  followed,  if  Japanese  law  is  to  govern  according  to  the  law 
of  such  country,  the  Japanese  law  shall  then  govern.  ., 

Article  30. — In  case  the  law  of  a  foreign  country  is  to 
govern,  it  shall  not  govern  if  its  provisions  are  contrary  to  public 
order  or  good  morals. 
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LAW  OF  NATIONALITY, 
(KOKUSEKI-HO). 


(Law  No.  66,  March  16th,  1899). 
Came  into  force  on  the  1st  April,  1899. 

Article  1. — A  child  is  a  Japanese  if  his  or  her  father  is  a 
Japanese  at  the  time  of  his  or  her  birth.  The  same  applies  if  the 
father  who  died  previous  to  the  child's  birth  was  a  Japanese  at  the 
time  of  his  death. 

Article  2. — If,  owing  to  divorce  or  dissolution  of  adoption, 
the  father  has  lost  Japanese  nationality  previous  to  the  birth  of  the 
child,  the  provisions  of  the  preceding  Article  apply  retroactively 
from  the  commencement  of  the  conception. 

The  provisions  of  the  preceding  Paragraph  do  not  apply  if  the 
father  and  mother  have  both  left  the  house,  .except  the  mother 
returns  to  it  previous  to  the  birth  of  the  child. 

Article  3. — A  child  whose  father  is  unknown  or  possesses  no 
nationality  is  a  Japanese  provided  that  his  or  her  mother  is  a 

Japanese. 

Article  4. — A  child  born  in  Japan  is  a  Japanese  when  both 
his  or  her  father  and  mother  are  unknown  or  possess  no  nationality. 

Article  5. — An  alien  acquires  Japanese  nationality  in  any 
of  the  following  cases  : — 

1 .  When  she  becomes  the  wife  of  a  Japanese ; 

2.  When  he  becomes  the  nyufu  (a  man  married  to  a  female 
head  of  a  house)  of  a  Japanese  ; 

3.  When  he  or  she  is  acknowledged  by  his  or  her  father  or 
mother  who  is  a  Japanese  ; 

4.  When  he  or  she  is  adopted  by  a  Japanese ; 

5.  When  he  or  she  becomes  naturalized. 
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Article  6. — The  following  conditions  must  be  fulfilled  in 
order  for  an  alien  to  acquire  Japanese  nationality  by  virtue  of 
acknowledgment : — 

1.  That  he  or  she  is  a  minor  according  to  the  law  of  his  or  her 
home  country ; 

2.  That  she  is  not  the  wife  of  an  alien  ; 

3.  That  either  the  father  or  mother  who  has  made  acknowledg- 
ment first  is  a  Japanese  ; 

4.  That  the  father  is  a  Japanese  in  case  the  father  and  mother 
have  made  acknowledgment  simultaneously. 

Article  7. — An  alien  may  become  naturalized  with  tho  per- 
mission of  the  Minister  for  Home  Affairs. 

The  Minister  for  Home  Affairs  may  not  permit  naturalization 
unless  the  following  conditions  are  fulfilled  : 

1.  That  he  or  she  has  possessed  a  domicile  in  Japan  for  at 
least  five  years  consecutively  ; 

2.  That  he  or  she  is  at  least  full  twenty  years  of  age  and 
possesses  legal  capacity  according  to  the  law  of  his  or  her  home 
country ; 

3.  That  he  or  she  is  a  person  of  upright  conduct ; 

4.  That  he  or  she  is  possessed  of  sufficient  property  or  ability 
to  lead  an  independent  livelihood  ; 

5.  That  he  or  she  possesses  no  nationality  or  that  he  or  she 
is  to  lose  his  or  her  nationality  as  a  consequence  of  acquisition  of 
Japanese  nationality. 

Article  8. — The  wife  of  an  alien  cannot  become  naturalized 
except  together  with  her  husband. 

Article  9. — Those  aliens  mentioned  below  and  who  are 
actually  domiciled  in  Japan  may  become  naturalized  even  when 
the  condition  of  No.  1  of  Paragraph  2  of  Art.  7  is  not  fulfilled : — 

1.  Those  whose  fathers  or  mothers  were  Japanese  ; 

2.  Those  whose  wives  were  Japanese  : 

3.  Those  born  in  Japan  ; 

4.  Those  who  have  been  resident  in  Japan  for  at  least  ten 
years  consecutively. 
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Those  mentioned  in  Nos.  1-3  of  the  preceding  Paragraph 
cannot  effect  naturalization  unless  they  have  been  resident  in  Japan 
for  at  least  three  years  consecutively,  but  this  does  not  apply  to 
those  mentioned  in  No.  3  when  their  fathers  or  mothers  were  born 
in  Japan. 

Article  10. — An  alien  whose  father  or  mother  is  a  Japanese 
may,  provided  that  he  or  she  actually  possesses  a  domicile  in  Japan, 
become  naturalized  even  when  the  conditions  mentioned  in  Nos. 
1,  2  and  4  of  Paragraph  2  of  Art.  7  are  not  fulfilled. 

Article  11. — Notwithstanding  the  provisions  of  Paragraph  2 
of  Art.  7,  the  Minister  for  Home  Affairs  may,  subject  to  Imperial 
sanction,  permit  the  naturalization  of  an  alien  who  has  rendered 
specially  meritorious  services  to  Japan, 

Article  12. — Naturalization  shall  be  publicly  notified  in  the 
Official  Gazette. 

Naturalization  cannot  be  set  up  against  third  persons  in  good 
faith  until  after  public  notice  thereof. 

Article  13. — The  wife  of  a  person  who  acquires  Japanese 
nationality  acquires  the  same  nationality  together  with  her  husband. 

The  provisions  of  the  preceding  Paragraph  do  not  apply  in 
case  there  are  provisions  to  the  contrary  in  the  law  of  the  home 
country  of  the  wife. 

Article  14. — In  case  the  wife  of  a  person  who  has  acquired 
Japanese  nationality  has  not  acquired  Japanese  nationality  in 
accordance  with  the  provisions  of  the  preceding  Article,  she  may 
become  naturalized  even  when  the  conditions  mentioned  in  Para- 
graph 2  of  Art.  7  are  not  fulfilled. 

Article  15. — The  child  of  a  person  who  acquires  Japanese 
nationality  acquires  the  same  nationality  together  with  his  or  her 
father  or  mother,  provided  that  he  or  she  is  a  minor  according 
to  the  law  of  his  or  her  home  country. 

The  provisions  of  the  preceding  Paragraph  do  not  apply  in 
case  there  are  provisions  to  the  contrary  in  the  law  of  the  home 
country  of  the  child. 
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Article  16. — Naturalized  persons,  children  of  naturalized 
persons  who  have  acquired  Japanese  nationality,  and  persons  who 
have  become  adopted  children  or  nyufu  of  Japanese  possess  none 
of  the  rights  mentioned  below*  : — 

1.  To  become  a  Minister  of  State  ; 

2.  To  become  the  President  or  Vice-President  or  a  member 
of  the  Privy  Council ; 

3.  To  become  an  official  of  chokunin  (Imperial  appointment) 
rank  in  the  Imperial  Household  Department ; 

4.  To  become  an  Envoy  Extraordinary  and  Minister  Pleni- 
potentiary ; 

5.  To  become  a  general  officer  in  the  Army  and  Navy ; 

6.  To  become  the  President  of  the  Supreme  Court,  the  Pre- 
sident of  the  Board  of  Audit,  or'  the  President  of  the  Court  of 
Administrative  Litigation ; 

7.  To  be  a  member  of  the  Imperial  Diet. 

Article  17. — The  Minister  for  Home  Affairs  may,  subject 
to  Imperial  sanction,  remove  the  restrictions  mentioned  in  the 
preceding  Article  after  the  lapse  of  five  years  from  the  time  of 
acquisition  of  Japanese  nationality  in  the  case  of  persons  whose 
naturalization  has  been  permitted  according  to  the  provisions  of 
Art.  11,  and,  after  ten  years,  in  the  case  of  other  persons. 

Article  18. — A  Japanese  woman  who  has  become  the  wife 
of  an  alien  and  acquired  the  nationality  of  her  husband  loses 
Japanese  nationality. 

Article  19. — A  person  who  has  acquired  Japanese  nationality 
by  virtue  of  marriage  or  adoption  loses  Japanese  nationality  in  case 
of  divorce  or  dissolution  of  adoption  only  when  he  or  she  thereby 
acquires  foreign  nationality. 

Article  20. — A  person  who  has -voluntarily  acquired  a  foreign 
nationality  loses  Japanese  nationality,  i   ' 


*  These  restrictions  do  not  apply  to  the  very  few  aliens  who  were  naturalized 
by  adoption  prior  to  1st  April,  1899.    In  the  contemplation  of  the  law,  they  are 

native-born. 
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Article  20(2).— A  Japanese  who  has  acquired  the  nationality 
of  a  foreign  country  by  reason  of  his  being  borta  in  such  a  country, 
and  who  is  domiciled  there,  may,  with  the  permission  of  the 
Minister  for  Home  Affairs,  divest  himself  of  Japanese  nationality. 

Application  for  permission  under  the  foregoing  Paragraph 
shall  be  made  by  his  legal  representative  if  the  party  divesting 
himself  of  nationality  is  under  fifteen  years  of  age,  or  with  the 
consent  of  his  legal  representative  if  he  is  a  mionr  of  at  least  ■  full 
fifteen  years  of  age  or  an  incompetent  person. 

In  making  or  giving  the  application  or  consent  under  the  fore- 
going Paragraph,  the  step-father,  step-mother,  chakubo,  or  guardian 
shall  obtain  the  consent  of  the  Family  Council. 

A  person  who  has  divested  himself  of  nationality  loses  Japanese 
nationality  (ipso  facto). 

Article  21. — The  wife  and  child  of  a  person  who  has  lost ' 
Japanese  nationality  loses   Japanese  nationality  when  they  have- 
acquired  that  person's  nationality. 

Article  22. — The  provisions  of  the  preceding  Article  do  not 
apply  to  the  wife  and  child  of  a  person  who  has  lost  Japanese 
nationality  owing  to  divorce  or  dissolution  of  adoption ;  but  this 
does  not  apply  when  the  wife  is  not  divorced  from  the  husband  in 
case  of  dissolution  of  the  latter's  adoption  or  when  the  child  follows 
the  father  and  leaves  the  house. 

Article  23. — In  case  a  child  who  is  a  Japanese  has  acquired 
a  foreign  nationality  by  virtue  of  acknowledgment,  he  or  she  loses 
Japanese  nationality  ;  but  this  does  not  apply  to  a  person  who  has 
become  the  wife,  nyilfu,  or  adopted  child  of  a  Japanese. 

Article  24. — Notwithstanding  the  provisions  of  the  preceding 
five  Articles,  a  male  of  full  seventeen  years  of  age  or  upwards  does 
not  lose  Japanese  nationality  unless  he  has  completed  active  service 
in  the  Army  or  Navy  or  he  has  ceased  to  be  liable  to  serve. 

A  person  who  actually  occupies  an  official  post  —  civil  or 
military— does  not  lose  Japanese  nationality  notwithstanding  the 
provisions  of  the  preceding  "six  Articles  until  after  he  or  she  has  lost 
such  official  post. 
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Article  25. — A  person  who  has  lost  Japanese  nationality  by 
virtue  of  marriage  may,  with  the  permission  of  the  Minister  for 
Home  Affairs,  recover  Japanese  nationality  provided  that  such 
person  possesses  a  domicile  in  Japan  after  dissolution  of  the 
marriage. 

Article  26. — A  person  who  has  lost  Japanese  nationality  in 
accordance  with  Art.  20, 20(2)  or  21  may,  with  the  permission  of  the 
Minister  for  Home  Affairs,  recover  Japanese  nationality  provided 
that  he  or  she  possesses  a  domicile  in  Japan ;  but  this  does  not 
apply  when  the  persons  mentioned  in  Art.  16  have  lost  Japanese 
nationality. 

If  a  person  who  has  lost  Japanese  nationality  in  accordance 
with  the  provisions  of  Art.  20(2)  is  less  than  fifteen  years  of  age, 
application  for  permission  under  the  foregoing  paragraph  shall  be 
made  by  his  father  belonging  to  his  house  at  the  time  of  his 
divestment  of  Japanese  nationality,  or  by  his  mother  if  the  father  is 
unable  to  do  so,  or  by  his  grandfather  if  the  mother  is  unable  to  do 
so,  or  by  his  grandmother  if  the  grandfather  is  unable  to  do  so. 

Article  27. — The  provisions  of  Arts.  13-15  apply  correspond- 
ingly to  the  cases  mentioned  in  the  preceding  two  Articles. 

SUPPLEMENTABY   RULE. 

Article  28. — This  Law  shall  be  enforced  on  April  1st,  1899. 
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BE  THE  EIGHTS  OF  PEESONS  WHO  HAVE 
LOST  JAPANESE  NATIONALITY. 


(Law  No.  94,  March  29th,  1899.) 

In  case  a  member  of  a  house  who  has  lost  Japanese  nationality 
possesses  rights  which  cannot  be  enjoyed  except  by  a  Japanese, 
such  rights  vest  in  the  National  Treasury,  unless  they  are  assigned 
to  a  Japanese  within  one  year. 


BE  ALIENS  ADOPTED  OE  BECOMING  NYUFU. 


(Law  No.  21,  July  11th,  1898.) 

Article  1 — Permission  of  the  Minister  for  Home  Affairs  must 
be  obtained  for  a  Japanese  to  adopt  an  alien  or  to  make  him  a 
nyufn. 

Article  2. — The  Minister  for  Home  Affairs  may  not  give  the 
permission  mentioned  in  the  preceding  Article  unless  the  alien  in 
question  fulfils  the  following  conditions  : — 

1.  That  he  or  she  has  been  domiciled  or  resident  in  Japan 
for  at  least  one  year  consecutively  ; 

2.  That  he  or  she  is  a  person  of  upright  conduct. 
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LAW  OONCEENING  LEASER  QF  HOUSES, ' 


(Law  No.  50  of  the  year  1921,  promulgated  on  the  7th  April,  1921, 

and  published  in  Official  Gazette  No.  2603  ef  Friday 

the  8th  April,  1921). 

Art.  1. — Even,  though  the  lease  of  a, building  is.  mot,  registered, 
If  the  said  building  is  assigned  and  transferred  the  lease,  is  meverther 
less  valid  vis-a-vis  any  person  who  has  subsequently  acquired  a 
right  in  rem  in  respect  to  such  building. 

The  provisions  of  Art.  566,  pars.  1  and  3*  of  the  Civil  Code 
apply .  mutatis  vndandte  where  a  building  which,  is  ihe  subject- 
matter  of  ah  unregistered  lease  forms  the  subject-matter  of  a  sale. 

The  provisions  of  Art.  533f  of  the  Civil  Code  apply  mutatis 
mutandis  to  th^  case  contemplated' in  1>he  preceding  paragraph. 
. .  .  Art.  2. — If  a  lessee  continues,  to  use  or  receive  the  profits  of  a 
building  after  the  maturity  .of.  the  period  of  duration  ,  of  the  lease 
without  the  lessor  raising  objection  thereto  without  delay,  a  new  lease 
is  deemed  to.  have  been  made  on  the  same  terms  and  conditions  as 
the  old  one. 

Art.  3. — Notice  of  rescission  of  contract  on  the  part  of  the 
lessor  must  be  given  six  months  in  advance. 

*  Art. 566,  par.  1  of  the  Civil. Codf, provides:  /"In  ease  the  thing  forming 
the  subject  of  a  sale  is  encumbered  with  a  superficies,  emphyteusis,  servitude, 
heir  or  pledge,  the  buyer  may  rescind  the  contract  (of  sale)  if  he  was  ignorant  of 
the  fact,  but  this  applies  when  the  object  of  the  contract  cannot  be  attained  on  ac- 
count of  such  encumbrance.  In  other  cases,  he  can  only  demand  damages."  Par. 
3  of  the  same  Article  provides  thaWin  the  above  Case  the  contract  must  be  res- 
cinded or  damages  demanded  within  one  year  from  the  time  when  the  buyer  has 
become  aware  of  the  fact  of  such  encumbrance." 

t  Art.  533  of  the  Ctvil  Code  provides :  "  One  of  the  parties  to  a  bilateral  con- 
tract may  refuse  to  perform  his  obligation  until  the  other  party  tenders  performance 
of  his  own  obligation,  but  this  does  not  apply  when  the  latter  is  not  due." 
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A  lease  the  period  of  which  is  fixed  at  less  than  six  months 
shall  be  deemed  to  be  one  for  an  indeterminate  period. 

The  provisions  of  the  preceding  Article  apply  mutatis  mutandis 
where  a  lease  is  terminated'  by  notice  of  rescission. 

Art.  4.-1— When  a  lease  is  to  be  rescinded  in  connection  with 
which  there  is  a  sub-lease  terminable  by  notice  of  rescission,  the 
lessor  cannot  set  up  the  termination  of  such  lease  against  the  sub- 
lessee unless  he  notifies  the  said  sub-lessee  of  the  fact. 

'  If  the  fessOr;has  given  notice'  under  the  foregoing  paragraph, 
the  sub-lease  is  terminated  on  the  lapse  of  six  months  after  such 
notice. 

Art.  5. — If  there  are  any  mats  (tatami)  fittings  and  accessories 
{tategu)  or  other  fixtures  (zosaku)  added  to  the  building  with  the 
consent  of  the  lessor,  the  lessee  may,  on  the  termination  of  the  lease, 
demand  from  the  lessor  at  (that  time  the  purchase  by  the  lessor  of 
such  fixtures  at  their  current  price.  The  same  applies  to  fixtures 
purchased  from  the  lessor. 

Art.  6. — Special  agreements  (containing  stipulations)  contrary 
to  the  provisions  of  the  five  preceding  Articles,  and  which  are  un- 
favourable to  the  lessee,  shall  be  deemed  not  to  have  been  entered 
into.  =    "'  "" 

Art.  7. — If  the  rent  has  become  unreasonable  (disproportionate) 
either  owing  to  an  increase  or  decrease  in  taxes  and  burdens  on  the 
land  or  building,  or  a  rise  or  fall  in  the  price  of  land  or  building,  or 
in  comparison  with  the  rent  of  the  buildings  in  the  vicinity,  either 
party  may,  irrespective  of  the  terms  of  the  contract,  demand  an  in- 
crease or  decrease  (as  the  case  may  be)  in  the  rent  for  the  future  ;  but 
if  there  is  a  special  stipulation  that  the  rent  shall  not  be  increased  for 
a  fixed  period,  such  special  agreement  governs. 

Art.  8. — This  law  does  not  apply  where  it  is  manifest  that  a 
building  has  been  rented  for  temporary  use. 
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SUPPLEMENTARY  PROVISIONS. 

Art.  9. — The  date  of  enforcement  of  this  law  shall  be  fixed  by 
Imperial  Ordinance. 

Ait.  10. — The  territorial  limits  of  enforcement  of  this  law  shall 
be  fixed  by  Imperial  Ordinance. 

Art.  11. — This  law  also  applies  to  leases  of  buildings  entered 
into  prior  to  its  enforcement ;  but  if  notice  of  rescission  was  given 
prior  to  enforcement,  the  lease  shall  be  terminated  on  the  lapse  of 
six  months,  inclusive  of  the  period  which  has  already  elapsed. 
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LAW  CONCEENING  LEASES  OF  LAND. 


(Law   No.   49  of  the  year  1921,  promulgated  on  April  7th 
of  the  same  year.) 

Art.  1. — The  expression  "  leases  "  (shakuchi-ken)  in  the  sense 
of  this  law  refers  to  superficies  and  hirings  of  land  for  the  purpose 
of  owning  buildings  (on  the  land  involved). 

Art.  2. — The  period  of  duration  of  a  lease  shall  be  sixty  (60) 
years  if  for  the  object  of  owning  stone  (sekizo),  earthen  (dozo)  or 
brick  buildings  (rengwa-dzukuri)  or  substantial*  buildings  similar 
thereto,  or  thirty  (30)  years  if  for  any  other  kind  of  buildings  ;  but 
when  the  buildings  have  fallen  into  decay  prior  to  the  expiration  of 
such  period,  the  right  of  lease  shall  be  extinguished  thereby. 

If  the  duration  of  a  lease  has  been  contractually  fixed  at  thirty 
(30)  or  more  years  in  respect  of  substantial  buildings,  or  at  twenty 
(20)  or  more  years  in  respect  of  other  buildings,  the  lease  shall  expire 
on  the  maturity  of  the  term  irrespective  of  the  provisions  of  the  fore- 
going paragraph. 

Art.  3. — If  the  nature  (class)  and  construction  of  the  buildings 
(to  be  erected)  are  not  specified  when  creating  a  lease  by  contract, 
the  lease  shall  be  deemed  one  for  having  for  its  object  the  owning  of 
buildings  other  than  substantial  buildings. 

Art.  4. — If  there  are  any  buildings  (on  the  land)  when  a  lease 
expires,  the  lessee  may  demand  a  renewal  of  the  contract. 

If  the  landowner  does  not  desire  to  renew  the  lease,  the  lessee 
may  demand  that  the  buildings  and  other  things  which  he  has 
caused  to  be  affixed  to  the  land  by  virtue  of  his  title  (right)  as  such 
lessee  be  purchased  at  the  current  price. 

Art.  5. — In  case  the  contract  has  been  renewed  by  the  parties, 

*  The  wotd  used  (kengo)  means  "  strong  and  solid." 
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the  duration  of  the  lease  shall  be  thirty  (30)  years  calculated  from 
the  time  of  renewal  in  the  case  of  substantial  buildings,  or  twenty 
(20)  years  in  the  case  of  other  buildings.  In  this  case,  the  proviso  of 
paragraph  1  of  Art.  2  applies  mutatis  mutandis.  .  ., 

If  the  parties  have  stipulated  for  a  period  longer  than  that 
specified  in  the  foregoing  paragraph,  such  stipulation  governs. 

Art.  6. — If  the  lessee  continues  the  use  of  the  land  after  the 
termination  of  the  lease  without  the  landowner  raising  objection 
thereto  without  delay,  a  new  lease  shall  be  deemed  to  have  been 
created  on  the  same  terms  and  conditions  as  the  old  one.  In  this 
case  the  provisions  of  paragraph  1  of  the  .  foregoing  Article  apply 
mutatis  mutandis., 

'  Art.  7. — In  case  the,  buildings  have  been  destroyed  prior  to  the 
termination  of  the  lease,  if  the  landowner  has  not  raised  an  objection 
without  delay  to  the  construction  of.  buildings  calculated  to  continue 
in  existence  in  excess  of  the  remaining  term,  the  leas©  shall  remain 
in  force  for  thirty  (30)  years  calculated  from  the  day  on  which  the 
buildings  have  been  destroyed  in  the  case  of  substantial  buildings,  or 
for  twenty  (20)  years  in  the  case  of  other  buildings ;  but  if  the;  re^ 
maining  term  is  longer  than  the  period  named,  the  former  shall 
govern. 

Art.  8. — The  provisions  of  the  two  foregoing  Articles  govern 
mutatis  mutandis  in  case  the  lessee  has  in  his  turn  created  a  lease 
(a  sub-lease). 

Art.  9. — The  provisions  rf  the  seven  foregoing  Articles  do  not 
apply  where  it  is  clear  that  a  lease  has  been  created  for  contingent 
.accommodation  or  for  other  temporary  use. 

Art.  10. — In  case  a  third  person  has  acquired  the  buildings 
existing  on  the  land  forming  the  subject  of  a  lease  and  other  things 
which  the  lessee  has,  by  his  title  (right)  as  such  lessee,  caused  to  be 
affixed  to  the  land,  if  the,  lessqr,  does  not  agree  to  the  transfer  of  the 
lease  or  the  sub-lease  of  the  land  he  (the  lessee)  may  demand  from 
the  lessor  the  purchase,  at  the  current  price,  of  the  buildings  and 
other  things  which  the  lessee  has  by  his  title  (right)  as  such  lease 
caused  to  be  affixed  to  the  land. 
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Art.  11. — All  such  stipulations  as  are  contrary  to  the  provisions 
of  Art.  2,  Arts.  4-8  and  the  foregoing  Article,  and  are  unfavourable 
to  the  lessee,  shall  he  deemed  not  to  have  been  made. 

Art.  12. — If  the  rent  has  become  unreasonable  (dispropor- 
tionate) either  owing  to  an  increase  or  decrease  in  taxes  and  other 
public  imposts  on  the  land,  or  a  rise  or.  fall  in  the  price  of  the  land, 
or  in  comparison  with  the  rent  of  the  adjacent  lots  of  land,  either 
party. may,  irrespective  of  the  terms  of  the  contract/demand  an  in- 
crease or  decrease  (as  the  case  may  be)  in  the  rent  for  the  future  ; 
but  if  there  is  a  special  stipulation  that  the  rent  shall  not  be  increased 
for  a  fixed,  period,  such  stipulation  shall  govern. 

Art.  13. — The  landowner  or  lessor  shall  have  a  preferential 
right  over  the  buildings. owned  on  the  land  by  the  lessee  in  respect 
of  the  rent  forithe  last  two  years  which  has  fallen  due. 

The  preferential  right  referred  to  in  the  foregoing  paragraph 
shall  preserve  its  effect ,  by  the  superficies .  or  hiring  of  land,  being 
registered.  /     •■ 

Art.  14. — The  preferential  right  under  the  foregoing  Article 
shall  have  preferential  effect  against  other  rights,  but,  it  shall  follow 
(and  yield  to)  claims  which  may  be  collected  under  the  Laio  Con- 
cerning the  Collection  of  National  Taxes,  preferential  rights  for 
common  benefit,  for  the  preservation  of  immovables,  and  for  work 
upon  immovables,  also  to  pledges  and  mortgages  registered  prior  to 
the  registration  of  the  superficies  or  hiring  of  the  land. 

SUPPLEMENTAL  PROVISIONS. 

Art.  15. — The  date  of  enforcement  of  this  law  shall  be  fixed 
by  Imperial  Ordinance. 

Art.  16. — The  territorial  limits  for  the  enforcement  of  thia 
Law  shall  be  fixed  by  Imperial  Ordinance. 

Art.  17. — Th6  duration  of  a  superficies  or  hiring  of  land  created 
prior  to  the  enforcement  of  this  Law  for  the  object  of  owning  build- 
ings shall  be  thirty  (30)  years  (inclusive  of  the  period  which  has 
already  elapsed)  if  for  the  object  of  owning  substantial  buildings,  or 
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twenty  (20)  years  if  for  the  object  of  owning  other  buildings ;  but  if 
the  buildings  should  fall  into  decay  prior  to  the  maturity  of  the  said 
period,  the  lease  shall  thereby  terminate,  and  a  superficies  the 
duration  of  which  is  fixed  at  over  thirty  (30)  years  in  respect  of 
substantial  buildings  or  over  twenty  (20)  years  in  respect  of  other 
buildings,  shall  terminate  on  the  maturity  of  such  term. 

In  case  no  duration  has  been  fixed  in  respect  of  a  superficies  or 
hiring  of  land  for  the  object  of  owning  buildings,  if  twenty  (20)  or 
more  years  shall  have  elapsed  before  the  enforcement  of  this  law, 
the  parties  shall  be  deemed  to  have  renewed  the  contract  on  the  lapse 
of  each  twenty  (20)  years  and  the  provisions  of  the  foregoing  para- 
graph shall  apply. 

The  provisions  of  paragraph  1  do  not  apply  to  superficies 
and  hirings  of  land  which  have  been  clearly  created  for  extraordi- 
nary (contingent)  accommodation  or  for  other  temporary  use. 

Art.  18. — With  the  exception  of  what  is  provided  in  the  fore- 
going Article,  this  law  applies  also  to  superficies  and  hirings  of  land 
actually  existing  at  the  time  when  this  law  shall  have  come  into 
existence,  and  which  have  for  their  object  the  owning  of  buildings. 
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Absentee,  adjudication  of  disappear- 
ance against,  2-4 ;  management  of 
•     property  of,  19-21. 

Acceptance,  an  element  of  contract. 
354-7 ;  of  succession  to  a  house, 
705-9,  710-8 ;  of  succession  to  pro- 
perty, 733-4 

Accession,  168,  170-1. 
Accessory  things,  55. 
Accomplices,  450. 

Acknowledgment  (of  an  illegitimate 
child),  compulsory,  572,  conditions 
of,  570-1,  796;  effect  of,  572-3; 
voluntary,  572-3. 

Acknowledgment  (of  a  obligation),  as  a 
cause  of  intenuption  of  prescrip- 
tion, 123. 

Acquisitive  prescription,  see  Prescrip- 
tion. 

Actions,  oblique,  see  Oblique  actions ; 
possessory,  see  Possessory  actions; 
revocatory,  see  Revocatory  actions. 

Acts,  see  Juristic  acts,  Void  acts,  Void- 
able a.ts. 

Adjacent  landowners  (relations  be- 
tween), 156-65. 

Adjunction,  168-9. 

Adoption,  annulment  of,  580-4 ;  condi- 
tions of  575-580,  796;  dissolution 
of  585-90;  effect  of,  584,  533-5; 
invalidity  of,  580;  meaning  of, 
574-6. 

Adultery,  526,  561. 

Advertisement,  371 ;  contracts  by,  371-4. 

Age,  7 

Agents,  see  Representation. 

Agricultural  labour,  a  preferential 
right  for,  515. 

Agriculture  on  land  of  another  person, 
see  Emphyteusis. 

Alien  juridical  persons,  48-50. 


Aliens,  acknowledged  by  Japanese, 
666-7;  adopted  by  Japanese,  667, 
8(15 ;  arrangements  re  marital  pro- 
perty between,  553-4 ;  as  nyufu  or 
mukoyoshi,  543,  666,  578,  805;  as 
wives  of  Japanese,  4-5;  capacity 
for  action,  793-4 ;  capacity  for 
rights,  4-5.  See  Law  Concerning 
the  Application  of  Laws  in  General, 
Nationality. 

Ambasadors,  see  Ministers. 

Animals,  liability  for  damages  done 
by,  448-9 ;  possession  of  runaway, 

186. 

Arbitration,  compared  with  compro- 
mise, 430. 

Articles  of  Association,  see  Association 
(shadan) 

Ascendants,  see  Relatives, 

Assignment,  condition  of  effective, 
(obligations)  317-8,  (real  rights  in 
immovables),  144  et  seq. ;  (real 
rights  in  movables)  143-4,  of  pos- 
sessory rights,  198 

Association  (kumiai=societas),  dissolu- 
tion and  liquidation  of,  428-9  ;  dis- 
tribution of  profits  and  losses  of, 
425 ;  management  of,  442 ;  meaning 
of,  421-2;  property  of,  422.  426; 
withdrawal  of  members,  427-8. 

Association  (shadan  =  Verein),  directors 
of,  29-30;  dissolution  and  liquida- 
tion of  33-34 ;  formation  of,  25  ; 
general  meetings  of,  31-33  ;  mean- 
ing of,  22 ;  penal  provisions  re, 
37-9 ;  registration  of,  28 ;  super- 
visors of  30-1 . 

Attachment,  as  cause  of  interruption 
of  prescription,  122-3  ;  obligations 
which  do  not  admit  of,  236-7. 

Auction  Law,  500,  380 

Auction  Sale,  of  commo.n  property  for 
partition,  175;  of  mortgaged  im- 
movable, 409-501 ;  right  of  a  person 
who  has  bought  a  lost  or  stolen 
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article  at,  186 ;  right  of  the  highest 
bidder  at,  380 

Auditors,  see  Supervisors  of  a  juridical 
person. 

Authenticated  date,  instrument  bearing 
an,  cases  where  use  is  to  be  made 
of,  318,  346,  701-2. 


Bank  of  fapan,  aliens'  disability  to 
hold  shares  in,  5. 

Bankruptcy,  prevents  one  from  be- 
coming guardian,  supervisor  of 
guardianship  or  curator,  610.  613, 
626 ;  of  debtor,  244;  of  emphyteute, 
210;  of  employer  (in  contract 
work),  412 ;  of  hirer,  399 ;  of  juri- 
dical person,  3,  337 ;  of  mandator 
or  mandatory,  417;  of  master, 
409;  of  partner,  427;  of  one  of 
parties  to  a  promise  of  a  loan  for 
comsumption,  403;  of  representa- 
tive 109. 

Bastards,  see  Illegitimate  Children  and 
Shoshi. 

Bargain  money,  387. 

Bases  of  Life,  17  et  sea. 

Bigamy,  a  ground  for  divorce,  540 

Bilateral  acts,  60.    See  Contracts. 

Bilateral  contracts,  349,  358.  See  Con- 
tracts. 

Birth,  enjoyment  of  rights  begin  at, 
2 ;  exceptional  cases,  443,  692,  723, 
773. 

Blind  persons,  see  Quasi-incompetent 
persons. 

Blood  relatives,  527-30.   See  Relatives. 

Borrowing.  See  Hiring  of  Things, 
various  Loans   and  Obligations. 

Boundary  regulations,  159-65. 

Branch  house,  conditions  of  succession 
to  or  establishment  or  re-establish- 
ment of  638,  644-5 ;  right  of  succes- 
sion to  the  principal  house  of  the 
head  or  a  member  of,  691. 

Brothers  and  sisters,  duty  of  support 
among,  672  et  seq. ;  right  of  succes- 
sion (to  house),  689. 

Buildings,  as  immovables,  53;  joint 

■  ownership  of  a  part  of,  153 ;  war- 

■  raiity  of  construction  of,  411. 


Business  Management,  duties  of  man- 
ager, 467-8;  duties  ot  principal, 
468-9 ;  meaning  of,  466-7. 

Cancellation,  of  adoption,  5  £0-4;  of 
marriage,  54>i-50,  of  voidable  acts, 

86-7,  89 

Capacity,  for  action,  6  et  seq. ;  for 
disposal,  393 ;  for  management, 
393 ;  for  rights,  1-2 ;  of  aliens.  See 
Incapacitated  persons,  etc. 

Chakubo,  meaning  of,  536-7, 590 ;  when 
the  family  council  supercedes  or 
supplements  the,  630.  See  Child- 
ren, Parental  Power,  etc 

Children,  adopted,  574-90;  by  fiction 
of  law,  590 ;  classes  of,  566 ;  contest 
of  legitimacy  of  567-9  ;  illegitimate 
570-4;  in  the  womb,  see  Nascilurus ; 
legal  relations  between  parents, 
and,  567-9,  796,  legitimate,  5K7-570, 
573-4,  796.    See  Parental  Power. 

Civil  Code,  the,  as  part  of  civil  law, 
X-XI;  history  of,  I- VI;  language 
of,  X-XI.    See  Civil  Law. 

Civil  Law,  interpretation  of,  XVII- 
XX,  meaning  of,  VIII-X;  provi- 
sions of,  XI-XVII. 

Classes  (of  citizens),  589 

Code  Napoleon  IV,  213 

Coercion,  79-81. 

Cohabitation,  duty  of,  550. 

Collateral  relatives,  528.    See  Relatives. 

Colleteral  house,  644. 

Commercial  companies,  see  Companies. 

Common  property,  see  Co-ownership. 

Commoners  (heimin)  589. 

Companies,  civil  and.  commercial, 
24-5 

Compromise,  429-30'. 

Conditions,  accomplished,  91 ;  impos- 
sible, 92 ;  legal,  90 ;  meaning  of, 
89,  93 ;  optional,  93 ;  precedent, 
89  ;  subsequent,  89  ;  unlawful,  92. 

Confusion  (merger),  148-50,  331. 

Consuls,  when  they  act  as  Notaries, 
759 ;  when  they  act  as  Registrars, 
543, 579. 

Contents  certified  post,  319. 

Contract  work,  liability  for  damages 
done  third  persons  by  contractor, 
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448;  meaning  of,  409;  remedies 
for  unsatisfactory  performance  of, 
410-1  ;  remuneration  for,  410;  res- 
cission of,  412,  410. 

Contracts,  by  advertisement,  371-3; 
for  benefit  of  third  persons,  364-6 ; 
formation  of,  350-7,  794;  impos- 
sibility of  performance  of,  360-4; 
meaning  and  classes  of,  348-50; 
penalty  for  breach  of,  277  ;  rescis- 
sion of,  366-71 ;  simultaneous  per- 
formance of,  358-60,  379.  See 
Tutistic  Acts. 

Co-ordinate  house,  see  Collateral  house. 

Co-ownership,  for  aliens,  797 ;  manage- 
ment and  disposal  of  property 
unier,  172-4 ;  meaning  of,  171-2 ; 
partition  of  property  under,  174-8 ; 
transfer  of  shares  in,  174.  See 
Ownership. 

Copyrights,  XXVIII. 

Court,  functions  of,  (call  and  organisa- 
tion of  family  council),  633,  631 ; 
(disinheritance  of  heirs)  695-7,  724- 
5 ;  (dissolution  of  adoption)  586- 
8 ;  (divorce)  561-4,  796 ;  (manage- 
ment of  property  of  succession) 
698,  692,  745  ;  (probate  of  absent 
persons),  2-4, 19-21 ;  (protection  of 
incompetent  and  quasi-incompetent 
persons),  9-12;  (supervision  over 
exercise  of  parental  power)  600-1 ; 
(supervision  of  juridical  persons) 
34,  35. 

Creditors,  meaning  and  rights  of,  see 
Obligations  and  various  Loans ;  of 
an  heir,  see  Separation  'of  property ; 
of  the  succession,  their  right  against 
former  head  of  house  in  case  of 
succession  by  inkyo  or  nyufu-kon-in, 
662-3 ;  their  right  against  the  heir 
in  case  of  succession  by  loss  of 
nationality,  704;  their  right  as 
regard  separation  of  property, 
736-9  ;  their  right  in  case  of  abso- 
lute acceptance,  710 ;  their  right  in 
case  of  failure  of  heirs,  746-7 ;  their 
right  in  case  of  limited  acceptance 
711-8 ;  privileged,  see  Liens,  Mort- 
gages, Pledges,  Preferential  rights, 
Sureties. 

Cruelty,  a  ground  for  divorce,  562. 

Curators,  meaning  and  number  of, 
626;  prescription  of  obligations 
between  quasi-incompetent  persons 
and   their,    627;    special,    626-7; 


snpervision  of,  629-30.    See  Quasi- 
incompetent  persons. 

Custom,  legal  value  of,  66-7,  793. 


Daily  necessaries,  supply  of,  a  general 
preferential  right  for,  511-2. 

Damages  for  non-performance,  amount 
fixed  in  advance  of,  275-7 ;  limits 
of,  269-71  ;  moratory  interest  for, 
273-5 ;  subrogation  by  title  of  com- 
pensation for,  272-3;  when  perfor- 
mance is  impossible;  when  the 
creditor  is  also  in  fault,  271-2.  See 
various  kinds  of  Contracts. 

Damages  resulting  from  a  wrongful  act. 
442  et  seq. 

Death,  as  basis  of  life  annuity,  431, 
damages  for,  442 ;  does  not  invali- 
date an  expression  of  intenion, 
82 ;  effect  of,  (in  general)  see  Suc- 
cession, Legacies,  Wills,  (on  capa- 
city), 2,  (on  mandate)  417;  (on 
marriage)  559 ;  (on  partnership  or 
association)  427 ;  (on  representa- 
tion) 109 ;  legal,  2-4. 

Debentures,  name,  effective  pledging 
of,  484-5. 

Defence,,  justifiable,  451-2 

Delicts,  see  Wrongful  acts. 

Delivery,  as  cause  for  preferential 
rights  in.  movables,  519  ;  as  condi- 
tion of  pledges  of  movables,  479- 
80;  as  condition  of  transfer  of 
possessory  riglits,  198 ;  as  condi- 
tion of  transfer  of  real  rights  in 
movables,  143-4. 

Demand,  as  cause  of  interruption  of 
prescription,  119-22. 

Deposit,  depositary's  rights  and  duties, 
420-1 ;  irregular,  419 ;  meaning  of, 
418  ;  remuneration  for,  419  ;  return 
of,  419. 

Deposit  (in  Public  Deposit  Office),  as 
a  means  of  performance,  248-51; 
of  purchase-money,  382 

Descendants,  528.    See  Relatives,  Suc- 
cession. 
Design  rights,  XXVIII. 
Directors,  29-30. 
Disappearance,  2-4,  794. 
Discussion,  benefit  of,  296. 
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Disinheritance  of  a  legal  heir  to  a 
house,  695-6,  annulment  of,  697. 

Disinheritance  of  a  presumptive  heir 
to  property,  724  5 ;  annulment  of, 
724-5. 

Disposal,  393. 

Dissolution  of  adoption,  see  Adoption. 

Dissolution  of  a  juridical  person,  see 
Juridical  persons. 

Divorce,  Consensual,  560-1 ;  effect  of, 
564-5 :  judicial,  561-4,  796. 

Doctors  prescription  of  fees  of,  135 ; 
present  at  the  making  of  a  will, 

752. 

Domicile,  meaning  of,  18 ;  of  a  juri- 
dical person,  48 ;  substitute  for,  19, 
197-8 ;  temporary,  19. 

Dominant  land,  212  et  seq. 

Donations,  see  Gifts. 

Dumb  persons,  see  Quasi-incompetent 
persons. 

Emergency  acts,  451-2. 

Emphyteusis,  208-211 ;   mortgages  of, 

488-9. 

Employees,  see  Hiring  of  Services ; 
liability    for    damages    done    by, 

444-7. 

Employment,  see  Hiring  of  Services. 

Endorsement,  meaning  and  effect  of, 
327 

Exchange,  387-8. 

Executors,  see  Wills. 

Expressions  of  intention,  capacity  of 
the  other  party  to,  83 ;  defective, 
69-81 ;  effect  of  death  or  loss  of 
capacity  on,  82;  valid,  67-8,  794; 
when  they  take  effect,  81. 

Extinctive  prescription,  see  Prescription. 

Family  Council,  degree  of  attention 
to  be  paid  by  member  of,  632; 
duration  of,  630;  for  a  minor  or 
incompetent  person  under  guardi- 
anship, 628-9 ;  for  a  minor  subject 
to  parental  power,  628 ;  for  a  quasi- 
incompetent  person,  629 ;  meaning 
of,  628 ;  meetings  of,  632-3 ;  organi- 
sation of,  631 ;  persons  disqualified 
to  be  members  of,  631-2 ;  peculiar 
powers  of,  636;   resignation  and 


removal  of  members  of,  632 ;  reso- 
lutions of,  633-5.  See  Chaltubo, 
Incompetent  Persons,  Minors,  quasi, 
incompetent  Persons,  Step-parents,  etc. 

Family  name,  647,  670. 

Father,  judicial  determination  of, 
569 ;  rights  and  duties  of,  (claim  to 
damages  for  death  of  child  by 
wrongful  act),  442,  (duty  to  take 
his  children  in  custody  in  case  of 
divorce)  565 ;  (parental  power)  see 
Parental  power ;  right  to  choose  an 
heir  to  the  house  of  a  child)  689 ; 
(right  to  give  consent  to  marriage, 
divorce,  adoption  or  dissolution  of 
adoption  of  a  child)  541-2,  561, 
576-8,  588  (right  to  acknowledge 
legitimacy  of  a  child),  570-2.  See 
Parents,  Step-Parents. 

Female  head  of  a  house,  effect  of  marri- 
age to  a  nyufu,  683, 666  ;  resignation 
of,  655-6  ;  rights  and  duties  of,  (duty 
to  bear  expenses  arising  from  mar- 
riage) 554 ;  (presumptive  right  in 
property  about  which  it  is  uncer- 
tain whether  it  belong  to  husband 
or  wife)  554  ;  (right  to  reserve  her 
property)  701-2 ;  (right  to  use  hus- 
band's property)  554-5.  See  further, 
House,  head  of. 

Fictitious  Acts,  70-74. 

Fire,  accidental,  432. 

Fonds  enclave,  154-6. 

Foreign  currency,  how  to  pay  obliga- 
tions in  terms  of,  232-3. 

Foreigners,  See  Aliens. 

Foreign  law,  application  of,  793  et  seq.; 
influence  of,  III- VI,  et  seq.  See 
also  Index  to  Articles. 

Forfeiture,  of  mortgages,  487  ;  prohi- 
bited, 477. 

Foundations,  acts  of  endowment,  39-41 ; 
compared  with  associations,  39, 
42 ;  dissolution  of,  42 ;  meaning  of, 
23,  39 ;  organs  of,  41.  See  Juridical 
Persons. 

Fraud,  77-9. 

Fruits,  meaning  of,  55-6 ;  of  mortgag- 
ed immovables,  490-1  ;  ranks  of 
preferential  rights  on,  518 ;  right  to, 
56 ;  the  possessor  right  to,  187. 

Funeral  expenses,  incidence  of,  677-8 ; 
preferential  right  for,  511. 
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Gambling,  431. 
Game  Law,  153. 

Garnishee,    creditor's  ri?ht   against, 

278  el  seq. ;  recourse  of,  243. 
Genealogical  records,  ownership  of,  700. 

General  meetings,  see  Associations 
(shadari). 

Gentlemen  (shizoku)  589. 

Gifts,  burdensome,  390;  cancellation 
of,  389;  donor's  liability,  889-90; 
meaning  of,  388-9 ;  periodical,  390 ; 
reduction  of,  786-90 ;  taking  effect 
after  death,  391. 

Guardians,  acts  which  can  be  can- 
celled by  wards  against,  623-4; 
duties  of  (for  minors)  614-7,  618-22, 
(for  an  incompetent  person)  617-8, 
618-22.  (upon  termination  of  power) 
623-5 ;  effect  of  ward's  wills  in 
favour  of,  751  ;  incapacitated  for 
entering  into  certain  hirings  of 
things,  393  ;  number  of,  607  ;  persons 
disqualified  to  be,  609-10;  prescrip- 
tion of  obligations  between  wards 
and,  t>25 ;  resignation  and  removal 
of,  610-2 ;  supervision  of,  613-4, 
628-9;  termination  of  power  of, 
622-3;  who  become,  608.  See 
Guardianship. 

Guardianship,  affairs  of,  614-22 ;  for 
aliens,  796-7 ;  meaning  of,  605-6 
organs  of,  607,  special  organs  of, 
607;  termination  of,  6-22-5.  See 
Family  Council,  Incompetent  persons, 
Minors,  Parental  power. 

Guardianship,  Supervisor  of,  appoint- 
'  ment  of,  612 ;  duties  of,  613-4,  622 ; 
persons  disqualified  to  be,  613 ; 
prescription  of  obligations  between 
ward  and,  625;  resignation  and 
removal  of,  613.    See  Guardianship. 

Head  of  a  house,  see  House,  head  of. 

Heir,  to  a  house,  see  Succession  to  a 
house ;  to  a  legacy,  see  Legacies ;  to 
property,  see  Succession  to  property. 

Heritable  building  right,  5. 

Hiring  of  immovables,  see  Immovables 

and  Hiring  of  things. 
Hidden  treasure,  finding  of,  167-8. 

.  Hiring  of  Services,  damages  connected 
with,  409  ;  meaning  of,  407 ;  rescis- 
sion and  renewal,  407-9. 


Hiring  of  things,  assignment  of  the 
right  under,  397 ;  damages  con- 
nected with,  400 ;  lessee's  liability, 
395-6  ;  lessors  liability,  394-5 ;  max- 
imum term  of,  393-4 ;  meaning  of, 
391-2 ;  registration  of,  392-3 ;  rescis- 
sion of,  398-400 ;  sub-letting,  397-8 ; 
tacit  renewal  of,  396. 

Honour,  responsibility  for  injury  to, 
453. 

Hotel  charges,  a  preferential  right  for, 
513 ;  prescription  of,  136. 

House,  heir  to,  see  Succession  to  a 
house. 

House,  succsssion  to,  see  Succession  to  a 
house. 

House,  abolition  of,  642-3;  concep- 
tion of,  636-7;  establishment  of  a 
branch,  637-9 ;  establishment  of  a 
new,  639-42;  exclusion  from,  649; 
extinction  of,  643 ;  re-establishment 
of,  644-6.  See  House  Head  of. 
House,  Members  of,  Succession  to 
house. 

House,  Head  of,  acquisition  of  the 
status  of,  646-7 ;  lois  of  the  status 
of,  and  its  effect,  654,  661-3 ;  resig- 
nation of,  654-H1 ;  rights  and  duties 
of,  647-54;  special  organs  for  ex- 
ercise of  right  of,  663-5. 

House,  Members  of,  rights  and  duties 
of,  670-1 ;  who  become,  665-9. 

Houses,  see  Buildings ;  leases  of,  806-8, 
see  also  Hiring  of  things. 

Husband  and  wife,  550-9,  9, 10-1.  See 
also  Marriage,  Divorce,  Married 
Women. 


Illegitimate  children,  acknowledgment 
of  570-3 ;  house  to  be  entered  by, 
665-6 ;  legitimation  of,  573-4 ;  right 
of  succession  to  house,  684-5 ;  suc- 
cessional  portions  of,  727.  See 
Children  and  Shoshi. 

Immovables,  hiring  of,  392-3 ;  mean- 
ing of,  53 ;  mortgage  of,  486  et  seq. ; 
pledge  of,  481-3 ;  preferential  rights 
for,  516-7;  re-purchase  of,  383-7. 
See  Real  rights. 

Incapacitated  persons,  expressions  of 
intention  to,  83;  meaning  of,  6  et 
seq. ;  representation  by,  99 ;  their 
capacity  for  making  Wills.    See  In- 
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competent  persons.    Married  women, 
Minors  and  Quasi-incompetent  persons. 

Incompetent  persons,  acts  of,  9-10: 
definition  of,  9,  793-4;  expressions 
of  intention  to,  protection  of,  10, 
617-8  et  seq. ;  protection  of  the 
other  party  to  acts  of,  15-17;  sus- 
pension of  prescription  in  favour 
of,  125-ti. 

Industrial  labour,  a  preferential  right 
for,  513. 

Infants,  validity  of  acts  of,  7. 

Inheritance,  see  Succession, 

Inkyo,  647-54. 

Insane  persons,  capacity  and  protec- 
tion of,  see  Incompetent  persons ; 
damages  inflicted  by,  444. 

Instigators,  450. 

Interest,  interest  on,  235-6 ;  Law  for 
the  Restriction  of,  334,  383;  legal 
rates  of,  234-5;  nature  of,  233,  236-7, 
56-7 ;  moratory,  273-5. 

International  private  law,  see  Law 
Concerning  the  Application  of  Laws  in 
General. 

Iriai-ken,  178-9,  218-9. 

Joint  ownership,  see  Co-ownership. 
Joint  sureties,  see  Sureties. 

Juridical  persons,  capacity  of,  42-6; 
civil  liability  of,  46-8 ;  classes  of, 
22-5  ;  domiciles  of,  48  ;  foreign,  see 
Alien  juridical  person.  Associations 
(Shadan)  and  Foundations. 

Juristic  Acts,  accessory  clauses  (condi- 
tions, time  limits  and  periods), 
89-96  ;  cancellation  of,  85-9  ;  classes 
of,  60-1 ;  formative  conditions  of, 
61,  794;  meaning  of,  60;  ratifica- 
tion of,  85,  87, 110-2;  substance  of, 
61-7.  See  Contracts,  Expressions  of 
intention. 

Land,  boundaries  of,  195-65  ;  lease  of, 
201  et  seq.,  809-12  ownership  of,  152 ; 
rights  of  owners  of  adjacent  lots 
of,  153-9. 

Law  Concerning  the  Application  of 
Laws  in  General,  793-8. 

Leases,  201  et  seq.  494-5. 

Law  concerning  (of  houses),  806-8,  (of 


land),    809-12;    See    Emphyteusis, 
Hiring  of  things,  Superfces. 

Legacies,  by  a  particular  title,  774-9 ; 
by  a  universal  title,  773-4;  bur- 
densome, 779-81 ;  lapse  of.  781 ; 
meaning  of,  772,  nasciturus'  right 
to,  773 ;  reduction  of,  786-90 ; 

Legal  facts,  59-60. 

Legal  portion,  see  Succession. 

Legal  representative,  his  power  to  ap- 
point a  sub-representative,  106; 
meaning  of,  8  ;  of  a  minor,  7-8.  See 
also  Guardians  Husband  and  wife, 
Parental  power,  Directors,  etc. 

Legal  rules,  discovery,  XX-XXJI. 

Legitimation,  573-4. 

iLiens,  Conditions  for  formation  of, 

522;  effect  of,  522-3;  meaning  of, 

521 ;  termination  of,  523. 

Life-annuity,  431-2. 

Lineal  ascendants,  right  of  succes- 
sion of,  (to  a  house)  691 ;  (to  pro- 
perty) 723. 

Lineal  Mood  relatives,  duty  of  support 
between,  672;  meaning  of,  528. 
See  above  and  below. 

Lineal  descendants,  right  of  succession 
of,  (to  a  house)  685-6 ;  (to  property) 
722-3. 

Lineal  relatives,  528.    See  Relatives. 

Liquidation  (of  a  juridical  person),  34- 
7. 

Litispendence,  120. 

Loans  for'  consumption,  anomalous, 
404-5 ;  lender's  liability  of  warranty, 
405 ;  meaning  of,  402-4 ;  return  of, 
405-6. 

Loans  for  use,  borrower's  rights  and 
duties,  400-1 ;  damages  connected 
with,  402;  duration  of,  401-2; 
meaning  of,  400. 

Lost  articles,  finding  of,  166 ;  posses- 
sion of,  185-6. 

Lost  persons,  see  Disappearance. 

Maltreatment,  a  ground  of  divorce,  562. 

Management,  Right  of,  as  included  in 
parental  power,  see  Parental  power ; 
General  meaning  of,  393. 

Mandate,  mandatory's  duties,  413-4 ; 
mandator's  duties,  414-6 ;  meaning 
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of;  412;  quasi-,  417-8;  termination 
of,  416-7. 

Manure,  supply  of,  a  preferential 
right  for  513. 

Marital  property,  arrangements  re, 
551-y,  (between  aliens)  553-4,  795-6. 

Marriage,  annulment  of,  546-50 ;  con- 
ditions for,  540-4,  795;  effect  of, 
550-9,  535-7,  795;  formation  of, 
544-5 ;  termination  of  (by  death) 
559-60,  (by  consensual  divorce) 
560-1,  (by  judicial  divorce),  561-4; 
void,  545-6.  See  Divorce,  Marital 
property,  Married  women. 

Married  woment  capacity  of,  13-5 ; 
protection  of  the  other  party  to 
acts  of,  15-7 ;  suspension  of  pre- 
scription in  favour  of,"  126 ;  their 
relations  to  the  husbands,  550-9. 

Master  and  servant,  see  Hiring  of  ser- 
vices. 

Material,  its  relation  with  work  ap- 
plied thereto,  169-70. 

Members  of  a  house,  see  House,  Members 
of. 

Mental  reservation,  69. 

Merger,  148-50,  331. 

Mining  rights,  as  real  rights,  141  foot- 
note ;  alien's  disability  to  hold,  5. 

Ministers,  when  they  act  as  notaries, 
759 ;  when  they  act  as  registrars, 
543,  579. 

Minors,  acts  of,  7-9 ;  definition  of,  7, 
damages  inflicted  by,  443-4;  ex- 
pressions of  intention  to,  83 ;  pro- 
tection of,  7-9,  519  et  seq.,  614-7; 
protection  of  the  other  party  to 
acts  of,  15-7;  suspension  of  pre- 
scription in  favour  of,  125-6. 

Mistake,  74-77. 

Mixture,  169. 

Money,  as  the  object  of  obligations,;' 
231-3;  obligations  consisting  in,f 
231-3.    See  Foreign  currency. 

Mortgages,  assignment  of,  or  of  the 
ranks  of,  506-7 ;  auction  sale  of  the 
subject-matter  of,  499,  500-3;  dis- 
posal of,  508;  enforcement  of, 
500-6;  forfeiture  of,  487;  leases 
and,  494-5;  meaning  of,  486-7, 
471-3;  of  superficies  and  emphy- 
teusis, 486-9;  payment  by  third 
acquirers   of,   496;  ranks  of,  493; 


relation  between  preferential  rights 
and,  520,  521 ;  removal  of,  496-500 
scope  of,  489-92 ;  sub-,  506 ;  termi- 
nation of,  509 ;  waiver  of,  or  of  the 
ranks  of,  507-8. 

Mother,  rights  and  duties  of,  (claim  to 
damages  arising  from  death  of  child 
by  wrongful  act)  442 ;  (duty  to  tak« 
her  children  in  custody  m  case  of 
divorce)  565;  (parental  power)  see 
Parental  Power;  (right  ts  choose  an 
heir  to  the  house  of  a  child)  689-90 ; 
(right  to  give  consent  to  marriage, 
divorce,  conclusion  or  dissolution 
of  adoption  of  a  child)  541-2,  561, 
576-8,  588.  See  Children,  Step- 
parents, Chakubo. 

Movables,  meaning  of,  53;  pledges 
of,  479-81 ;  preferential  rights  for, 
512-4,  transfer  of,  143. 

Muko-yoshi.  aliens  becoming,  543,  578, 
805 ;  meaning  of,  539.  See  Adop- 
tion and  Marriage. 

Muko-yoshi-engumi,  see  Muko-yoshi. 


Nasciturus,  rights  to  damages  of  443, 
right  to  legacies  of,  773 ;  right  of 
succession  of,  692,  723. 

Nationality,  acquisition  of,  as  a  cause 
for  a  person  to  become  a  member 
of  a  house,  666-7;  in  peculiar 
circumstances,  797;  law  of,  799- 
804;  loss  of,  as  a  cause  of  com- 
mencement of  succession  to  a 
house,  683,  703-4 ;  rights  of  persons 
who  have  lost  Japanese,  805. 

Natural  children,  see  Illegitimate  child- 
ren. 

Natural  fruit f,  55-6. 

Natural  persons,  meaning  of,  1-2. 

Notary  public,  services  of  {re  authenti- 
cated dates)  318 ;  (re  Wills),  753. 

Novation,  effect  of,  347;  meaning* of, 
342-5 ;  method  of  effecting,  345-6. 

Nyufu,  alien  becoming,  543,  666,  578, 
805;  effect  of  divorce  of,  683; 
effect  of  marriage  to,  (commence- 
ment of  succession  to  house)  666, 
683 ;  (his  entry  to  wife's  house)  666 ; 
meaning,  543,  foot-note;  separate 
property  of,  554.  See  Female  head 
of  a  house,  Marriage,  Divorce. 

Nyufu-konin,  see  Nyufu. 
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Obligations,  actions  of  the  preserva- 
tion of,  277-88 ;  alternative,  237-40 ; 
assignment  of,  312-9,  379,  795; 
alternative  prestation  for,  237-40; 
divisible  and  indivisible,  224-8 ;  due 
to  contracts,  see  Contracts,  due  to 
unjust  enrichment,  see  Unjust  en- 
richment ;  due  to  wrongful  acts, 
see  Wrongful  acts ;  formation  and 
termination  of,  330-1,  795 ;  interest 
on,  233-7;  joint,  304-12;  legal 
security  for,  see  Liens  and  Prefer- 
ential rights,  meaning  of,  Wl-i; 
monetary,  231-3;  "name,"  317-26; 
object  of,  223-4 ;  payment  without 
464-6 ;  performance  of  (appropria- 
tion of)  251-3  ;  (compulsory)  262-4 ; 
(damages  for  non-)  265-77 ;  (effect 
of)  254-5  ;  (expenses  of)  254 ;  (im- 
proper) 261-2 ;  (method  of)  247-51 ; 
(persons  involved  in)  240-3 ;  (place 
of)  245-7;  (subrogated)  255-61, 
272-3;  (substitute)  254;  (time  of) 
243-5;  prescription  of,  132-8;  real 
rights  securing,  471  et  seq. ;  to 
bearer,  328-9  ;  to  order,  326-8.  See 
Rights. 

Oblique  actions,  277-82. 

Occupation,  166. 

Offer,  351-4,  371  et  seq. 

Orphans,  614. 

Ownership,  acquisition  of,  166-71 ;  as 
a  real  rights,  141;  mental,  XXDC; 
meaning  of,  151-2;  of  a  building 
by  several  persons,  153 ;  of  land 
152 ;  restrictions  upon,  153-65.  See 
Co-ownership,  Rights. 


Parental  power,  meanisg  of,  591-2; 
scope  of,  592-6 ;  restrictions  upon, 
596-9 ;  termination  of,  599-604. 

Parents,  see  Father,  Mother,  Step- 
parents. 

Partnerships,  see  Associations  (kumiai). 

Patent  rights,  nature  of,  XXVIII. 

Pawnbrokers,  forfeiture  permitted  to, 

477, 

Peers  (hwazoku),  589 ;  special  condi- 
tion of  adoption  or  marriage  for, 
577,  543. 

Penalty  for  breach '  of  contract,  nature 
of,  277. 


Periods,  meaning  and  calculation  of, 
94-6. 

Persons,  see  Juridical  persons,  Natural 
persons. 

Performance,  see  Obligations. 

Perpetual  leases,  141  foot-note. 

Personal  security,  see  Sureties. 

Place  of  residence,  see  Residence. 

Pledges,  forfeiture  of,  477;  furnished 
by  a  third  person,  479 ;  meaning 
of,  375;  of  immovables,  481-3;  of 
movables,  479-84 ;  of  rights,  483-6 ; 
ranks  of,  481,  483;  re-pledging  of 
subject-matter  of,  478-9 ;  scope  ot 
obligations  secured  by,  478  ;  termi- 
nation of,  479  their  relation  to 
preferential  rights,  520 ;  utilisation 
of  subject-matter  of,  477. 

Portions,  legal,  amount  of,  782-4; 
calculation  of,  782 ;  definition  of, 
782 ;  protection  of,  786-90. 

Portions,  Successional,  see  Succession  to 
Property. 

Possession,    acquisition    and   loss  of, 
195-200 ;  as  a  factor  of  prescription, 
127-8, 184  ;  effects  of,  183-95 ;  mean- 
i  ing  and  classes  of,  180-2. 

Possessory  actions,  188-93. 

Preferential  Rights,  effect  of,  520-1 ; 
for  immovables,  516-7;  for  mova- 
bles, 5 1 2-K ;  general,  511-2;  mean- 
ing of,  510-1 ;  ranks  of,  517-9  ;  their 
relations  to  other  rights,  519-20. 

Prescription,  acquisitive,  127-9 ;  com- 
mercial, 138;  extinctive,  129-38; 
interruption  of,  118-25,  128,  130; 
meaning  and  effect  of,  115-8;  sus- 
pension of,  125-7. 

Principal  house,  condition  of  re-estab- 
lishment of  a,  644-5 ;  member  of  a, 
644-5 ;  (his  right  to  succeed  to  a 
branch  house)  691. 

Principal  things,  55 , 

Private  law,  XXII. 

Private  rights,  acquisition  of,  58-9 ; 
alien's  capacity  for,  4-5,  alteration 
in,  59;  classes  of,  XXVI-XXIX; 
lossof,59  ;meaningof,XXII-XXV; 
objects  of,  51  et  seq.  ;  substance  of, 
XXV-XXVI.    See  Rights. 

Procurators,  services  of,  re  absentees, 
20  et  seq. ;  re  failure  of  heirs,  745, 
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747 ;  re  family  council,  633 ;  re  in- 
capacitated persons,  91 ;  re  parental 
power,  600-1,  599. 

Prodigality,  see  Spendthrifts. 
Promise,  of    loan    for   consumption, 
403;  of  sale,  375-6. 

Properly,  succession  to.  see  Succession 

to'  property.      See    also    Ownership. 

Co-ownership,  Private  rights,  etc. 
Provisional  attachment,  as  a  cause  of 

interruption  of  prescription,  122-3. 
Provisional  disposition,  as'  a  cause  of 

interruption  of  prescription,  122-3. 
Public  juridical  persons,  22. 
Public  procurators,  see  Procurators. 


Quasi-blood  relatives,  by  adoption, 
533-5 ;  by  marriage,  535-7  ;  classes 
of,  528-9 ;.  meaning  of,  527.  See 
Relatives,  Succession: 

Quasi-incompetent  persons,  acts  of, 
11-3;  definition  of,  10,  393,  744; 
protection  of,  10-1,  626-7;  suspen- 
sion of  prescription  for,  126. 

Quasi-mandate,  417. 

Quasi-possession,  182. 


Ratification,  implied,  88 ;  of  acts  of  a 
pretended  representative,  110-2;  of 
acts  of  an  incapacitated  person,  15- 
7 ;  of  void  acts,  85 ;  of  voidable 
acts,  87,  88. 

Readoption,  577,  648.  See  also  Adop- 
:  Hon. 

Real  rights,  acquisition  and  loss  of, 
142-50,  794-5;  classes  of,  140-2; 
meaning  of;  140-2.    See  Rigl.ts. 

Registration,  as  an  essential  condition 
for-  the  effective  transfer  of  real 
rights  in  immovables,  144  :  of  juri- 

'  dical  persons,  28-9,  49 ;  of  martial 
property,  552-4: 

Registrattve  Law,  144.  . 

Relatives  by.  affinity,  effect  ■  of  the 
relationship,  532 ;  formation  and 
termination  of  the  relationship, 
531-2 ;  mean;ng  of,  527. 

Relatives,  classes  of  527-?  ;  degrees  of 
relationship,  527 ;  Ia>vs  connected 
with,   525-7.     See    J  lood  relatives, 


Quasi-blood    relatives,    Relatives,  by 
affinity. 

Release,  see  Waiver. 

Religious  household  utensils,  700. 

Remarriage,  540, 577. 

Remission  see  Waiver. 

Removal  of  mortgage,  496-9. 

Rent,  for  emphyteusis,  208,  210;  or 
hiring  of  things,  391,  395-6;  for 
superficies,  205-6. 

Renunciation  of  a  succession,  by  an  heir 
to  property,  733 ;  by  a  legal  heir  to 
a  house.  705 ;  duty  of  an  heir  who 
makes,  719  ;  effect  of,  719  ;  extinc- 
tive prescription  of  the  right  to 
annul,  707-8;  method  of,  718-9; 
period  allowed  for,  706,  719 ;  suc- 
cession to  right  to  make,  719-21. 

Re-pledging,  478-9. 

Representation,  acts  m  excess  of  power 
of,  106  ;.by  an  incapacitated  person, 
99;  meaning  of,  96-97;  of  both 
parties  by  one  person,  101  ;  power 
of,  102-5  ;  principal  to  be  declared, 
100;  sub-,  105-6;  termination  of 
power  of,  105 ;  unauthorised,  109- 
14 ;  validity  of  acts  of,  98-9, 106. 

Re-purchase,  382-7. 

Rescission,  of  a  contract  after  payment 
of  damage?  previously  fixed,  276 ; 
Right  of,  366-71.    S;e  Contracts. 

Residence,  as  substitute  for  domicile, 
19  ;  meaning  of,  17. 

Revocatory  action,  282-4. ' 

Rights,  meaning  of,  XXII-XXIV ;  pre- 
ferential, see  Preferential  rights ; 
private,  see  Private  rights;,  real, 
see  Real  rights.  See  Contracts,  Ob- 
ligations, etc. 


Sale,  as  a  kind  of  onerous  contract. 
37' i ;  auction,  380;  largess  money, 
387;  buyer's  liability,  381-2;  costs 
of,  376  ;  meaning  of, '3^4;  promise 
of,  375 ;  of  obligations,  379 ;  seller's 
liabilities,  376-9,  380,  381 ;  subject 

to  repurchase  clause,  383-7. 
i ' 
Saplings  and  seeds,  Supply  of,  a  pre- 
ferential right  for,  516. 

Security,  conventional,  471-3;  legal, 
5 JO    ei    seq. ;    transformation    of 
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473-4.  See  Liens.  Mortgages,  Pledges, 
Preferential  rights,  Sureties. 
Separation  of  property*  by  demand  of 
ancestor's  creditors  and  legatees, 
735-40 ;  by  demand  of  heir's  cre- 
ditors, 740-1  ;  conflict  of  two  kmds 
of,  741-2 ;  its  bearing  on  acceptance 
or  renunciation  of  succession,  742-1. 

Servants,  see  Hiring  of  services. 

Servient  land,  212  et  seq. 

Servitudes,  212-9 ; 

Set-off,  conditions  for,  332-9 ;  effect  of, 
340-1 ;  meaning  of,  332 ;  method  of, 
340-1. 

Shades,  name,  effective  pledging  of, 
485 ;  not  movable-,  53-4. 

Ships,  alien's  disability  to  own  Japan- 
ese, 5 ;  as  immovables,  53. 

Sfios'i,  house  to  be  entered  by,  665-6  ; 
.  legal  portion  of,  6*3 ;  meaning 
of,  536  ;  relationship  to  clia'tubo, 
536-7  ;  right  of  succession  of,  685, 
722 ;  successional  portion  of,  727. 
See  Children  Succession. 

Sisters,  see  Brothers  and  sisters. 
Spendthrifts,  see  Quasi-incompetent  per- 
sons. 

Spouses,  meaning  of,  527,  530-1.    See 
,  Husband  and  wife,  M,arnage. 

Standing  trees,  as  immovables*:  53 

Step  children,  see  Children.  Step  parents, 
Father,  Mother. 

Step-parents,  meaning  of.  535-7,  590; 
when  the  family  council  supersedes 
or  supplements,  630.  See  Children, 
iPa-enal  power. 

Stock  farming  on  the  land  of  another 
person,  208. 

Stolen  articles,  possession  of,  185-6.   . 

Structures,  liability  for  damages  done 

by,  449;  on  or  near  the  boundary 

line,  161^. 

Sub  lease,  397-8. 

Sitbrogittion,  action  in  278 ;  of  creditor 
iftto  position  of  debtor,  277-8;  of 
debtor  into  position  of  creditor, 
272-3,  of  one, mortgagee  into  posi- 
tion of"  another,  504-5 ;  of  third 
person  ■  into  pDsition  of  creditor, 
255-60. 

Sub-repfesentdtive,  105-6;  of  directors, 
80. " 


Succession,  general  remarks  on,  679-81 
XXIX ;  international,  797. 

Succession  to  a  house,  acceptance  of, 
705-9,  710-18;  commencement  of, 
683;  disinheritance  of  heir,  to, 
695-9;  effect  of,  700-4;  failure  of 
heirs  to,  745-8 ;  first  chosen  heir  to, 
689-40;  first  legal  heir  to,  683-7; 
legal  portion  of  heir  to,  782  et  seq.  ; 
management  of  property  before 
confirmation  of,  709 ;  nasciturus' 
right- to,  692:  nominated  heir  to, 
688-9;  notification  of,  709-10; 
persons  disqualified  for,  692-5; 
renunciation  of,.  7o5-9,  718-9 ;  re- 
covery of,  699  ;  second  chosen  heir 
to,  619;  second  legal  heir,  691; 
succession  to  right  to  accept  or 
renounce  719-21. 

Succession  to  property,  acceptance  and 
renunciation  of,  733-4;  disinheri- 
tance of  heirs  to.  724-5;  effect  of, 
725-6;  failure  of  heirs  to,  745-8; 
heirs  to,  722 ;  legal  portion  of  heirs 
to,  783 ;  nasciturus'  right  to,  723 ; 
persons  disqualified  for,  724;  parti- 
tion of  property,  730-3 ;  portions  of 
co-heirs  to,  726-30,  783-4.  See 
Separation  of  property. 

Succession,  property  of,  suspension  of 
prescription  for,  126 ;  when  it  vests 
in  the  treasury,  747. 

Supervisors,  of  guardianship,  see' 
'  Guardianship,  Supervisor  of;  ofjuri- 
' '  dical  persons,  30-1,  35. 

Superficies,  202-7 ;  mortgages  pf,  488-9. 

Support,  duty  of,  972,.  796;  extent, 
and  manner  of,  676-7  ;  non-divisibi- 
lity of  right  to  receive,  673-4 ; 
persons  bound  to  furnish,  672-3; 
ranks  of  persons  entitled  to  receive, 
675-6 ;  termination  of  duty  of,  677. 

Sureties,  meaning  of,  228-94;  qualifi- 
cations for,  294;  real,  256 ;  relations 
between,  303-4 ;  relations  between 
creditors  and,  295-7 ;  relations 
between  debtors  and,  298-303 ;  when 
they  assume  obligations  jointly  with 
the  debtor,  310-12,  296. 

Tender  of  preference,  effect  of,  248  ; 
method  of  making,  247. 

Things,  consumable  and  inconsu- 
mable, 51-5;  definition  of,  51; 
divisible  and  indivisible,  54 :  fruits 
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of,  55-7 ;  movable  and  immovable, 
53;  non-negotiable,  52;  principal 
and  accessory,  55 ;  specific  and  non- 
specific, 54. 

Third  acquirers  of  mortgaged  immov- 
ables, are  entitled  to  hi  not  fied  of 
the  intended  enforcement  of  the 
mortgage,  498,  to  bid  for  the  pro- 
perty, 501 ;  to  have  expenses  reim- 
bursed, 504 ;  to  remove  the  mort- 
gage, 496-500;  to  subrogate  into 
position  of  creator,  496. 

Time,  berefit  of,  243,  244 ;  calculation 
of,  periods  of,  94-6. 

Time-limits,     expressions    of,     94-6 
meaning  of,  93, 
.  Tombs  and  burial  grounds,  ownership 

of  700. 
Torts,  see  Wrongful  acts. 

Transportation  of  travellers  and  goods,  a 
preferential  right  for,  513. 

Treasure-trove,  see  Hidden  treasure. 

Trees  and  bamboos,  liability  for 
damages  done  by,  449 ;  over  the 
boundary,  159. 

Unilateral  acts,  meaning  of,  60;  un- 
authorised representation ,  in,  1 13-4. 
See  Juristic  acts. 

"  Unjust  enrichment "  due  to  "business 
management, '  4fifi-9  ;  due  to  pay- 
ment without  obligation,  464-tf; 
due  to  wrongful  acts,  4t>l-4 ;  mean- 
ing of,  456-61 ;  method  of  returning, 
460-1. 

Unsound  mtnd,  persons  of,  see  Incom- 
petent persons,  Insane  persons. 

Usage,  see  Custom. 

Vis  major,  as  a  cause  of  suspension  of 
prescription,  127;  effect  of  (on 
rent),  210 ;  meaning  of,  210. 

Void  acts,  meaning  of,  84-5 ;  ratifica- 
tion, 86.  ' 

Voidable  acts,  cancellation  of,  86-7,  89 ; 
meaning  of,  85;  ratification  of, 
87-9. 


Wages  of  employers,  a  preferential 
right  for,  511-2;  See  Hiring  of  ser- 
vices. 

Waiver  (release),  330-1. 

Walls  and  fences,  relations  between 
adjacent  owners  regarding,  161. 

Warranty,  contractor's  410;  donor's 
389-90 ;  lender's  405 ;  seller's,  376-9. 

Water,  effect  of  a  servitude  as  to  the 
use  of,  214 ;  relations  between  ad- 
jacent landawnsrs  as  regards,  156-9. 

Way,  right  of,  154-5. 

Weak  intellect,  persons  of,  see  Quasi- 

incompelent  persons. 
Wife,  see  Husband  and  wife,  Married 

woman. 

Wills,  adoption  by,  576,  750 ;  annul- 
ment of,  760-1 ;  by  incompetent 
persons,  752 ;  capacity  for  making, 
751 ;  combination  of,  752 ;  execu- 
tion of,  763-5 ;  executors  of,  765-71 ; 
exceptional  forms  of,  755-9 ;  holo- 
graphic, 753 ;  international  bearings 
of.  797;  invalidity  of,  759-B0; 
meaning  of,  749-51  notarial,  753-4 ; 
probate  and  opening  of,  762-3; 
qualifications  for  witnesses  to,  752 ; 
secret,  754-5. 

Witnesses,  for  marriage  and  adoption, 
543,  579  ;  for  will,  752. 

Work,  application  of,  169;  done  on 
immovables,  516-7. 

Wrongful  acts,  acts  which  do  not 
constitute,  451-2;  committed  by 
several  persons,  449-51;  damages 
for,  453-3;  meaning  of  432-41; 
persons  bound  to  pay  damages  for, 
443-53 ;  persons  entitled  to  damages 
for,  442-3. 

between  debtors  and,  298-303; 
subrogation  by,  256-8;  when, they 
assume  obligation  jointly  with  the 
debtor  310-2,  296, 


Yokohama  Specie  Bank,  alien's  disabil- 
ity to  acquire  shares  in,  5. 
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The  figures  not  otherwise  marked  refer  to  articles  of  the  laws 
represented  by  the  letters  immediately  preceding  them. 

A. = Austrian  Civil  Code. 

F.=  French  Civil  Code. 

F.  C.  P.  =  French  Code  of  Civil  Procedure. 

F.  Com. = French  Commercial  Code. 

G.  =  German  Commercial  Code. 

G.  A.  L.  =  Law  Concerning   the   Application  of  the  German 
Civil  Code. 

G.  B.  =  German  Law  of  Bankruptcy. 

G.  Bills  =  German  Law  of  Bills. 

G.  C.  P.  =  German  Code  of  Civil  Procedure. 

G.  Com. -German  Commercial  Code. 

G.  1st  D.  =  First  Draft  of  the  German  Civil  Code. 

S.  — -  Swiss  Civil  Code. 

S.  A.  L.  =  Law  Concerning  the  Application  of  the  Swiss  Civil 
Code; 

S.  O.  —  Swiss  Law  of  Obligations. 
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F.  549-50,  585-6;  G.  101 ,954;  S.  642(1),  64S 
(3),  714 

F.  1108, 1131, 1133 ;  G.  138 ;  S.  0. 19-21 
F.6;  G.  134, 138;  S.  O.  19-21 
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92    ...     ._ 

.-     ...  66-7 

- 

93    .-    .„ 

69-70    ... 

G.116;  S.  0.18 

94    —    ... 

71     ... 

F.1321;  G.  117 ;  S.  0.18 

95    ...     .„ 

74-5     ... 

F.  1109-10,  1117  ;  G.  119-21 ;  S.  0. 23,  24,  27, 

\ 

31 

96    

77-80    ... 

F.  1109, 1116-7, 1111, 1113 ;  G.  123-4 ;  S.  0. 28- 
31 

97    

81-3     ... 

F.  932  (2),  1121, 1985  (2),  2005-7 ;  G 130;  S.  O. 
3,9 

98    

83-4     ... 

G.  131 

99    

100    ... 

F.  1119,  1998,  1984,  1989 ;  G.  164,  167  ;  S.  O. 
32-3 

100    

100    ... 

G.  164  (2) ;  S.  O.  32  (2) 

101    

98-9     ... 

G.166 

102    

99     ... 

F.1990;  G.  165 

103    

104     ... 

F,  1988 ;  S.  O.  33 

104    

105 

105    

106     ... 

;  F.  1994 ;  G.  664 

106    

106 

107    ...     ... 

105 

.;;.,.,,. 

108    

101     ... 

G.  181                                     

109    

103     ... 

S.  0.33(3) 

110    

106 

Ill    

109     ... 

F.  2003;  G.  169;  S.  O.  34 

112    

109     ... 

F.  2005, 2009 ;  G.  173 ;  G.  173 ;  S.  0. 37 

113    

110    ... 

F.  1752  (2);.  G.  177;  S.  O.  38 

114    

Ill     ... 

G.  177;  S.  O.  38 

115    

111-2     ... 

G.  178 

116    

110    ... 

G.  184 

117    ...     .„ 

112    ... 

F.  1120, 1997 ;  Q.  179  ;  S.  O.  39 

118    

113     ... 

G.  180 

119    

...     ...      85:   ... 

F.  1339-40;  G..14U 

120    ...     .„ 

...     ...      86     ... 

F.  225, 1125  ;  G.  llft-20, 123 

121    ...     ... 

...     ...      87  .  ... 

F.1312;  G.  142. 

122    .„    .„ 

87     ... 

,:F.1U5,  1311,  133<J;  G  144 

123 

86    ... 

F,  1304;  G.  143-4 

124    

,.,'     88 

125    

88 

126    

131-2    ... 

F.  1304 

127    

89790    ... 

F.  1168, 1179, 1181, 1183 ;  G,  158-9, ;  &  O- 151 

154. 
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128  ...  . 

90 

129  ...  . 

'..   90 

130  ...  . 

90 

131  ...  . 

91-2 

132  ...  . 

92 

133  ...  . 

92 

134  ...  . 

92-3 

135  ...  . 

94 

136  .„  . 

423 

137  ...  . 

244 

138  ...  . 

94 

139  ...  . 

94 

140  ...  . 

95 

141  ...  . 

95 

142  ...  . 

95 

143  ...  . 

95-6 

144  ...  . 

116 

145  ...  . 

116-7 

146  ...  . 

118 

147  ...  . 

..  119, 122, 123 

148  ...  . 

123 

149  ...  . 

..  .„   119-20 

150  ...  . 

120 

151  ...  . 

119,120 

152  ...  . 

120 

153  ,..  . 

120 

154  ...  . 

123 

155  ...  . 

122-3 

156  ...  . 

123 

157  ...  . 

124 

158  ...  . 

125 

159  ...  . 

126 

160  ...  . 

126 

161  ...  . 

126-7 

162  ...  . 

127-8 

163  ...  . 

127-8 

164  ...  . 

128 

165  ...  . 

128 

166  ...  , 

129-30 

167  ...  , 

132,131 
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F.  1180 ;  G.  160-1 ;  S.0. 152, 154  ..„     .  . 
F.  1179-80  .  .    ...    „. 

F.  1178;  G.162;  S.  0. 156  ..       , 

F.1172;  S.  0.157 

F.  1173 

F.  1182 

F.  1185-6  ;  G.  163 

F.  1187;  G.  271 ;  S.  O.  81 

F.  1188 

G.  186 

G.  187 ;  S.  0.  77 

F.  2260;  G.  187;  S.  0.77 

F.  2261 ;  G.  188 ;  S.  O.  77 

G.  193 ;  S.  O.  78 
G.  188 ;  S.  O.  79 
A. 1500 

F.  2223;  G.  222;  S.  0. 142 

F.  2220 ;  G.  225  ;  S.  0. 141 

F.  2242,  2244-8;  G..  208-10;  S.  0. 135 

F.  1206,  2249-50 ;  G.  941 ;  S.  0. 186 

F.  2246-7 ;  G.  212 

G.  213 

F.  2245 
G.214 

G.  216 


G.  211,  215,  217  ;  S.  0. 137-8 
F.  2252,  2278 ;  G.  206 ;  S.  0. 134 
F.  2253  ,  G.  204  ;  S.  0. 134 

F.  2258-9 ;  G.  207 ;  S.  0. 134, 586 

G.  203 ;  S.  0. 134 

F.  2229,  2233,  2262,  2265,  2269 ;  G.  960, 973, 

945;  S.  661-3,  728 
F.  2262,  2265,  690 ;  G.  1033,  900, 1090, 1029 
F.  2243 ;  G.  940 ;  S.  663,  728 

F.  2257;  G.  198;  S.0. 130 

F.  1234,  2219,  2262 ;  G.  194-5 ;  S.  0. 127,  132 ; 
S.  807 
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168  ... 

.~  137 

169  ... 

133-4 

170  ... 

...  135 

171  ... 

135 

172  ... 

135-6 

173  ... 

135 

174  ... 

136 

175  ... 

141 

176  .„ 

142 

177  ... 

143-8 

178  ... 

143-4 

179  ... 

148-9 

180  ... 

195-6 

181  ... 

196 

182  ... 

198 

183  ... 

198-9 

184  ... 

199 

185  ... 

197-8 

186  ... 

182 

187  ... 

199 

18S  ... 

183 

189  ... 

187 

190  ... 

187 

191  ... 

193 

192  ... 

128,184 

913  ... 

185 

194  ... 

186 

195  ... 

186-7 

196  .„ 

...  ._  ...  194 

.-  .„  .-  188 

198  .„ 

.„  ._  ...  191 

199  ... 

.„  ._  ...  192 

200  .„ 

189 

201  .„ 

191, 192, 189-90 

202  ... 

188 

203  ._ 

.-  ...  ...  196 

'._  ._    196-7 

205  .„ 

„  '_  .„  182 

206  ._ 

'-  '„    ...  151 

'._'  ...  .-  152  , 

208  ... 

.„  .„  ...  153 
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F.  2263  ;  G.  1st  D.  160;  S.  O.  131 
F.2277;G.  197;  S.  0.128,131 
F.  2272 ;  G.  196 ;  S.  0. 128 

F.  2273  ;G.  196;  S.  0.128 

F.  2271-2 ;  G.  196 ;  S.  0. 128 

F.  2271 ;  G.  196 ;  S.  0. 128 

F.  543 

F.  1138, 1583 ;  G.  873,  929 ;  S.  656,  714 

F.  1140 ;  G.  873,  875 ;  S.  656,  666 

F.  1141,  G.  929-31 ;  S.  714,  717 

G.  1177,  1256 

F.  2228 ;  G.  854,  865-6,  871 ;  S.  919 

G.  868,  855,  G.  1st  D.  801 ;  S.  920,  923 
G.  854,  870 ;  S.  922-3 

G.  930;  S.  924 

G.  840;  S.  924 

F.  2236-9 ,  G.  872 ;  S.  920  (2) 

F.  2230-1,  2234 ;  G.  1006,  938 ;  S.  930-1 

F.  2235 ;  G.  858,  943-4 ;  S.  936,  941 

A.  323 

F.  549-50 ;  G.  953-7 ;  S.  938-40 

F.  549, 1382-3 ;  G.  987-93 ;  S.  938-40 

F.  1382-3  ;  G.  989-93 :  S.  938,  940 

F.  1141,  2279;  G.  932-3,  935,  1207;  S.  933, 
884  (2) 

F.  2279  ;  G.  935 ;  S.  934-5 

F.  2280 ;  G.  935  (2) ;  S.  934  (2) 

G.  960-4  ;  S.  719 

F.  555  (3),  G.  994-1002 ;  S.  939-40 

G.  859-60 ;  S.  926 

G.  858,  862-3 ;  S.  927 

G.  862-3 ;  S.  928 

G.  858,  861,  863;  &  927 

G.  864 ;  S.  929 

G.  864,  G.  1st  D.  823 

G.  940  (2),  856 ;  S.  921 

G.  1st  D.  813 

A.  311-4 

F.  544 ;  G.  903,  985, 1004 ;  S.  641,  641  (2) 

F.  552;  G.  905;  &  667 

F.  664  ;  G.  A.  L.  182 ;  a  675  (2) ;  S.  A.  L.  45 
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209    ... 

164    . 

.    S.  702 

210    ... 

154    , 

.    F.  682;  G.  917-8 ;  S.  694-6 

211    ... 

155    . 

.    F.  683-4 ;  G.  917;  S.  694 

212    ... 

155     . 

.    F.  682 ;  G.  917  ;  S.  694 

213    ... 

155     . 

.     G.  918;  917 

214    ... 

156     . 

.    F.  640;  S.  689 

215    ... 

157    . 

.    F.  640;  S.  689 

216    ... 

158    . 

.    G.908 

217    ...  . 

..153-4, 157, 158 

218    ... 

164    . 

.    F.  681;  a  686 

219    ... 

158    . 

.    F.  644 

220    ... 

157     . 

.    a  691-2 

221    ... 

158 

222    ... 

158-9 

223    ... 

159-60     .. 

.     F.  646  ;  G.  919  ;  a  669 

224    ... 

...     ...     ...     160     . 

.     G.  919(3) 

223    ... 

160     . 

.    F.  647-8,  663 

226    ... 

160     . 

.    F.  665,  667  ;  a  698 

227    ... 

160 

228    ... 

60 

229    ... 

161     . 

.    F.  653,  666,  G.  921 ;  &  670 

230    ... 

161     .. 

.     F.  653 

231    ... 

.'60,161     . 

.    F.  658-9 

232    ... 

161 

233    ... 

]59     .. 

.     F.  673  ;  G.  910,  687 ;  a  687 

234    ... 

161     . 

.     F.  674 ;  G.  907 ;  a  686 

235    ... 

164     . 

236    ... 

..153-4, 161,  164 

237    ... 

164-5     . 

.    F.  674;  G.  907 

238    ... 

165     . 

.    F.  674 ;  G.  907 ;  a  685 

239    ... 

166     . 

.     F.  539,  713 ;  G.  958-64 ;  S.  656, 658,  664,  716 

240    ... 

166-7     .. 

.     F.  717 ;  G.  965-83 ;  a  720-2 

241    ... 

167-8     . 

.     F.  716 ;  G.  984  ;  a  723-4 

242    ... 

168     . 

.     F.  552-64 ;  G.  945 ;  &  725 

243    ... 

168     . 

.     F.  565-8 ;  G,  947 ;  S.  727 

244    ... 

169     . 

.     F.  569  ;  G.  947  ;  a  727 

245    ... 

169     . 

.     F.  573-5  ;  G.  948  ;  a  727 

246    ... 

169-70     . 

.    F.  570-2  ;  G.  850 ;  a  726      ,     ,..,    „, 

247    ..'.) 

...     .;.     ...     170     . 

.    G.  949;  a  727                          ,' 

248    ... 

170    . 

.    F.  554-5,  576-7  ;  G.  951 ;  a  726.-7    .„     , 

249    ... 

171    . 

.    G.  1008, 1011,  743  (741,  866) ;  &  646,  648  (65 
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250    

172    . 

.    G.  742;  S.  646 

251    

172    . 

.     6.  747, 1009  ;  &  648 

252    

373     . 

.    G.  745;  S.  647 

253    

173     .. 

.     G.  748 ;  &  649 

2o4    

174     .. 

.    G.  756,  755  (2) 

255    

174 

256    

174-5     . 

.    F.  815;  G.  750-1, 1010;  S,  650 

257     

175     . 

258    

175     . 

.     F.  823-8,  831-8 ;  G.  752-3 ;  S.  651 

259    

176     . 

.    G.  756 

260    

176-7     . 

.     F.  820-2 

261    ...     ._ 

177     . 

.     F.  884-6  ;  G.  757 ;  S.  651 

262    ...     ._ 

177-8     . 

.     F.  842 

263    ...     ._ 

._     ._     178 

264    

...     .-     172     . 

.     G.  741 

265    

202     . 

.    G.  1012, 1014;  S.  675,  779 

266    

205 

267    

202-3 

268    

206-7     • 

.     A. 1150 

269    

207 

270    

208     . 

.     A.  357,  359,  1122-4,  1129,  1130, 1143, 1145-6 

271    

21Q     . 

.     A.  1129-30 

272    

210     .. 

.     A.  1127-8,  1137-8, 1140-2 

273    

209     . 

.     A.  1131-2,  1135-6,  1144 

274    

210     . 

.     A.  1133-4 

27.)    

210     . 

.     A.  1133-4 

276    

210     .. 

.     A.  1135-6 

277    

211 

278    

208-9 

279    

211 

280    

212     . 

.     F.  637,  686  ;  G.  1018-20,  (1090);  S.  730-3,  737 

(736,  781) 

281    

215     .. 

.    A.  485 

282    

215-6     . 

.     F.  700;  G.  1025-6;  S.  743-4 

283    

217     .. 

.     F.  690-1 ;  S.  731 

284    

216 

285    

214     .. 

.     A.  486 

286    

214     .. 

.     F.  698 ;  G.  1021 ;  G.  1021 ;  S.  741 

287    

214     .. 

.     F.  699 

288    

214-5     .. 

.    A.  494 

289    

217     .. 

G.  1028 
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290  ...  . 

_  217 

291  ...  . 

„  218 

...  F.  706-7 

292  ...  . 

„  216 

...  F.  709-10 

293  ...  _  218 

.„  F.  708 

294  ...  . 

178, 218-9 

295  ...  . 

„     522 

...  G.  273 ;  S.  895-6 

296  ...  . 

„  ,.  473 

...  S.  895 

297  ...  . 

„  523 

298  ...  . 

522 

299  ...  . 

523 

300  ...  . 

523 

301  ...  . 

523 

.„  G.273(3) 

302  ...  . 

523 

303  ...  . 

510 

...  F.  2094-5 ;  G.  1257 ;  S.  835 

304  ...  . 

473 

...  G.  1123-30 ;  S.  804,  806,  822 

305  ...  . 

473 

...  F.  2083 

306  ...  . 

511 

...  F.  2100-1,  2104 

307  ...  . 

511 

308  ...  . 

511 

...  F.  2101 

309  ...  . 

511 

...  F.  2101 

310  ...  . 

511 

...  F.  2101 

311  ...  . 

..  513,516,515 

...  F.  2102 

312  ...  . 

513 

313  ...  . 

513 

...  F.2102;  G.  559;  S.  O.  272 

314  ...  . 

514 

315  ...  . 

514 

...  G.  559 ;  S.  O.  272 

316  ...  . 

„  514 

317  ...  . 

513 

...  F.2102;  G.  704;  S.  O.  491 

318  ...  . 

514 

...  F.  2102 ;  G.  Com.  410 ;  S.  O 

319  ...  . 

514 

320  ...  . 

516 

...  F.  2102 

321  ...  . 

515 

...  F.  2102 

322  ...  . 

515 

...  F.  2102 

323  ...  . 

515 

...  F.  2102 

324  ...  . 

515 

...  F.  2101 ;  G.  647 

325  ...  . 

516 

...  F.  2103 

326  ...  . 

516-7 

327  ...  . 

517 

...  F.  2103 

328  ...  . 

517 

...  F.2103 

329  ...  . 

517 

...  F.  2096,  2105 

330  ...  . 

518 

...  F.  2102 
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331  

332  

333  

334  

335  

336  

337  

338  

389  

340  

341  

342  

343  

344  

345  ...     ... 

346  

347  

348  

349  

350  ...476-7, 

351  

352  

353  

354  

355  

356  

357  

358  

359  

360 

361  

362  

363  

364  

365  

366  

367  

368  

369  ... 
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519 

519 

...     ....    519 

519 

520 

...       519-20 

520 

537 

520 

521 

521 

475 

478 

475-tJ 

476 

478 

478 

478-9 

477 

479,  472,  473 

479 

...  478-80 
480 

480-1 
481 

481-2 

482 

482 

482 

482-3 

48S 

483 

483 

484 

484-5 
484 

485-6 

486 

...    486,488 
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P.  2103 

F.  2097 ;  S.  840 

G.  1208 
F.  2107 

F.  2095,  2110 

F.  2108 

F.  2073 ;  G.  1204-7 ;  S.  881-5 

F.  2074,  2076 ;  G.  1205-6 ;  S.  884  (907) 

G.  1253;  S.  888 

F.  2080  ^2),  2082  (1) ;  G.  1210 ;  S.  891 
F.  2082 ;  G.  1223  ;  S.  889 
a  887,  890 

F.  2078;  G.  1229  ;  S.  894 
F.  2083 ;  G.  1123-30, 1212-3, 1215-7, 1223, 1265 ; 
S.  804,  806,  822,  889-90,  892 

F.  2077 ;  G.  1225,  1248-9 ;  S.  884 
F.2076;  1253;  S.  888 

F.  2078 

G.  1209;  S.893 
G. 1213 

F.  2085  (2),  2086 

G.  1214 
G.  1214  (3) 


F.  2075  ;  G.  1273-4  (1258) ;  S.  899 

G.  1274, 1280, 1293 ;  S.  900-1 

F.  2075 ;  G.  1280;  S.  900,  903,  905 

G.  1292 ;  &  901 

G.  1281-91;  S.' 904,  906 
G.  1277 

F.  2114,  2118-9 ;  G.  1113-7  (1188, 1190) ;  S.  794- 
800(824) 
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370    

,     ...       489-90    .. 

.    F.  2133 ;  G.  1120 ;  S.  805 

371    

,     ...        490-1    .. 

.    F.  2176 ;  G.  1121-2 ;  S.  805 

372    

,     ...        472-3    .. 

.    F.  2114 ;  G.  1123-30 ;  S.  804,  806,  822 

373    

,     493    .. 

.    F.  2134-5,  2147 ;  G.  879,  (880) ;  S.  813-5 

374    

,     ...     ...    491     .. 

.    F.  2151 ;  S.  795 

375    ...     .., 

.     ...        506-8    .. 

,    G.  1151, 1153, 1165, 1175, 1180 

376    

508    ,. 

.    G.  1180 

377    

496 

378    

496     .. 

.    F.  2179 

379    

497 

380    

497 

381    

498    .. 

.    F.  2169 ;  G.  1147 ;  S.  816 

382    

498    .. 

.    F.  2183 

383    

.     ...        498-9     .. 

.    F.  2183-4 

384    

499     .. 

.    F.  2185-6 

385    

499     .. 

.    F.  2185 

386    

500     .. 

.     F.  2190 

387    

503    •' 

■    F.  2168-9,  2172-4 

388    

.     ...         501-2 

389    

503 

390    

501     .. 

.    F.  2189 

391    

504     .. 

.    F.  2175 

392    

.     ...    504,505     ., 

,.    G.1132;S.  798 

393    

505 

394    
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F.  1421,  1427-8,  1530-1,  1549;  G.  1373,  1375; 
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846 


INDEX  TO  ARTICLES 


Article 

846  ... 

847  ... 

848  ... 

849  ... 

850  ... 

851  ... 

852  ... 

853  ... 

854  ... 

855  ... 
•  856  ... 

857  ... 

858  ... 

859  ... 

860  ... 

861  ... 

862  ... 

863  ... 

864  ... 

865  ... 

866  ... 

867  ... 

868  ... 

869  ... 

870  ... 

871  ... 

872  ... 

873  ... 

874  „. 

875  ... 

876  ... 

877  ... 

878  ... 

879  ... 

880  ... 

881  ... 

882  ... 

883  ... 

884  ... 

885  ... 

886  ... 


Page 

„.    576-7 
...  576,579 

579 

...      579-80 
...    577,579 

580 

580 

581 

584 

581-2 

582 

582 

583 

583 

584 

584 

585,  586,  651 

585 

586 

586 

586-8 

588 

...    586,587 

587 

586,  587-8 

587 

587 

588 

585 

589 

589 

592, 591-2 

592 

...    593,565 

593 

593 

594 

™     ...    593 
...     ...    594 

595-6 
597-8 


nBbpekences  to  cognate  proaisions  op 
European  Laws 


F.  346,  350-60,  363  ;  G.  1750-4 ;  S.  265,  267 
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F.  808-9 ;  G.  1985 

F.  808-9 ;  G.  1991,  2189 ;  G.  B.  226 ;  S.  564 
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1067  753  ...  F.  969 ;  S.  498 
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